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No.  15,092 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Caryl  Chessman, 

Appellant, 

vs. 

Harley  0.  Teets,  Warden,  California  )- 
State    Prison,    San    Quentin,    Cali- 
fornia, 

Appellee 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

APPELLEE'S  BRIEF. 


STATEMENT  OF  THE  CASE. 
On  December  30,  1954,  Chessman  filed  a  petition  for 
a  writ  of  habeas  corpus  in  the  United  States  District 
Court  for  the  Northern  District  of  California,  North- 
em  Division.  (CT  1.)  Judge  Goodman  denied  the 
writ  on  January  4,  1955.  (CT  24.)  Thereafter  a  cer- 
tificate of  fu-obable  cause  was  granted  and  the  mat- 
ter was  appealed  to  this  honorable  court.  This  court 
rendered  an  opinion  which  is  reported  in  Chessman  v. 
Teets,  221  U.S.  276.    Thereafter,  a  writ  of  certiorari 


was  sought  and  th(>  United  States  Supreme  Court 
ordered  a  hearing  on  the  question  of  fraud  and  col- 
lusion in  tlie  settlement  of  the  record.  See  350  U.S.  3. 
(CT  53.) 

On  November  30,  1955,  petitioner's  counsel  secured 
the  issuance  of  a  writ  of  habeas  corpus  returnable 
December  8,  1955.  (CT  55.)  A  return  to  the  writ 
was  filed  on  December  8,  1955.  (CT  56.)  The  matter 
was  set  for  hearing  on  January  9,  1956.  (CT  58.)  At 
the  same  time  the  custody  of  i^etitioner  was  trans- 
ferred to  the  marshal.  Petitioner  remained  in  the 
state  prison  and  an  order  was  made  providing  for 
consultation  between  i^etitioner  and  his  counsel.  (CT 
59.)  This  order  was  thereafter  amended  on  December 
21,  1955.  (CT  100.)  Thereafter  the  trial  of  the  matter 
was  continued  on  January  10,  1956  and  thereafter  to 
January  16,  1956.  (CT  122.)  The  matter  proceeded 
to  trial  on  January  16,  1956,  and  the  trial  continued 
through  January  24,  1956.  On  January  31,  1956  Judge 
Goodman  filed  an  o]jinion,  findings  of  fact  and  judg- 
ment ordering  the  writ  discharged  and  petitioner  re- 
manded to  the  custody  of  apiiellee.  (CT  204-215.)  No- 
tice of  ai)peal  was  filed  on  February  7,  1956.  (CT  245.) 
Judge  Goodman  denied  a  certificate  of  probalile  cause 
on  Fel)ruaiy  14,  1956.  Chief  Judge  Denman  of  this 
court  granted  a  certificate  of  probable  cause  on  Febru- 
ary 27,  1956.  Another  notice  of  appeal  was  filed  on 
February  29,  1956. 

Pages  one  through  six  of  the  clerk's  transcrijjt  con- 
tains exeipts  from  the  docket  entries  in  the  Chessman 
case  from  the  period  of  December  30,  1954  to  March 
12,  1956. 


STATEMENT  OF  FACTS. 
Since  petitioner  has  not  attacked  the  sufficiency  of 
any  of  the  findings  of  fact,  no  detailed  summary  of 
the  evidence  produced  at  the  trial  will  he  made. 

In  1948  ])etitioner  was  convicted  of  seventeen 
felonies.  Two  of  the  judgments  im])osed  the  death 
penalty.  These  convictions  were  affirmed  on  ap])eal 
hy  the  California  Supreme  Court  {People  v.  Chess- 
man, 38  Cal.2d  166,  cert.  den.  343  U.S.  934,  rehearing- 
den.  343  U.S.  937).  The  court  reporter,  Mr.  Perry, 
died  without  having  completed  his  transcript.  A  sub- 
stitute court  reporter,  Mr.  Fraser,  was  employed  to 
complete  the  transcript. 

The  substance  of  the  allegations  of  the  petition, 
which  was  made  the  traverse,  was  that  the  substitute 
court  reporter,  Mr.  Fraser,  the  prosecutor,  Mr.  J.  Mil- 
ler Lea\y,  and  the  trial  judge,  Judge  Fricke,  con- 
spired and  colluded  in  the  preparation  of  a  fraudulent 
transcript  for  the  California  Supreme  Court.  Peti- 
tioner also  alleged  that  Fraser  was  incompetent,  and 
an  instnmient  of  the  prosecutor,  and  that  the  notes 
were  undecipherable.  Petitioner  specifically  alleged 
that  on  May  21,  1948,  the  transcription  omitted  an  in- 
struction of  the  judge  which  required  the  jury  to  bring 
in  a  death  penalty  and  that  the  transcript  also  omitted 
a  remai'k  of  the  judge  to  the  effect  that  the  petitioner 
was  the  "worst  criminal"  that  had  ever  been  in  his 
court. 

The  substitute  court  re]iorter,  Mr.  Fraser,  the  prose- 
cutor, Mr.  Leavy,  and  Judge  Fricke,  were  all  pro- 
duced  and  examined  l)y  petitioner's  counsel   at  the 


hearing.  Likewise,  Mr.  Luskin,  assistant  county  clerk 
in  charge  of  the  criminal  records,  who  was  at  the  time 
of  the  trial  Judge  Fricke's  clerk,  testified.  Also,  Mr. 
DeNoia,  deputy  clerk  of  the  California  Su])reme 
Court  and  Mr.  Jones,  clerk  of  the  Superior  Court  of 
Marin  Coimty,  testified  pertaining  to  records  in  their 
respective  courts.  Petitioner  himself  likewise  took 
the  stand. 

The  People  produced  a  Pittman  shorthand  expei-t 
and  two  of  the  jurors  as  their  witnesses. 

As  a  result  of  the  testimon^y  of  these  witnesses  the 
court  expressly  foimd  that  the  prosecutor  did  not 
engage  in  any  fraud  or  unlawful  conduct  in  preparing 
the  transcript  on  appeal  in  petitioner's  case;  that  the 
prosecutor  did  not  knowingly  or  otherwise  make  any 
misrepresentations  to  the  trial  judge  for  the  i^urpose 
of  inducing  the  trial  judge  to  certify,  allow  or  ap- 
prove the  transcript;  that  the  prosecutor  made  no 
misrepresentations  of  any  kind  to  the  trial  jiidge  as 
to  the  accuracy  or  correctness  of  the  transcript,  and 
further,  that  it  was  not  true  that  the  transcript  pre- 
pared hy  Fraser  had  been  materially  or  otherwise 
altered  through  the  connivance  of  Fraser  or  Leavy, 
nor  Avas  there  any  corruy)t  arrangement  lietween  them 
to  prepare  a  fraudulent  transcript. 

The  court  foimd  that  the  shorthand  rei)orter  Perry, 
was  fully  competent  and  ])hysical]y  able  at  all  times 
to  i-eeoi'd  the  proceedings  in  the  Chessman  case. 

Likewise,  the  court  found  that  it  was  not  true  that 
the  substitute  reporter,  Fraser,  was  a  diseredited  re- 
porter for  the  State  of  Washington ;  that  it  was  not 


tnie  that  Frasor  had  been  discharged  at  any  time  for 
incompetency,  drunkenness  or  for  any  other  cause; 
that  it  was  not  true  that  Fraser  was  inebriated  or 
under  the  inflluence  of  alcohol  or  mentally  incapable 
of  such  work  at  any  of  the  times  he  engaged  in  tran- 
scribing the  notes. 

The  trial  court  further  found  that  Fraser  was  espe- 
cially and  exceptionally  competent  to  transcribe 
Perry's  notes  and  did  so  with  fairness  and  com- 
petence. 

The  instructions  given  by  the  trial  judge  to  the  jury 
on  May  21  were  accurately  and  correctly  reported 
in  the  transcript  as  prepared  by  Fraser.  The  trial 
judge  did  not  state  to  the  jury  that  "the  defendant 
is  one  of  the  worst  criminals  I  have  ever  had  in  my 
court".    (CT  211-213.) 


ARGUMENT. 

I. 

THE  DISTRICT  COURT  HELD  A  HEARING  AND  MADE  FINDINGS 
ON  THE  ALLEGATIONS  OF  FRAUD  AND  CORRUPTION  IN 
THE  PREPARATION  OF  THE  TRANSCRIPT  FOR  THE  CALI- 
FORNIA SUPREME  COURT. 

The  decision  of  the  United  States  Supreme  Court  in 
Chessman  v.  California,  350  U.S.  3,  ordered  a  hearing 
on  the  question  of  fraud  and  corruption  in  the  prepar- 
ation of  the  transcript  for  the  California  Supreme 
Court.  The  trial  court  has  held  hearings  and  made 
findings  on  these  issues.  Appellant  does  not  object  to 
the  propriety  of  the  findings  that  there  was  no  fraud 


or  collusion  by  the  prosecutor,  substitute  reporter  or 
the  court,  or  to  the  finding-  that  the  court  reporter 
transcribed  the  deceased  reporter's  notes  with  fairness 
,and  competence.  It  is  hoped  that  the  allegations  of 
fraud,  corruption  and  inaccuracy  are  laid  at  rest  once 
,and  for  all,  even  though  api)ellant  insists  upon  repeat- 
ing these  allegations  in  his  present  brief. 


II. 

THE  CONSTITUTIONALITY  OF  THE  PROCEDURE  USED  IN  THE 
CALIFORNIA  COURTS  TO  SETTLE  THE  RECORD,  HAS  BEEN 
ADJUDICATED  BY  THIS  COURT  AND  IMPLIEDLY  ADJUDI- 
CATED BY  THE  SUPREME  COURT  OF  THE  UNITED  STATES 
IN  THE  IMMEDIATE  PROCEEDINGS,  AS  WELL  AS  IN  PRIOR 
DECISIONS.  THE  PROCEDURES  USED  IN  CALIFORNIA 
WERE  CONSTITUTIONAL  AND  APPELLAJIT  HAS  WAIVED 
ANY  OBJECTION  HE  MAY  HAVE  HAD  CONCERNING  THE 
LACK  OF  COUNSEL  AT  THE  PROCEEDINGS  TO  SETTLE  THE 
RECORD. 

The  constitutionality  of  the  procedure  used  in  the 
California  courts  has  been  adjudicated  as  constitu- 
tional ;  the  procedures  used  were  proper  and  in  no  way 
violated  equal  protection  of  the  law.  Appellant  again 
contends  that  he  was  denied  due  process  and  equal 
protection  of  the  law  by  the  procedure  used  to  settle 
the  record  in  the  State  court.  He  alleges  that  in  the 
absence  of  his  physical  presence  the  proceedings  were 
fatally  defective.  There  are  at  least  three  answere  to 
these  contentions. 


A.  The  constitutionality  of  the  procedures  used  to  settle  the 
record  has  been  adjudicated. 

This  court,  in  the  case  of  Chessman  v.  Teets,  221 
Ft'd.2d  276  at  278,  cxiJi-essly  determined  that  Chessman 
had  waived  his  right  to  counsel  and  was  precluded 
from  urging  the  matter.  The  United  States  Supreme 
Court  in  350  U.S.  3  impliedly  adjudicated  this  issue 
by  ordering  a  hearing  solely  on  the  question  of  fraud 
and  collusion  in  the  settlement  of  the  record.  Of 
course,  the  United  States  Supreme  Court  likewise  im- 
pliedly approved  the  j)i'ocedure  used  in  prior  de- 
cisions. The  question  was  expressly  raised  in  the  case 
of  Peoj)le  V.  Chessman,  35  Cal.2d  455,  the  Supreme 
Court  denied  certiorari.  (340  U.S.  840.) 

In  that  particular  case  the  United  States  Supreme 
Court  had  the  opportimity  to  pass  on  all  phases  of  the 
procedure  used  in  the  State  court  to  settle  the  record. 

Policy  demands  an  end  to  litigation,  and  we  will  not 
assimie  that  the  United  States  Supreme  Court  in- 
tended that  after  a  full  hearing  to  determine  the  issue 
of  fraud  and  corruption  in  the  settlement  of  the  rec- 
ord, the  issue  of  the  procedure  used  in  the  State  courts 
should  again  be  raised  in  the  Supreme  Court  and  thus 
further  impede  and  stifle  the  State  administration  of 
justice. 

B.  The  procedure  used  by  the  State  court  did  not  deny  appel- 
lant due  process  or  equal  protection  of  the  law. 

A  state  is  not  re(|uired  under  the  due  process  clause 
to  provide  an  ai)pellate  procedure  for  review  of  a 
criminal  trial.  (See  Brown  v.  Allen,  344  U.S.  443,  at 
486;  McKane  v.  Durston,  153  U.S.  684,  at  687.) 


8 

However,  such  appellate  procedures  must  not  be 
discriminatoiy.  See  Cochran  v.  Kansas,  316  U.S.  255 
(prison  officials  prevented  the  filing  of  an  appeal)  ; 
Doivd  V.  Cook,  340  U.S.  2()()  (prison  officials  ])revented 
the  filing  of  an  appeal);  Cole  v.  Arkansas,  333  U.S. 
196  (defendant's  convictions  were  affirmed  under  a 
criminal  statute  for  violation  of  which  they  had  not 
been  charged). 

The  procedure  in  California  for  the  settlement  of  a 
record  where  a  court  reporter  dies  before  transcribing 
his  notes  was  set  out  in  People  v.  Chessman,  35  Cal.2d 
455.  This  was  and  is  the  latv  of  California.  This  pro- 
cedure was  reasonable,  and  in  no  way  discriminatory 
as  to  Chessman. 

Procedures  for  the  determination  of  the  record  in 
similar  cases  has  been  approved  by  several  State 
courts.  See  note  19  A.L.R.2d  1098.  Also  see  Dotvdell 
V.  United  States,  221  U.S.  325. 

The  procedure  used  in  this  particular  case  is  not  dis- 
similar to  the  common  law  ])roceedure  or  the  procedure 
followed  by  numerous  states  until  very  recently  in  the 
settlement  of  bills  of  exceptions. 

The  procedure  used  in  the  State  court  to  determine 
the  accuracy  of  the  record  included  the  appointment 
of  one  of  the  deceased  reporter's  former  employees  to 
transcribe  the  notes  of  the  deceased  reporter.  This 
reporter  was  aided  by  the  notes  which  had  been  taken 
by  the  judge  during  the  trial.  A  copy  was  sent  to 
Chessman.  He  submitted  a  written  "Motion  to  Aug- 
ment and  Correct  Record"  in  which  he  requested  num- 
erous changes.   The  trial  judge  heard  the  written  ob- 


jections  to  the  record,  he  alldwed  some  and  disallowed 
othei-s.  The  reporter  certilied  the  record  as  being  full 
and  complete  to  the  best  of  his  ability.  The  trial  judge 
certified  that  "the  objections  made  to  the  transcript 
herein  have  been  heard  and  determined  and  the  same 
is  now  corrected  in  accordance  with  such  determina- 
tion .  .  .  and  the  same  is  now,  therefore,  approved  by 
me  .  .  /'  (See  People  v.  Chessman,  35  Cal.2d  455,  at 
459.) 

Likewise,  Chessman  submitted  a  long  list  of  correc- 
tions to  the  California  Supreme  Court  in  the  proceed- 
ings held  before  that  court.  Indeed,  we  have  noted 
that  the  District  Judge  expressly  f  oimd  that  there  was 
no  fraudulent  or  milawful  conduct  in  the  preparation 
of  the  transcript  on  appeal  by  the  Deputy  District  At- 
torney and  no  misrepresentation  to  the  trial  judge  for 
the  purpose  of  inducing  the  trial  judge  to  settle  the 
record.  The  District  Judge  likewise  found  that  there 
was  no  fraud  or  collusion  between  the  Deputy  District 
Attorney,  the  substitute  reporter,  and  the  judge  in  the 
settlement  of  the  record.  Furthemiore,  the  District 
Court  expressly  f  oimd  that  Fraser,  the  substitute  court 
reporter,  was  especially  competent  to  transcribe 
Peny's  notes  and  did  so,  with  fairness  and  compe- 
tence. Furthermore,  the  District  Court  expressly  found 
that  Fraser  and  Leavy  and  the  trial  judge  "endeav- 
ored to  and  did  complete  the  transcript  in  the  Chess- 
man case  in  the  best  of  good  faith  and  with  diligence 
and  fairness  so  that  a  fair  and  correct  record  could  be 
presented  to  the  Su])reme  Court  of  California  ..." 
(CT  211-213.) 
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Furthermore,  as  is  pointed  out  by  the  Supreme 
Court  of  California  in  the  decision  of  People  v.  Chess- 
man, 35  Cal.2d  455  at  462,  465,  even  if  all  of  the  inac- 
curacies and  omissions  claimed  by  Chessinan  were 
allowed,  the  subject  on  appeal  would  nevertheless  not 
have  been  affected.  The  California  Supreme  Court  in 
this  regard,  said  as  follows: 

"Examination  of  the  record  in  the  lis^ht  of  de- 
fendant's claims  discloses  that  it  is  adequate  to 
permit  us  to  ascertain  whether  there  has  been  a 
fair  trial  and  whether  there  has  been  any  miscar- 
riage of  justice.  The  record  is  not,  as  defendant 
asserts,  'unintelligible'  in  material  part.  It  clearly 
shows  (and  there  is  no  claim  that  it  is  insufficient 
or  incori'ect  in  this  regard)  the  substance  and  the 
nature  of  the  People's  case  and  the  substance  and 
the  nature  of  the  defense  of  Chessman :  Victims 
of  the  crimes  testified  for  the  People  that  certain 
criminal  acts  were  committed  and  identified  de- 
fendant as  the  person  who  committed  them  (ex- 
cept in  one  instance,  a  count  of  gTand  theft,  where 
defendant  was  coimected  with  the  crime  by  evi- 
dence that  the  property  was  foimd  in  his  posses- 
sion) ;  defendant  denied  that  he  conmiitted  the 
crimes  and  witnesses  for  him  testified  to  alibis  for 
some  of  them.  The  record  appears  to  contain 
ample  evidence  to  support  the  verdicts  and  there 
is  no  suggestion  that  this  evidence  was  not  actu- 
ally received  at  the  trial.  Appraisal  of  the  suffici- 
ency of  the  evidence,  insofar  as  any  contention 
of  the  defendant  is  concerned,  present  no  problems 
of  gradations  of  possible  states  of  mind  of  de- 
fendant, liut  only  the  questions  whether  certain 
behavior  (which  the  People's  witnesses  testified 
and  the  jury  lielieved  was  behavior  of  defendant) 
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constitut(>d  kidiiai)])iiiu-  tor  the  purpose  of  robbery 
with  l)odily  harm,  tirst  degi'ee  robbery,  attempts 
at  robbery  and  rape,  violation  of  section  288a  of 
the  Penal  Code,  and  j?rand  theft. 

"The  asserted  'inaccuracies  and  omissions  in  the 
record'  of  which  defendant  complains  are  as  fol- 
lows: (a)  The  greater  part  of  defendant's  com- 
plaints consists  of  general  claims  that  large 
portions  of  the  transcript  of  testimony  of  wit- 
nesses are  incomplete  or  inaccurate.  Defendant 
does  not  claim  that  any  different  and  more 
accurate  transcription  of  the  notes  would  show 
that  the  trial  Court  erroneously  admitted  or  ex- 
cluded any  evidence.  Certainly  no  factual  basis  is 
shown,  and  none  is  even  claimed,  for  concluding 
that  any  erroneously  admitted  or  excluded  evi- 
dence prejudicially  affected  the  verdicts.  Claimed 
inaccuracies  concern  conflicting  testimony  and  the 
credibility  of  witnesses.  Making  available  to  this 
Court  the  precise  words  of  every  witness  would 
not  enable  it  to  upset  the  jury's  detennination 
that  the  People 's  witnesses,  rather  than  defendant 
and  his  witnesses  spoke  the  truth.  As  in  People 
V.  Botkin  (1908),  supra,  p.  249  of  9  Cal.App., 
'Under  the  condition  of  the  evidence  in  this  case 
(or  any  factual  variation  of  the  record  suggested 
by  defendant)  .  .  .  any  views  that  we  might  have 
as  to  the  credit  that  should  be  given  to  the  evi- 
dence .  .  .  could  not  justify  us  in  reversing  the 
judgment  foimded  on  the  verdict  of  the  jury  that 
heai'd  and  saw  all  the  witnesses  as  they  gave  their 
testimony'.  .  .  .  (c)  Defendant  has  sjjecified  some 
jjarticular  changes  in  the  record  which,  he  says, 
the  trial  judge  should  have  allowed.  The  unim- 
portance of  these  matters  is  apparent  for,  had  the 
proposed  changes  been  allowed,  the  effect  of  the 
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record  and  the  result  of  an  appeal  would  have 
been  in  no  way  affected,  (d)  Defendant  asserts 
that  sarcastic  statements  of  the  prosecuting  at- 
torney during  the  trial  have  been  omitted  or 
'smoothed  over'.  There  is  no  claim  that  defendant 
objected  to  these  statements  or  requested  the 
Court  to  admonish  the  prosecuting  attorney  and 
instruct  the  jury  to  disregard  improper  remarks, 
nor  is  there  any  claim  that  the  remarks  were  so 
serious  that  their  effect  could  not  have  been  re- 
moved by  admonishment.  In  only  one  instance 
was  a  change  made  in  Mr.  Eraser's  transcription 
of  statements  of  the  prosecuting  attorney.  This 
change  was  in  tlie  portion  of  the  notes  dictated  by 
Mr.  Perry  but  not  tyj^ed  by  his  transcriber  until 
after  his  death.  It  was  requested  by  the  prosecut- 
ing attorney.  In  allowing  it  the  trial  judge  said, 
'this  is  one  of  the  matters  that  I  do  particularly 
recall  because  of  the  miusual  character  of  the 
situation.'  Even  had  the  correction  not  been  al- 
lowed, defendant  could  not  on  appeal  maintain 
that  the  statement  amounted  to  prejudicial  mis- 
conduct, for  it  was  clearly  invited  by  defendant, 
(e)  Finally,  defendant  claims  that  in  the 
transcription  of  the  prosecuting  attorney's  closing 
argument  'Objectionable,  prejudicial  matter  has 
been  weeded  out  .  .  .  Abusive  references  to  the 
defendant  have  vanished.'  Defendant  specifies 
only  two  instances  of  such  asserted  inaccuracies. 
He  says,  'Statements  that  "five  to  life  means 
nothing  to  Chessman  —  life  means  nothing  to 
Chessman"  are  abandoned  in  the  transcri])tion.' 
Defendant  appears  to  be  mistaken;  a  number  of 
such  statements  appear  in  the  transcript.  And, 
defendant  says,  the  transcript  omits  or  modifies 
'gi'oss  misstatements  as  to  the  law,  incurable  by 
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instruction,  to  the  effect  that  life  without  pos- 
sibility of  parole  doesn't  mean  that  at  all,  and  that 
the  jury  should  and  must  return  the  death  penalty 
because  otherwise  thei-e  was  imminent  danger  the 
defendant  again  would  he  loosed  by  a  lax  admini- 
stration of  the  law  to  prey  uj)on  society  because 
the  defendant  was  a  cunning  individual  who  knew 
the  angles.'  Defendant  appears  to  be  mistaken  in 
this  claim  also.  The  transcript  contains  a  great 
deal  of  argmnent  in  accord  with  the  quoted  state- 
ments, and  the  language  of  the  transcript  is  no 
more  temperate  than  that  quoted."  (Pages  462- 
465.) 

C.  Any  alleged  denial  of  due  process  by  virtue  of  the  fact  that 
appellant  was  not  present  at  the  settlement  of  the  record  in 
the  State  court  has  been  waived. 

Appellant  asserts  that  he  was  denied  due  process 
since  he  was  not  given  the  opportmiity  to  defend 
against  the  disputed  transcript  in  the  State  court. 
Petitioner's  contention  in  the  State  court  concerning 
representation  of  counsel  at  the  settlement  proceedings 
was  not  that  he  was  not  permitted  to  have  coimsel  of 
his  own  choosing,  or  appointed  counsel  to  represent 
him  in  these  hearings,  but  simply  that  he  should  have 
been  allowed  to  appear  personally  in  the  proceedings. 
To  the  extent  that  his  present  contention  is  different 
he  has  waived  the  contention.  Appellant  did  partici- 
pate to  the  extent  that  he  prepared  a  long  list  of 
objections  to  the  proposed  record. 

As  this  court  in  its  decision  of  Chessman  v.  Teets, 
221  Fed.2d  276  at  278  stated: 

"...  Chessman  also  contends  that  he  was  denied 
effective  representation  of  counsel.    He  initially 
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had  counsel  whom  ho  relieved  on  March  12,  1948, 
the  day  he  entered  his  pleas  of  not  giiilty.  There- 
after he  litigated  until  the  instant  proceedings  in 
propria  persona,  repeatedly  refusing  proffered 
counsel  at  his  criminal  trial  and  in  subsequent 
proceedings.  On  one  of  the  occasions  when  he  re- 
fused proffered  coimsel  he  stated  to  the  court:  'I 
think  I  am  a  good  enough  lawyer.'  The  court  then 
asked  him,  'You  don't  want  to  trust  it  to  a  law- 
yer? Chessman  responded:  *I  don't  want  to  do  it.' 
Chessman  finally  agreed  to  allow  an  attorney  to 
act  merely  as  a  legal  adviser.  Nowhere  in  his  ap- 
plication does  he  allege  that  he  demanded  counsel 
after  his  persistent  refusals  of  such  aid.  Chess- 
man waived  his  right  to  counsel  and  is  now  pre- 
cluded from  urging  denial  of  his  constitutional 
right  upon  this  groimd." 

As  pointed  out  above,  appellant's  contention  has 
never  been  that  he  was  deprived  of  counsel  at  proceed- 
ings to  settle  the  record,  but  his  contention  was  that  he 
was  his  own  counsel  and  he  must  be  allowed  to  be 
present.  If  his  contention  now  is  that  he  was  deprived 
of  the  right  to  be  represented  by  coimsel  at  these 
hearings  he  has  waived  the  objection  by  failing  to  raise 
the  objection  on  appeal  in  the  State  court.  He  may 
not  use  the  writ  of  habeas  corpus  as  a  writ  of  error. 

Furthermore,  the  California  Supreme  Court  deter- 
mined the  question  of  petitioner's  right  to  be  present 
as  follows: 

"Defendant  urges  that  he  should  have  been 
allowed  to  ajipear  personally  in  the  proceedings 
which  resulted  in  the  present  reporter's  transcript, 
and  that  he  should  now  be  allowed  to  appear  per- 
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sonally  before  the  trial  judge  in  support  of  his 
position.  Since  the  entry  of  the  judgments  of  con- 
\'iction  defendant  has  been  lawfully  imprisoned 
awaiting  detcTmination  of  his  appeal.  He  is 
])resently  lawfully  cunfined  in  San  Quentin.  He 
was  not  and  is  not  entitled  as  a  matter  of  right  to 
go  about  the  state  making  appearances  before 
Courts  to  present  legal  arguments.  Neither  rea- 
son, ])ublic  policy,  nor  any  ex])Tess  provision  of  law 
require  defendant's  personal  presence  at  proceed- 
ings to  determine  the  accuracy  of  a  transcript. 
From  a  time  before  his  trial  began  defendant  has 
repeatedly  claimed,  as  he  does  now,  that  in  con- 
nection with  his  representation  of  himself  he  is 
entitled  to  rights  and  should  be  accorded  privileges 
greater  than  those  of  a  defendant  who  is  repre- 
sented by  comisel.  The  judges  of  the  Superior 
Court  before  whom  he  appeared  carefully  and 
repeatedly  explained  to  him  that  his  rights  and 
pri"\-ileges  as  a  prisoner  could  not  be  enlarged  by 
his  decision  to  represent  himself.  In  the  trial 
Court  he  was  repeatedly  offered  and  refused 
counsel,  and  he  has  refused  to  accept  appointment 
of  coimsel  to  represent  him  before  this  Court  be- 
cause comisel  who  volunteered  to  represent  him 
could  not  agree  to  his  'condition  he  can  continue 
in  pro.  per.  with  any  legal  action  or  stipulation 
.  .  .  requiring  co-signature  of  Chessman  and 
(comisel).'  In  these  circmnstances  he  cannot  com- 
plain that  he  has  been  prejudiced  by  the  fact  that 
he  has  not,  since  his  coimction,  been  allowed  to 
appear  personally  in  court."    (Volume  467.) 

This  is  a  reasonable  rule  of  pi'ocedure  and  thus  not 
violative  of  due  process.  In  fact  a  like  rule  applies  to 
federal  prisoners  who  file  appeals  or  other  legal  pro- 
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ceedings  in  federal  coui'ts  after  conviction  and  confine- 
ment. 


III. 


THE  TRIAL  COURT  GAVE  THE  APPELLANT  A  FULL  AND  FAIR 
HEARING;  THE  COURT  PROPERLY  RULED  ON  THE  EVI- 
DENCE AND  MOTIONS  SOUGHT  BY  PETITIONER. 

Appellant  has  enimierated  many  objections  to  the 
proceedings  in  the  District  Court.  Some  are  completely 
mi  justified  and  based  upon  a  distortion  of  the  proceed- 
ings below.  Nevertheless,  each  such  contention  shall 
be  discussed  in  this  brief. 

A.  The  District  Court  properly  exercised  its  discretion  in  refus- 
ing to  permit  the  petitioner  to  take  depositions  when  the 
request  was  first  made  four  days  after  the  commencement 
of  the  trial. 

Appellant  complains  that  the  District  Court  grossly 
abused  its  discretion  in  not  permitting  petitioner  to 
take  dei)ositions  and  in  the  issuance  of  subpoenas  for 
the  production  of  certain  witnesses. 

It  should  api)ear  clear  that  the  District  court  had  no 
power  to  issue  subpoenas  for  the  production  of  wit- 
nesses in  Los  Angeles. 

Appellant  filed  a  motion  for  an  order  for  issu- 
ance of  sub])0('nas  and  ])roc(vss  for  the  taking  of  depo- 
sitions on  January  19,  1956.  (CT  160-166.)  This  was 
four  days  after  the  actual  trial  of  the  matter  had  com- 
menced, and  \vell  over  a  month  after  the  return  to  the 
writ  had  been  filed  and  the  matter  set  for  trial.  Under 
these  circumstances  the  District  judge  ])roperly  re- 
fused the  issuance  of  the  requested  process. 
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Furthonnoi-o,  under  section  2246,  28  U.S.C.,  peti- 
tioner could  have  secured  affidavits  prior  to  trial  and 
offered  such  affidavits  in  evidence.  Petitioner  did  not 
do  so. 

B.    The  District  Court's  rulings  on  the  evidence  were  proper  and 
in  this  regard  appellant  has  raised  several  false  issues. 

(1)  Appellant's  contention  concerning  the  refusal 
of  the  District  court  to  permit  the  accuracy  of  the 
transcri])t  to  be  challenged  at  the  trial  is  completely 
unsuppoi-ted  by  the  record. 

Appellant  complains  that  the  District  court  refused 
to  permit  the  accuracy  of  the  transcript  as  prepared 
by  the  substitute  court  reporter  to  be  tested  and  re- 
fused to  permit  the  question  of  the  decipherability  of 
the  notes  to  be  resolved. 

Aiipellant,  in  support  of  his  contention,  points  to 
cei-tain  statements  by  the  District  court.  Said  com- 
l)laint  by  appellant,  however,  is  misleading.  Appellant 
has  not  made  one  reference  to  the  exclusion  of  evidence 
which  he  offered  on  the  subject  of  the  accuracy  and 
decipherability  of  the  notes.  He  does  not  point  to  any 
i-ulings,  because  there  was  no  evidence  offered  on  this 
subject  by  appellant.  Also,  he  does  not  object  to  the 
ruliiig  on  any  particular  question  put  to  the  witnesses, 
Fraser  and  Burdick,  who  testified  as  to  the  accuracy 
and  decipherability  of  the  notes. 

Indeed,  in  the  preliminary  stages  in  December,  prior 
to  the  trial,  petitioner's  counsel  asserted  that  their 
expert  had  found  "hundreds"  of  errors  in  the  tran- 
script  (pretrial  RT  201-202.    However,  this  mtness 
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was  not  offered  on  the  subject  and  no  ruling  as  to  the 
admissibility  of  his  testimony  was  necessary.  Perhaps 
the  witness  was  not  offered  because  if  he  were  able  to 
find  "hundreds"  of  errors,  it  would  indicate  that  he 
was  able  to  decipher,  and  in  fact  could  accurately  read, 
the  notes  in  order  to  detemiine  the  correct  transcrip- 
tion from  the  alleged  erroneous  one. 

Indeed,  the  i-eeord  establishes  that  the  District  court 
offered  to  put  the  substitute  court  reporter  in  his 
chambers  in  order  to  permit  him  to  work  on  the  tran- 
scription of  a  page  of  the  original  notes  (see  RT  281- 
292:21.)  Petitioner  did  not  avail  himself  of  this  offer. 
Fui-thermore,  the  witness  read  the  substance  of  p. 
70-73  of  the  notes  in  court.  (RT368.) 

(2)  The  trial  .judge  did  not  preclude  the  appellant 
from  ascertaining  whether  the  Deputy  District  At- 
torney had  knowingly  misrepresented  to  the  appellant 
that  he  would  be  produced  in  coui-t  at  the  time  of  the 
settling  of  the  record. 

The  trial  court  was  correct  in  ruling  that  any  mis- 
statement made  as  to  the  place  of  the  delivery  of  the 
transcript  Avas  immaterial.  As  long  as  appellant  re- 
ceived a  copy  of  the  proposed  transcript  in  time  to 
prepare  objections,  it  would  appear  any  representation 
concerning  the  place  of  delivery  would  appear  to  be 
immaterial.  In  fact,  the  deputy  district  attorney  did 
answer  the  (juestion  in  dispute  later  in  the  proceeding. 
(RT  541-544;  543:6;  544:3.) 

(3)  Contrary  to  the  contention  of  appellant,  the 
trial  court  did  not  exclude  hospital  records  and  arrest 
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reports  refeiTing  to  the  substitute  court  reporter, 
thouo-li  the  District  Court  would  have  been  correct  in 
so  ruling  had  such  evidence  been  offered. 

Appellant  raises  a  false  issue  in  his  contention  that 
the  Disti'ict  Court  ])recluded  him  from  offering  arrest 
reports  and  hospital  records  concerning  the  substitute 
court  reporter.  Such  issue  was  false  because  no  such 
evidence  was  offered  and  no  such  niling  was  necessary. 
Appellant  sought  an  order  for  the  production  of  such 
records  but  did  not  offer  them.  (RT  912.) 

The  District  Court,  however,  would  be  correct  in 
ruling  that  the  hospital  records  and  arrest  reports 
are  irrelevant  to  any  issue  of  fraud  and  corruption 
in  the  case. 

Likewise,  the  contention  concerning  the  refusal  of 
the  trial  court  to  permit  questions  concerning  the  hos- 
pital records  and  arrest  reports  is  without  substance. 
It  would,  perhaps,  be  proper  to  show  that  the  substi- 
tute court  reporter  was  intoxicated  while  actually 
working  on  the  transcript,  or  that  he  was  intoxicated 
while  a  witness  in  this  proceeding.  Compare  People  v. 
Lionherger,  19  Cal.App.2d  284;  People  v.  Figiieroa, 
160  Cal.  80. 

The  hospital  records  refeiTed  to  were  clearly  irrele- 
vant since  they  were  records  of  hospitalization  of  the 
substitute  court  reporter  in  1953,  three  years  subse- 
quent to  the  date  of  the  transcription.  Likewise,  the 
arrest  reports  were  ii-relevant  since  they  did  not  estab- 
lish that  the  substitute  reporter  was  intoxicated  while 
actually  working  on  the  transcript.  It  is  submitted 
that  even  if  it  were  established  that  he  was  intoxicated 
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while  working  on  the  transcript,  it  would  not  neces- 
sarily have  a  bearing  on  the  issue  of  fraud  and  collu- 
sion. 

C.    The  court  was  most  liberal  in  granting  time  to  the  petitioner 
in  which  to  prepare  for  trial. 

In  December,  1954,  petitioner  filed  a  verified  petition 
swearing  that  the  sulxstitute  couii  reporter,  deputy 
district  attorney  and  the  trial  judge  entered  into  a 
fraudulent  and  corrupt  aiTangement  to  procure  a 
fraudulent  transcript  for  the  use  of  the  California 
Supreme  Court.  Presiunably  petitioner  stood  ready 
and  able  to  prove  those  very  serious  charges  at  that 
time.  The  petition  contains  a  statement  that  "said 
persons  have  stated  that  thej^  are  willing  to  testify  to 
facts  geimane  to  this  matter  under  oath  pursuant  to 
subpoena".  (CT  22.) 

On  November  30,  1955,  after  a  hearing  on  the  ques- 
tion of  fraud  was  ordered  by  the  U.S.  Supreme  Court, 
appellant's  coimsel  demanded  the  issuance  of  a  writ  of 
habeas  corpus.  (Pretrial  RT  32.)  At  this  same  time 
petitioner's  counsel  insisted  that  petitioner  was  ready 
and  able  to  proceed  to  trial  immediately.  ( Pretrial  RT 
20:8;  32:24.)  At  petitioner's  request  the  writ  was 
issued  i-eturnable  Decemlier  8,  1955.  The  trial  was  set 
for  January  9,  and  latei-  continued  to  January  16, 
1956. 

Thus  the  trial  was  held  well  over  a  month  after  the 
return  to  the  writ  was  filed,  when,  in  fact,  the  statute 
contemplates  an  immediate  trial.  Sec.  2243,  title  28  of 
the  U.S.  Code  provides  that  "When  the  writ  or  order 
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is  returned,  a  day  shall  be  set  for  hearing,  not  more 
than  five  days  after  the  return,  unless  for  good  cause 
additional  time  is  allowed."  The  statute  contemplates 
an  immediate  trial  on  the  sworn  statements  of  the  pe- 
tition, which  would  become  the  traverse  to  the  return. 
In  the  light  of  })etitioner's  initial  insistence  that  he 
was  ready  for  trial,  the  setting  of  the  hearing  at  a 
jieriod  of  a  month  and  a  half  from  the  date  was  more 
than  a  liberal  allowance  by  the  trial  coui*t. 

Petitioner  also  contends  that  his  time  to  prepare 
was  inadequate  due  to  the  facilities  at  the  prison  and 
the  interference  with  his  preparation  by  the  prison 
authorities.  He  alleges  that  the  affidavits  filed  by  him- 
self and  other  persons  in  the  pretrial  proceedings  con- 
cerning the  conditions  at  the  prison  were  imanswered 
by  coimter-affidavits.  Most  of  these  proceedings  were 
had  without  notice  and  due  to  the  shortness  of  time 
counter-affidavits  were  unable  to  be  prepared.  (See 
pre-trial  RT  120:10.) 

It  should  be  noted,  however,  that  on  December  21, 
1955,  Mr.  Davis  and  Miss  Asher  had  elected  to  use  but 
12  hours  and  25  minutes  out  of  a  possible  104  hours 
available  to  them  under  the  order  of  the  court.  (Pre- 
trial RT  119:13.) 

Furthermore,  insofar  as  the  prison  guards  looked  at 
the  papers  passed  1)etween  Chessman  and  his  counsel, 
the  Warden  testified  that  the  guards  did  not  know  the 
difference  between  legal  papers  of  one  kind  or  another. 
They  simply  looked  in  order  to  determine  whether  the 
paper  was  part  of  a  manuscript  of  a  book  or  a  legal 
dociunent.  (See  pre-trial  RT  154:13-17.) 
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Furthermore,  on  December  30,  1955,  the  District 
Court  made  the  impreeedentecl  offer  to  counsel  that  the 
petitioner  might  be  transferred  to  the  Federal  author- 
ities at  Alcatraz,  and  set  out  in  detail  the  availability 
of  facilities  to  petitioner  for  consultation  with  his 
counsel  and  other  ])crsons.  (See  ])re-trial  RT  186:20- 
189.)    This  offer  was  not  accepted. 

D.  The  court  was  without  authority  to  order  the  photostating 
of  the  shorthand  notes ;  the  original  notes  were  available  for 
the  exclusive  use  of  petitioner's  agents  in  the  clerk's  office 
for  one  month  prior  to  the  trial. 

A])pe]lant  contends  that  the  District  Court  prejudi- 
cially abused  its  discretion  in  refusing-  to  grant  a  mo- 
tion to  have  the  deceased  reporter's  shorthand  notes 
photostated  and  furnished  to  appellant  without  cost. 
He  bases  his  contention  on  28  U.S.C.  §  2250.  This  sec- 
tion provides  as  follows:  "If  on  any  application  for  a 
writ  of  habeas  coi-pus  order  has  been  made  permitting 
the  petitioner  to  prosecute  the  ai)plication  in  forma 
pau])ei'is,  the  clerk  of  any  court  of  the  United  States 
shall  furnish  to  the  petitioner  without  cost  certified 
copies  of  such  documents  or  parts  of  the  record  on  file 
in  his  office  as  may  be  required  by  order  of  the  judge 
before  whom  the  application  is  pending". 

This  statute  was  designed  to  apply  to  copies  of  in- 
dictments, minute  orders,  and  other  documents  and 
records  of  the  trial  court  where  the  trial  court  was  a 
federal  court. 

It  is  doubtful  whether  this  section  was  intended  to 
apply  to  exhibits  filed  in  evidence  in  a  habeas  corpus 
action.  It  certainly  does  not  apply  in  the  present  case 


23 

where  the  shorthand  notes  at  the  time  of  the  mo- 
tion had  1)oen  phiced  in  the  custody  of  the  court  prior 
to  trial  for  the  convenience  of  petitioner.  Such  notes 
were  not  filed  either  as  records  or  as  exhibits. 

Certainly  there  was  no  prejudice  in  any  event,  since 
the  notes  were  impounded  on  December  16,  and  the 
motion  for  photostating  copies  was  first  made  on  Jan- 
uary 9,  1956,  one  week  before  the  trial  was  to  com- 
mence. 

When  the  question  of  placing  the  notes  in  the 
custody  of  the  clerk  first  arose  it  was  agreed  that  they 
would  be  in  the  custody  of  the  clerk  for  ten  days  and 
then  would  be  returned  to  southern  California.  (Pre- 
trial RT  64.)  Petitioner's  counsel  was  fully  in  agree- 
ment with  that  ari-angement  and  in  fact  suggested  it. 
(RT  64 :5.)  When  the  notes  were  placed  in  the  custody 
of  the  clerk  of  the  court,  respondent  stipulated  that 
they  might  be  available  in  northern  California  for  the 
whole  period,  even  though  such  a  procedure  was  dis- 
tinctly disadvantageous  to  respondent  since  it  required 
his  witness  to  use  photostats  in  place  of  the  originals. 


IV. 

THE  DISTRICT  COURT  PROPERLY  PERMITTED  THE  PROSECU- 
TOR TO  APPEAR  AS  CO-COUNSEL  FOR  RESPONDENT.  IT  IS 
DOUBTFUL  WHETHER  THE  DISTRICT  COURT  COULD  HAVE 
PREVENTED  HIM  FROM  SO  APPEARING. 

After  having  the  allegations  of  fraud  and  collusion 
against  the  prosecutor  soundly  repudiated  by  the  Dis- 
trict Court,  petitioner  now  makes  another  attack  on  the 
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prosecutor  for  appearing  as  co-coiinsel.  The  contention 
is  framed  in  terms  of  an  abuse  of  discretion  by  the 
District  Court  in  pennitting  the  prosecutor  to  appear 
as  co-counsel. 

There  is  no  dispute  that  the  prosecutor,  Deputy  Dis- 
trict Attorney  J.  Miller  Leavy,  was  admitted  to  the 
Bar  of  California  and  fully  qualified  to  be  admitted 
to  practice  in  the  District  Court.  It  is  doul)tful 
whether  the  District  Court  could  have  prevented 
the  statutorily  designated  coimsel  for  the  warden 
from  appearing  in  court.  Such  appearance  in  this 
case  i)resents  no  ethical  pi-oblem  for  two  reasons. 
First  the  prosecutor  did  not  comment  on  his  own  evi- 
dence, or,  for  that  matter,  did  he  comment  on  any 
evidence.  Secondly,  although  he  did  render  invaluable 
assistance  to  the  Attorney  General,  this  was  not  neces- 
sarily a  matter  of  choice  with  the  prosecutor. 

Section  12550  of  the  California  Government  Code 
provides  as  follows:  "The  Attorney  General  has  direct 
supervision  over  district  attorneys  of  the  several  coun- 
ties of  the  State.  ..."  Thus,  since  the  Deputy  District 
Attorney  was  requested  to  assist  the  Attorney  General, 
it  appears  that  imder  the  State  law  neither  the  Dis- 
trict Attorney  nor  the  Deputy  could  refuse  such  assist- 
ance. Appellant's  attack  on  the  Deputy  District  At- 
torney and  the  District  Court  ruling  is  imfounded 
in  fact  and  in  law. 
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THE  STATE  OF  CALIFORNIA  WAS  NOT  A  PARTY  TO  THE 
HABEAS  CORPUS  PROCEEDING;  THE  DISTRICT  COURT  DID 
PERMIT  THE  PETITIONER  TO  CALL  SEVERAL  WITNESSES, 
INCLUDING  THE  SUBSTITUTE  COURT  REPORTER,  THE 
PROSECUTOR  AND  THE  JUDGE  AS  ADVERSE  WITNESSES. 

The  State  is  not  a  proper  party  to  a  habeas  coipus 
proceeding  in  a  Federal  District  Court  and  to  so  join 
the  Stat«  as  a  party  would  be  a  violation  of  the  Elev- 
enth Amendment  of  the  United  States  Constitution. 

The  theory  sustaining  habeas  corpus  proceedings  in 
Federal  coui-ts  where  a  state  prisoner  is  involved  has 
always  been  that  if  the  petitioner  is  being  detained  in 
violation  of  his  constitutional  rights,  the  state  officer 
so  detaining  the  petitioner  is  acting  beyond  his 
authority  as  a  state  officer. 

The  State  of  Pemisylvania  expressly  attacked 
habeas  corpus  proceedings  as  unconstitutional  in  vio- 
lation of  the  11th  Amendment  in  the  case  of  Ex  rel. 
Elliott  V.  Hendricks,  213  Fed.2d  922,  on  the  ground 
that  the  proceeding  was  a  suit  against  the  state  in 
violation  of  the  11th  Amendment.  The  court,  however, 
stated : 

"But  we  think  to  argue  that  the  habeas  corpus 
proceeding  is  a  suit  against  Pennsylvania  is  not 
an  accurate  way  to  describe  its  nature  .  .  .  the  writ 
proceeds  against  the  custodian  ..." 

Ijikewise  see  the  statement  in  Larson  v.  Domestic 
and  Foreign  Commerce  Corp.,  337  U.S.  682  at  689,  690 
and  Ex  parte  Yomifj,  209  U.S.  123,  167-168,  both  rely- 
ing on  the  theory  that  the  act  of  the  officer  against 
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whom  the  relief  is  sought  is  beyond  the  officer's  power 
and  thus  not  the  conduct  of  the  state. 

Petitioner  claims  that  he  was  deprived  of  the  right 
to  call  the  prosecutor,  the  court  reporter,  the  trial 
judge  and  others  as  adverse  witnesses.  The  fact  of 
the  matter  is  that  the  court  did  permit  the  petitioner 
to  call  several  witnesses  as  adverse  witnesses.  The 
court  permitted  the  examination  of  several  witnesses 
as  if  they  were  imder  cross-examination,  e.g.  the  sub- 
stitute court  reporter.  (RT  166-444.)  The  question  of 
the  right  to  impeach  these  witnesses  was  never  raised 
in  the  proceedings  since  petitioner  did  not  attempt  to 
do  so.  Certainly  the  court  permitted  contradiction  of 
these  witnesses.  The  petitioner's  testimony  contra- 
dicted them  in  several  respects. 

This  question  raised  by  the  appellant  is  for  the  large 
part  purely  hypothetical. 


VT. 

THE  DISTRICT  COURT  RULED  CORRECTLY  IN  STRIKING  THE 
AFFIDAVIT  OF  PREJUDICE  AS  INSUFFICIENT  AND  UN- 
TIMELY. THE  RECORD  ESTABLISHES  THAT  THE  TRIAL 
COURT  AFFORDED  PETITIONER  A  FULL  HEARING  AND 
WAS  VERY  FAIR  AND  VERY  PATIENT. 

Apy)enant  contends  that  the  judge  incorrectly  struck 
the  affidavit  of  prejudice  on  the  ground  that  it  was 
imtimely  and  insufficient.  He  further  alleg(>s  that  the 
procedure  used  as  to  tlic  affidavit  of  prejudice  was 
incorrect  and  alleges  that  th(>  judge  was  in  fact  biased. 
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It  is  proper  for  the  .i^idge  before  whom  an  affidavit 
of  l)ias  or  jirejudice  is  filed  to  determine  \vh(>ther  or 
not  such  affidavit  is  legally  sufficient,  and  if  insufficient 
to  refuse  to  disqualify  himself.  U.  S.  v.  Volenti,  120 
Fed.  Supp.  80.  Appellant's  contention  that  the  judge 
against  whom  the  affidavit  of  bias  or  prejudice  is  filed 
must  permit  another  judge  to  pass  on  the  sufficiency 
of  the  affidavit  is  unsupported  by  any  decisions. 

The  District  Court  correctly  ruled  that  the  affidavit 
was  untimely.  The  statute,  28  U.S.C.  144,  provides: 
"The  affidavit  .  .  .  shall  be  filed  not  less  than  ten 
days  before  the  beginning  of  the  term  at  which 
the  proceeding  is  to  be  heard,  or  good  cause  shall 
be  shown  for  failure  to  file  it  within  such  time." 

The  petition  for  writ  of  habeas  corpus  was  originally 
filed  in  December  1954  in  the  United  States  District 
Court  and  assigned  to  Judge  Goodman.  A  hearing 
was  ordered  in  the  matter  by  the  United  States  Su- 
preme Court  in  the  Fall  of  1955.  It  has  been,  and  is, 
the  practice  of  the  District  Court  to  assign  such  mat- 
ters to  the  judge  originally  participating  in  the  pro- 
ceeding. On  November  30,  1955,  petitioner's  counsel 
was  expressly  infoiTned  that  Judge  Goodman  was  as- 
signed to  the  hearing  in  this  matter.  At  that  time  there 
was  innuendo  on  the  pai*t  of  counsel  that  the  judge 
should  disqualify  himself.  (Pretrial  Rt.  7-12;  19:7-25.) 
Nevertheless,  an  affidavit  of  prejudice  was  not  filed 
until  api)roximately  one  month  later,  December  29, 
1955.  This  was  30  days  after  petitioner  was  expressly 
informed  that  Judge  Goodman  would  handle  the  mat- 
ter and  approximately  ten  days  prior  to  the  time  then 
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set  for  trial.  No  extended  discussion  of  the  timeliness 
of  said  affidavit  should  be  necessary. 

Likewise,  the  district  judge  correctly  ruled  that  the 
allegations  of  the  affidavit  were  insufficient  to  show 
personal  bias  and  prejudice.  Such  affidavit  was  based 
on  no  more  than  a  mere  opinion  of  the  judge  on  a 
matter  of  law  and  an  adverse  prior  ruling,  which  rul- 
ing was  based  upon  a  decision  of  this  court.  These 
allegations  fall  far  short  of  a  showing  of  personal 
bias  or  prejudice  against  one  party  or  for  the 
other  party  necessary  to  disqualify  a  judge.  See 
U.  S.  V.  Valeuti,  120  Fed.  Supp.  80;  Price  v.  John- 
son, 125  Fed.2d  806  (9  Cir.,  1942) ;  T upper  v.  Kemer, 
186  Fed.2d  79,  84  (7th  Cir.,  1950). 


VII. 


THE  DISTRICT  COURT  PROPERLY  DECLINED  TO  DECLARE 
APPELLANT'S  RIGHTS  UNDER  HIS  CONTRACT  WITH 
COUNSEL  AND  HIS  RIGHT  TO  MANUSCRIPTS. 

28  U.S.C.  §2201  grants  the  court  power  to  declare 
the  rights  of  parties  in  a  case  or  controversy  within 
its  jurisdiction.  Neither  the  Director  of  Corrections, 
whose  regulation  concei-ning  prison  manuscripts,  nor 
th(>  State  of  California  were  {parties  to  the  habeas 
corpus  action.  Thus  the  proper  parties  were  not  be- 
fore the  court.  It  would  appear  improper  to  declare 
the  right  of  petition(>r  insofar  as  they  directly  affected 
parties  not  before  the  court. 
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Secondly,  if  there  is  any  controversy  over  the  right 
of  the  petitioner  to  obtain  his  manuscripts,  the  con- 
troversy involves  a  question  of  State  law.  Petitioner 
asserts  that  he  has  a  property  right.  However,  the 
extent  to  which  he  has  a  right,  if  any,  is  a  question 
of  State  law.  It  also  involves  the  validity  of  the  regu- 
lations of  the  State  prison.  This  question  should  be 
determined  in  State  courts.  A  petition  has  since  been 
filed  in  the  !Marin  County  Superior  Court  and  the 
matter  pai-tially  adjudicated. 

Furthei-more,  there  is  no  merit  in  petitioner's  con- 
tention that  he  has  a  right  to  the  manuscripts.  (See 
U.S.  ex.  rel  Wag^ner  v.  Bagen,  213  Fed.2d  294  (7th 
Cir.,  1954).  The  inmate  objected  to  the  warden's  re- 
fusal to  permit  the  petitioner  to  register  his  invention 
in  the  United  States  Patent  office,  or  to  assign  his 
inventions.  Siegel  v.  Ragen,  180  Fed.2d  785  (7th  Cir., 
1950).  The  case  was  concerned  with  allegation  that 
the  warden  had  deprived  the  prisoner  of  property 
without  due  process  of  law.  Also  see  Stroud  v.  Swope, 
187  Fed.2d  850  (9th  Cir.,  1951).  In  that  case  the  court 
held  that  an  iiunate  of  the  federal  prison  was  not  en- 
titled to  cany  on  lousiness  affairs  representing  efforts 
to  seciire  publication  of  a  book  or  books,  which  he 
claimed  to  have  been  preparing  while  in  prison. 


30 


CONCLUSION. 
We  respectfully  submit  that  the  judgment  of  the 
District  Court  discharging  the  writ  and  remanding 
the  custody  of  the  appellant  to  the  warden  be  afi&rmed. 

Dated,  San  Francisco,  California, 
June  22, 1956. 

Edmund  G.  Brown, 

Attorney  General  of  the  State  of  California, 

Clarence  A.  Linn, 

Assistant  Attorney  General  of  the  State  of  California, 

Arlo  E.  Smith, 

Deputy  Attorney  General  of  the  State  of  California, 

Attorneys  for  Appellee. 
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NOTE 

In  this  brief: 

The  Transcript  of  Record  from  the  District  Court 
v/ill  be  referred  to  as  R, . 

The  Reporter's  Transcript  of  the  pre-trial  proceedings 
(pre-trial  record)  will  be  referred  to  as  PTR,  , 

The  Reporter's  Transcript  of  the  hearings  (hearing 
record)  v;ill  be  referred  to  as  HR, . 

The  Reporter's  and  Clerk's  Transcripts  on  appeal  to 
the  California  Supreme  Court  vd.ll  be  referred  to  as  Rep, 
Tr. and  CI.  Tr. . 

The  original  exhibits  before  the  District  Court 
will  be  referred  to  as  Pet,  Ex,  and  Resp,  Ex,  . 

Unless  otherwise  indicated,  emphasis  has  been  added 
by  appellant. 
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IN  THE  UIJITED  STATES  COURT  OF  APPEALS 
FOR  THE  NIIiTH  CIRCUIT 
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State 
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lio.  15092 


APPELLiiilT'S  OPEillKG  BRIEF 


JURISDICTIOIIAL  STaTSI-jSKT 

The  jurisdiction  of  the  District  Court  to  hear  and 
determine  the  petition  for  v/rit  of  habeas  corpus  was  based 
upon  the  allegations  of  deprivation  of  constitutional 
rights  by  the  California  courts  (23  USC  jji;  2241,  2242  and 
2243);  the  exhaustion  of  appellant's  remedies  in  the 
State  courts  (23  USC  j^  2254);  and  the  mandate  of  the  Supreme 
Court  ordering  a  hearing  in  the  District  Court  (R.  53  J 
Chessman  v.  Teets  (1955),  350  U.S.  3). 

After  the  mandate  came  do;m,  the  vrrlt   issued  (R,  55), 
and  hearings  were  held  (HR,  1-923).  On   January  31,  1956, 
the  District  Court  discharged  the  v/rit  and  remanded  appel- 
lant to  custody  of  the  respondent  (R.  213 ) » 

A  certificate  of  probable  cause  to  appeal  v/as  sought 
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and  granted  by  Chief  Judge  William  Denr,;an  of  this  Court 
on  February  29,  1956  (R.  252-254;  Chessman  v.  Teets, 
F,2d    ),   On  the  same  date,  notice  of  appeal  v/as  filed 
(R,  255).   Thus  this  Court  has  jurisdiction  to  roviev;  the 
judgment  and  order  of  the  District  Court  discharging  the 
•./rit  and  remanding  appellant  to  custody  of  the  respondent 
(28  use  ;,  2253). 

This  jurisdictional  statement  is  offered  in  accordance 
vdth  the  requirements  of  Rule  iS,  Par,  2{b)  of  the  Rules 
of  this  Court,   The  appeal  is  taken  under  the  provisions 
of  26   use  iiij  1291,  1294(1)  and  2253,  and  Rule  73,  FRCP, 

A  motion,  v/ith  supporting  affidavit,  for  permission 
to  prosecute  the  appeal  in  forma  pauperis  and  on  a  type- 
v/ritten  record  has  been  made  to  this  Court  under  2&   USC 
;^  1915  J  and  the  motion  has  been  granted, 

STATSIEKT  OF  TKS  CASE  AID  THE  FACTS 


This  appeal  is  taken  from  the  judgment  and  order  of 
the  District  Court  (Judge  Louis  E,  Goodman) ,  made  and 
entered  on  January  31,  1956,  discharging  a  v.-rit  of  habeas 
corpus  previously  granted  and  remanding  the  appellant 
Chessman  to  the  custody  of  the  respondent  Warden  of  the 
California  State  Prison  at  San  Quentin  (R,  213;  Chessman 
V.  Teets,    F.  Supp,    ). 

As  noted,  all  necessary  jurisdictional  and  procedural 
requirements  for  the  prosecution  of  the  appeal  have  been 
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satisfied  (Jurisdictional  Statement,  supra). 

The  petition  for  the  \^^^it  v/as  originally  filed  in 
the  District  Court  as  i^o,  34375-Civil  on  December  30, 
1954)  after  the  Supreme  Court  had  denied  certiorari  to 
the  Supreme  Court  of  California  "without  prejudice  to 
an  application  for  a  writ  of  habeas  corpus  in  an  appro- 
priate United  States  District  Court,"   (Chessman  v.  Teets 
(1954),  No.  2^5,  Oct.  Term,  1954,  34^  U.S.  864.) 

By  his  application,  appellant  sought  to  have  a  hearing 
on  the  facts  alleged  in  the  petition,  upon  proper  notice, 
v/ith  petitioner  and  his  counsel  present  and  allov/ed  to 
be  heard  at  such  hearing,  and  to  be  given  the  opportunity 
and  right  to  present  evidence  in  support  of  the  petition. 

On  January  4,  1955,  Judge  Louis  E.  Goodman  summarily 
denied  the  petition  v;ithout  hearing  or  requiring  responderit 
to  answer  (R,  24;  In  re  Chessman,  12S  F.Supp,  6OO), 

Tvra  days  later.  Judge  Goodman  refused  to  issue  a 
certificate  of  probable  cause.   Appellant  then  applied 
to  Chief  Judge  William  Denman  of  this  Court  for  the 
certificate,  and  on  January  11,  1955  Judge  Denman  certified 
there  was  probable  cause  to  appeal  and  ordered  that 
appellant's  execution,  then  scheduled  for  January  14, 
1955,  be  stayed  (Application  of  Chessman,  219  F.2d  l62) , 
The  notice  of  appeal,  dated  January  5,  1955,  '"^s  filed 
and  the  appeal  docketed  as  iJo.  I462I  in  this  Court, 

After  the  cause  was  briefed  and  argued,  on  April  7, 
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1955 »  the  order  denyin^j,  the  petition  foi"  habeas  corpus 
v/as  affirmed  by  this  Court  sitting  en  banc  ( Chessman  v, 
Teets ,  221  7, 2d  276),   Rehearing  ;;as  denied  on  iiay  6, 
1955)  and  on  May  12  the  order  amending;  the  order  denying 
a  rehearing  v;as  filed.   Appellant's  stay  of  execution  v/as 
there oy  terminated. 

On  May  13,  1955,  appellant  was  resentenced  to  death, 
with  the  date  of  execution  in  the  v/arrant  fixed  for  July 
15,  1955. 

On  June  30,  1955,  the  case  v/as  docketed  in  the  Supreme 
Court  and  a  petition  for  \\rrit  of  certiorari  to  this  Court 
v/as  filed,  No,  196,  Oct.  Term,  1955.   An  application  for 
a  stay  of  execution  v/as  also  filed. 

Supreme  Court  Justice  Tom  Clark  granted  appellant's 
application  for  a  stay  of  execution  pending  a  decision  on 
the  petition  for  v/rit'of  certiorari  on  July  5,  1955.   The 
stay  order  v/as  received  and  filed  by  the  Supreme  Court  Clerk 
on  July  6,  1955. 

On  October  17,  1955,  the  Supreme  Court  granted 

certiorari,  reversed  this  Court,  and  remanded  the  case  to 

the  District  Court  for  a  hearing  (Chessman  v,  Teets ,  350 

U.S.  3).   In  its  Per  Curiam  opinion,  the  Supreme  Court 

discussed  appellant's  claims  and  held  as  follows: 

"Petitioner  applied  to  the  United  States 
District  Court  of  California,  Southern  Division, 
for  a  v/rit  of  habeas  corpus,  claiming  that  his 
automatic  appeal  to  the  California  Supreme  Court 
from  a  conviction  for  a  capital  offense  had  been 
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heard  upon  a  fraudulently  prepared  transcript  of 
the  trial  proceedings.   The  official  court  reporter 
had  died  before  completin^,^  the  ti^anscription  of 
his  steno-_,raphic  notes  of  the  trial,  and  petitioner 
alleges  that  the  prosecuting  attorney  and  the  sub- 
stitute reporter  selected  by  him  had,  by  corrupt 
arrangement,  prepared  the  fraudulent  transcript. 
On  the  record  before  us,  there  is  no  denial  of  peti- 
tioner's allegations.   The  District  Court,  v/ithout 
issuing  the  vn^it  or  an  order  to  shov;  cause,  dismissed 
the  application  as  not  stating  a  cause  of  action, 
12S  F.Supp.  600.   The  Court  of  Appeals  affirmed  the 
order  of  the  District  Court.   221  F.2d  276.   The 
charges  of  fraud  as  such  set  forth  a  denial  of  due 
process  of  law  in  violation  of  the  Fourteenth  Amend- 
ment.  See  Ilooney  v,  Holohan,  294  U.S.  103.  './ithout 
intimating  any  opinion  regarding  the  validit^^  of 
the  claim,  we  hold  that  in  the  circumstances  dis- 
closed by  the  record  before  us  the  application 
should  not  have  been  sumi:iarily  dismissed.   Accord- 
ingly, the  petition  for  a  writ  of  certiorari  is 
granted,  the  judgment  of  the  Court  of  Appeals  is 
reversed  and  the  case  is  remanded  to  the  District 
Court  for  a  hearing, " 

And  in  certifying  probable  cause,  Chief  Judge  Denman 

correctly  noted  that  [2.    252-253): 

"'The  court  reporter  v^ho  recorded  the  trial  died 
after  transcribing  only  a  portion  of  his  notes.   By 
a  peculiar  quirk  of  California  lavr  in  a  civil  case  such 
a  death  of  a  reporter  gives  the  trial  court  the  dis- 
cretionary power  to  set  aside  the  judgment  and  order 
a  new  trial,  California  Code  of  Civil  Procedure  j^ 
953(e),  but  there  is  no  comparable  provision  v.^hatever 
for  criminal  cases.   Here  another  reporter  finished 
the  transcription  of  the  notes.   Thereafter  a  proceed- 
ing to  perfect  the  transcript  was  conducted  by  the 
Superior  Court  iriiich  had  tried  Chessman.   This  pro- 
ceeding was  participated  in  by  the  reporter  who  had 
finished  the  transcription  and  who  had  difficulty  in 
certain  places  in  the  notes  made  under  the  shorthand 
system  used  by  the  dead  reporter.   In  seeking  to 
overcome  this  difficulty  the  testimony  of  certain 
v/itnesses  v;as  used,  including  that  of  the  prosecuting 
attorney.   The  latter  aided  by  giving  his  memory  of 
vihat   transpired  at  the  trial, 

"Chessman  was  at  no  time  present  in  this  pro- 
ceeding to  perfect  the  transcript  nor  represented  by 
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counsel,  to  present  his  contentions,  inter  alia, 
that  the  transcript  should  shov/  certain  prejudicial 
statements  nade  by  the  prosecuting  attorney  and  the 
instructions  to  the  jury  that  if  they  found  him 
guilty  they  laust  render  a  verdict  for  the  death 
penalty.   He  v;as  denied  the  opportunity  to  cross- 
examine  v;itnesses,  present  vdtnesses  and  add  his 
o\in   memory  to  the  resources  from  vmich  the  tran- 
script v/as  finally  compiled.  " 

Appellant's  application  to  be  produced  \7hen  the 
transcript  was  settled  v/as  denied  v;ithout  prejudice  by 
the  California  Supreme  Court,  and  simply  ignored  by  the 
trial  judge,  the  Hon.  Charles  ¥.  Fricke,  although  the 
trial  prosecutor  earlier  had  sworn  to  the  California 
Supreme  Court  that  appellant  would  be  present  and  allov/ed 
to  present  his  objections. 

Appellant,  at  the  time  of  the  settlement  of  the 
transcript  v;as  appearing  in  propria  persona,  without 
representation  by  counsel.   He  has  been  held  in  San  Quentin 
Prison's  Death  Rov;,  awaiting  execution,  since  July  3;  194^. 
For  five  years  and  ten  months  from  that  date  he  continued 
to  represent  himself.   At  no  time  did  the  courts  of  Cali- 
fornia ever  accord  appellant  an  opportunity  to  defend 
against  the  transcript  at  a  hearing  to  test  the  transcript' £ 
validity  and  adequacy,   (See,  e.g,,  People  v.  Chessman 
(1950),  35  Cal,2d  455  [218  P. 2d  769,  19  ALR2d  IO84] . ) 

Appellant  had  been  tried  in  the  Los  Angeles  County 
Superior  Court  before  a  jury  for  the  alleged  commission 
of  18  felony  charges,   (The  original  trial  record  is  before 
this  Court  on  appeal  as  part  of  Petitioner's  Exhibit  1, 
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records  of  the  Califoi-nia  Supreme  Court  in  Crim,  5OO6, 
People  V,  Chessman. ) 

The  trial  './as  a  lengthy  one,  beginning  April  29  and 
ending  May  21,  1943.   Appellant  defended  himself.   Eighty- 
one  v/itnesses  testified  and  were  called  or  recalled  a  total 
of  more  than  120  times  (see  Rep,  Tr. ,  Vol.  1,  General  Index 
to  Witnesses,  pp,  i-v) .   It  v/ill  be  noted  the  testimonial 
evidence  alone  comprises  I5OO  pages  of  the  disputed  Repor- 
ter's Transcript  (Rep.  Tr,  pp.  55-1553)*   Eighty-four 
exhibits  were  offered  (see  Rep.  Tr, ,  Vol,  1,  Index  to  Ex- 
hibits, pp,  vi-x) .   There  \;'ere  tvro  full  days  of  argument  to 
the  jury  (Rep.  Tr.  pp.  1559-17^^6).   Iiore  than  50  different, 
complex  instructions  were  given  (CI.  Tr.  pp.  83-134) • 

On  May  21,  194^,  appellant  v/as  found  guilty  of  17  of 
the  charged  felonies,  acquitted  on  one  (Gl.  Tr,  pp.  172- 
222),   Motion  for  new  trial  was  denied  and  judgment  rendered 

on  June  25,  194^,  and  appellant  v;as  then  sentenced  tviice  to 
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death  and  to  15  terms  of  imprisonment. 


For  tvio  violations  of  section  209  of  the  California 
Penal  Code,  charging  Kidnaping  for  the  Purpose  of  Robbery, 
with  a  finding  of  bodily  harm  by  the  jury  and  a  fixing  of 
the  punishment  at  death, 

2 

For  tv70  violations  of  section  209  of  the  California 

Penal  Code,  charging  Kidnaping  for  the  Purpose  of  Robbery, 
with  a  finding  by  the  jury  of  bodily  harm  and  a  fixing  by 
the  jury  of  the  punishment  at  life  imprisonment  without  pos- 
sibility of  parole  as  to  one  count  and  no  finding  as  to 
bodily  harm  on  the  other  count;  for  tv/o  violations  of  sec- 
tion 28Ba  of  the  California  Penal  Code;  for  one  count  of 
Attempted  Rape;  for  one  count  of  Grand  Theft  of  an  automo- 

( continued) 
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The  lengthy  litigation  ensued  which  resulted  ulti- 
mately in  the  Supreme  Court-ordered  hearin^j  in  the  court 
below. 

On  Mover.ber  10,  1955,  George  T.  Davis  and  Rosalie 
b.  Asher,  new  counsel  for  appellant,  filed  their  notice 
of  appearance  on  appellant's  behalf  v/ith  the  District 
Court  (R.  50). 

The  mandate  came  dov/n  and  v/as  filed  in  the  District 
Court  on  I.'ovember  23,  1955  (R»  53).   Two  days  later,  on 
November  30 >  1955,  Oliver  J.  Carter,  the  Judge  then  sitting 
in  the  Haster  Calendar  Department,  assigned  the  proceeding 
back  to  Judge  Louis  E,  Goodman  over  the  objection  of  counsel 
for  appellant  (PTR.  2-6). 

Judge  Goodman  rejected  counsel  for  appellant's  sugges- 
tion he  disqualify  himself  (PTR.  7-13,  19-20),  ordered 
appellant's  execution  stayed  (R.  54),  and  issued  a  v/rit 
of  habeas  corpus  returnable  on  December  8,  1955  (R.  55) • 

Subsequently,  on  December  30,  1955,  Judge  Goodman 
ordered  stricken  (R.  120)  an  affidavit  filed  December  29, 
1955,  under  2S   USC  ^  144,  wliich  sought  to  disqualify  him 
from  hearing  the  matter  (R,  101) , 

Appellant  v/as  produced  in  court  on  December  &,   1955, 
and  hearing  of  the  matter  was  set  for  January  9,  1956, 


bile;  for  S  counts  of  First  Degree  Robbery;  and  for  one 
count  of  Attempted  Roobery. 


(R,  5S;  PTR.  42-56),  tlien  put  over  one  day  to  January  10, 
1956  (R.  85;  PTR.  107),  and  later  reset  for  January  I6, 
1956  (R.  122;  PTR.  206). 

On  December  8,  1955}  Jud^^e  Goodman  made  an  order  that 
respondent  should  permit  appellant  to  consult  freely  and 
privately  vdth  his  counsel  at  the  prison  betv;een  the  hours 
of  9  a.m.  and  6  p.m.  on  all  days  pending  the  hearing  (R, 
59).   This  order  v;as  amended  on  December  21,  1955  to  per- 
mit an  investigator  and  witnesses  also  to  consult  freely 
and  privately  with  appellant  (R.  100), 

Pending  the  hearing,  appellant  repeatedly  motioned  to 
be  transferred  from  San  Quentin  Prison  to  the  San  Francisco 
County  Jail,  in  custody  of  the  United  States  Marshal,  on 
the  ground  he  was  being  prevented  from  preparing  his  case 
for  hearing  and  that  Judge  Goodman's  amended  order  v/as  being 
flagrantly  violated  by  respondent  (R.  6-79,  S6-87,  39-9^; 
see  R,  109-117,  PTR.  of  November  30  and  December  8,  I6,  21). 

All  of  these  motions  for  transfer  v;ere  denied  by  Judge 
Goodman  (R.  l+B ,    59,  99),  even  after  the  California  Attorney 
General's  office,  counsel  for  respondent,  joined  in  one  of 
the  motions (PTR.  I76). 

Judge  Goodman  offered  to  transfer  appellant  to  Alcatrac 
(PTR.  I87-I9O).   Appellant  accepted  but  asked  only  that  he 
be  transferred  with  such  directions  to  the  warden  as  would 
enable  him  a  reasonable  opportunity  to  prepare  for  the 
hearing  (R.  123,  125,  128).   Appellant's  counsel,  by  a 
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phone  call  to  \/arden  Iladii^an,  had  learned  that  if  appel- 
lant v;ere  to  be  transferred  vithout  such  orders  appellant 
v/ould  be  confined  in  v;hat  amounted  to  solitary  confinement 
[R.    134-133),   Jud^e  Goodman  chided  appellant  and  his 
counsel  for  not  accepting  unconditionally,  and  refused  to 
make  the  transfer  (R,  126;  see  R.  123,  130,  132). 

Having  exiiausted  his  funds  and  credit,  appellant  v/as 
obliged  to  file  an  affidavit  seeking  to  proceed  in  forma 
pauperis  on  January  7,  1956  (R,  139).   On  January  10, 
1956,  Judge  Goodman  granted  appellant  leave  to  proceed  in 
forma  pauperis  (R.  157). 

Hearings  v^ere  held,  v/ith  appellant  present,  on 
January  16,  17,  IS,   19,  20,  23  and  24,  1956  (HR.  1-919). 

Appellant's  motion  to  make  the  People  of  the  State 
of  California  a  respondent  in  the  proceedings  (R,  127) 
was  denied  (R,  215,  item  9(a);  PTR.  220-224). 

J.  Miller  Leavy,  the  deputy  district  attorney  vriio 
had  prosecuted  appellant  and  v/hora  appellant  had  charged 
with  fraudulent  conduct  in  the  petition,  and  a  key  mtness, 
was  permitted  to  appear  as  one  of  the  counsel  for  respond- 
ent over  the  objections  of  appellant's  counsel  (HR.  3-9). 

Appellant's  application  to  be  furnished  a  photostatic 
copy  of  the  dead  reporter's  shorthand  notes  without  pre- 
payment of  costs  (R.  145)  was  denied  (R.  157). 

Appellant's  application  for  a  declaration  of  rights 
under  28  USC  ^^^  2201  and  2202  (R.  I60-I69)  was  suminarily 
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denied  (HR.  91ii-9l6), 

Appellant's  attempts  to  secure  court  orders  to  take 
the  depositions  of  material  v.ltnesses  or  to  have  them 
subpoenaed  v/as  unsuccessful  (R,  157,  HR.  913-914;  see  R, 
160,  167). 

Judge  Goodman  vrould  not  permit  the  ability  of  Stanley 
Fraser,  the  substitute  reporter,  to  transcribe  the  dead 
reporter's  notes  to  be  tested  (HR.  24S-250), 

Judge  Goodman  v/ould  not  permit  appellant  to  prove  Stan- 
ley Fraser  had,  as  alleged  in  the  petition,  a  long  arrest 
record  for  drunkenness  and  that  he  had  been  arrested  for 
that  same  offense  during  the  actual  period  he  was  attempt- 
ing to  prepare  the  reporter's  transcript;  and  that  Fraser' s 
chronic  addiction  to  alcoholic  beverages  led  to  his  attempt- 
ing suicide,  suffering  from  deliriuin  tremens  and  halluci- 
nations that  the  Mafia  vas  after  him,  and  lengthy  hospi- 
talization (R.  912;  see  R.  150,  152-153,  item  20,  162-163, 
item  5;  PTR  234). 

On  January  25,  1956,  Judge  Goodman  ordered  the  matter 
submitted,  and,  as  noted  above,  on  January  31,  1956,  Judge 
Goodman  vacated  the  stay  of  execution,  discharged  the  vrrit 
and  remanded  appellant  to  custody  of  the  respondent  (R.  204- 
215;  Chessman  v.  Teets ,     F.Supp,    ), 

Those  further  facts  essential  to  a  determination  of 
the  appeal  \7ill  be  presented  under  the  various  points  of 
argument  below. 
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SFSGIFICATIOi:  OF  ERRORS 
The  District  Court  erred: 

1.  In  not  ordering  appellant  discharged  from  custody 
on  the  ground  that  he  was  denied  due  process  of  law  and 
equal  protection  of  the  lav/  because  he  was  not  permitted 
to  be  present  or  represented  by  counsel  at  the  time  the 
disputed  reporter's  transcript  was  settled  and  because 

the  courts  of  California  gave  hira  no  opportunity  to  defend 
against  that  transcript, 

2.  In  denying  appellant  that  type  of  full  and  fair 
hearing  ordered  by  the  Suprerae  Court  by: 

a.  Refusin^;;  to  permit  the  taking  of  depositions 
of  material  v/itnesses  or  to  order  their  production; 

b.  Depriving  appellant  of  a  just  resolution  of  the 
issues  by  its  rullings  too  narrov/ly  and  prejudicially  re~ 
stricting,  or  excluding  altogether,  competent,  material 
and  relevant  evidential  proof; 

c.  Refusing  to  allov/  appellant  adequate  time  and 
opportunity  to  prepare  for  the  hearings; 

d.  Permitting  J.  liiller  Leavy  to  appear  as  one 
of  the  counsel  for  respondent; 

e.  Denying  appellant's  motion  to  make  the  People 

of  the  State  of  California  a  respondent  in  the  proceedings; 

f.  Refusing  to  have  tlie  dead  reporter's  shortxhand 
notes  photostated  and  furnished  appellant  v/ithout  pre- 
payment of  costs;  and 
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g,   Kelusing  to  disquaiiiy  itsoj.i  and  allow  another 
District  Court  Judge  to  pass  on  the  affidavit  to  dis- 
qualify under  28  USC  S  144. 

3.   In  ruling  that,  on  jurisdictional  grounds,  it 
could  not  and  would  not  declare  appellant's  rights  under 
28  USC  ^§  2201  and  2202, 

SUI'IflARY  OF  AIIGUMENT 


I,  A,   Appellant  was  not  permitted  to  establish  in- 
adequacies and  omissions  in  the  disputed  reporter's 
transcript,  was  not  permitted  to  be  present  or  represented 
by  counsel  at  the  time  of  its  settlement  (or  at  any  time) , 
and  v/as  not  permitted  to  produce  v/itnesses  or  to  test  the 
ability  of  the  substitute  reporter  to  transcribe  the  dead 
reporter's  shorthand  notes, 

B.   The  courts  of  California  denied  to  appellant  due 
process  and  equal  protection  of  the  lav^^  in  ordering  prepared, 
settling,  and  accepting  for  use  on  appeal  such  a  reporter's 
transcript  of  the  trial  proceedings,  used  as  a  basis  for 
affirm.ing  the  death  and  other  judgments,  without  giving 
appellant  any  opportunity  to  defend  against  that  transcript. 

II.  Appellant  v;as  denied  that  type  of  hearing  ordered 
and  contemplated  by  the  Supreme  Court  of  the  United  States 
in  its  mandate  (350  U.S.  3)  because: 

A.   The  District  Court  refused  to  permit  the  taking 
of  depositions  of  material  vd.tnesses  or  to  order  their 
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production, 

B,  The  District  Court  deprived  appellant  of  a  full 

and  fair  resolution  of  the  issues  by  its  rulin^^s  too  narrov;ly 
and  prejudicially  restricting,  or  excluding  altogether 
competent,  r.iaterial  and  relevant  evidential  proof. 

C,  The  District  Court  refused  to  allov;  appellant 
adequate  tirae  and  opportunity  to  prepare  for  the  hearings 
before  such  deprivation  amounted  to  a  denial  of  due  process 
of  lav;, 

III,  The  District  Court  prejudicially  abused  its  dis- 
cretion, over  appellant's  objection,  in  permitting  J,  Miller 
Leavy  to  appear  as  one  of  the  counsel  for  respondent, 

IV,  The  District  Court  erred,  to  appellant's  preju- 
dice, in  denying  appellant's  motion  to  make  the  People 

of  the  State  of  California  a  respondent  in  these  proceedings. 

V,  The  District  Court  comraitted  reversible  error  in 
ruling  that,  on  jurisdictional  grounds,  it  could  not  and 
would  not  declare  appellant's  rights  under  28  USC  ^s    2201 
and  2202. 

VI,  The  District  Court  prejudicially  abused  its 
discretion  in  refusing  to  have  the  dead  reporter's  short- 
hand notes  photostated  and  furnished  appellant  v/ithout 
prepayment  of  costs. 

VII,  n.      The  record  shov/s,  as  a  matter  of  law,  a 
personal  and  fixed  bias  on  the  part  of  Judge  Goodman 
against  appellant  and  in  favor  of  the  State  of  California. 
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B,   Judge  Goodman,  oa   the  filing  of  the  affidavit 
to  disqualify,  should  have  permitted  another  District 
Court  Jud^e  to  pass  on  the  disqualification  in  the  manner 
provided  by  2o  USC  ^j  lA-4. 

argui-:ent 


I   A.   APPELLAi;T  ;/AS  HOT  PERiaTTSD  TO  ESTABLISH 
INAJEQUACIES  AKD  OIIISSIOi;  IN  THE  DISPUTED 
REPOxlTER'S  TRANSCRIPT,  './AS  HOT  FERI.ITTED  TO  BE 
PRESEh'T  OR  .^PRESENTED  BY  COUNSEL  AT  THE  TIME 
OF  ITS  SETTLEI.iSKT  (OR  AT  ANY  TEIE)  ,  AN'D  UAS  NOT 
PERI'HTTED  TO  PRODUCE  i/ITN'ESSES  OR  TO  TEST  THE 
ABILITY  0?  THE  SUBSTITUTE  REPORTER  TO  TRANSCRIBE 
THE  DEAD  REPORTER'S  NOTES. 

The  official  court  reporter  died  after  the  trial  and 
before  he  had  completed  some  1200  pages  of  testimony,  plus 
another  300  pages  of  the  voir  dire  examination  of  pros- 
pective jurors  and  the  prosecutor's  opening  address, 

California  lav;  mandatorily  requires  an  automatic 
appeal  to  its  Supreme  Court  in  capital  cases.   (Pen. 
Code,  ^  123S(b),)   This  appeal  is  an  ''extraordinary  pre- 
caution" taken  by  the  Legislature  ''to  safeguard  the  rights 
of  those  upon  v;hom  the  death  penalty  is  imposed  by  the 
trial  court."   (People  v.  Bob  (1946),  29  Cal.2d  321,  326 
[175  P. 2d  12].) 

The  Rules  of  the  California  Judicial  Council  declare 
that  the  entire  record  of  the  trial  must  be  prepared  and 
certified  as  true  and  correct:  by  the  court  reporter  v;ho 
stenographically  recorded  the  trial  proceedings,   (Rules 
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on  Appeal,  Rules  33(c)  and  35(b).)   "The  Rules  on  Appeal 
have  the  force  of  law  and  cannot  be  disregarded  or  ignored 
by  litigant  or  court,"   (Kuhn  v.  Ferry  &  Hensler  (194^); 
37  Cal.App.2d  812,  815.)   "[T]he  procedural  rules  of  the 
courts  are  a  part  of  the  due  process  of  lav/  established 
in  this  state  .  .  .  and  must  be  observed  in  the  interests 
of  orderly  functioning  of  the  administration  of  justice," 
(People  V.  Gilbert  (1944),  25  Gal. 2d  422,  439  [154  P. 2d 
657].)   And  the  State's  organic  lavr  commands  that  the 
California  Supreme  Court  must  reviev;  the  entire  record  in 
a  death  penalty  case  before  affirming  or  reversing.   (Const, 
of  Calif.,  Art,  VI,  §  4  1/2.) 

Yet  here,  vdth  the  death  of  the  court  reporter,  the 
record  was  not  and  could  not  be  prepared  in  accordance 
with  the  lav;s  and  rules  governing  appeals.   As  a  doubtful 
makeshift  procedure,  at  the  direction  of  the  trial  judge 
(who  directed  preparation  of  the  transcript,  not  by  law 
and  by  rule,  but  by  "human  ingenuity"),  the  prosecutor 
selected  another  reporter,  Stanley  Fraser,  to  undertake 
to  transcribe  tne  dead  reporter's  old-style,  three-position, 
shaded  Pitman  shorthand  notes. 

This  reporter,  paid  over  three  times  the  statutory  fee 
for  his  labors  (R,  208-209),  was  the  uncle-in-lav^  of  the 
prosecutor,  J,  Ililler  Leavy  (HR.  170,  452),  a  fact  kept 
concealed  from  the  trial  judge  during  the  period  of  pre- 
paration (HR,  860-861).   After  many  months  and  extensions 
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of  time,  Fraser  finally  produced  v;hat  purported  to  be  a 
reporter's  transcript  of  the  trial  proceedings. 

Without  the  knowledge  of  the  trial  judge  or  appellant 
(KR,  ^70-371),  but  with  the  kno\\fledge  and  at  the  suggestion 
of  Leav>'  (HR.  504j  533 )  j  Fraser  had  consulted  v;ith  two  key- 
prosecution  vatnesses,  Los  Angeles  Detectives  Lee  Jones  and 
Colin  Forbes,  about  their  testimony  (HR.  396-397,  417-420), 
thus  enabling  the;.,  to  give  testimony  out  of  court  and  in  the 
absence  of  appellant.   This  fact  v/as  not  knovni  to  the  State 
Supreme  Court  in  any  of  the  proceedings  before  it,   Fraser 
also  had  used  the  trial  judge's  longhand  notes  (Resp.  Ex,  B) 
never  made  available  to  appellant,  to  aid  him  in  preparing 
the  so-called  reporter's  transcript,  and,  uniquely,  prepared 
it  first  in  "rough  draft"  form  and  permitted  it  to  be  checke( 
by  Leavy  before  being  copied  in  "final  form," 

Hearings  \rere   held  in  the  trial  court  to  settle  the 
transcript,  v^ith  Leavy  actively  participating.   During  the 
course  of  these  hearings,  vatnesses  were  called  and  testi- 
fied.  Appellant  was  neither  present  nor  represented  by 
■  counsel.   His  motion  to  be  present,  challenge  the  transcript 
!  produce  v;itnesses  of  his  ovai  and  test  the  ability  of  the 

i 

J  substitute  reporter  v/as  denied  v/ithout  prejudice  by  the 
California  Supreme  Court  and  ignored  by  the  trial  court, 
I'/hen  he  testified  at  the  hearing  in  the  court  below, 
j^'Leavy  lightly  dismissed  his  erroneous  sworn  statement  to 
(I  the  State  Supreme  Coiirt  that  appellant  would  be  produced 
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in  the  trial  court  v;hen  the  record  v/as  settled  as  a  mistake 
(HR,  543).   It  v;as  a  "mistake''  he  easily  could  have  avoided, 
had  he  wanted  to  ,  by  simply  having;  asked  the  trial  judge  if 
the  latter  did  in  fact  intend  to  produce  appellant.   It  was 
further  a  "mistake"  relied  on  by  the  California  Supreme 

Court  and  one  that  bordered  on,  if  it  did  not  actually 

3 
involve,  perjury, -"^ 

Later,  still  over  appellant's  vigorous  objections, 

v;ith  portions  being  ordered  added  to  it  but  with  hearings 

on  its  validity  and  accuracy  never  being  held,  this  record 

L 
v;as  ultimately  accepted  by  the  California  Supreme  Court 

(People  V.  Chessman  (1950),  35  Cal.2d  455  [218  P. 2d  769, 

3 
See  Calif,  Pen.  Code,  ^  125:  "An  unqualified  statement 

of  that  of  which  one  does  not  kno'.-j  to  be  true  is  equivalent 

to  a  statement  of  that  v/hich  one  knows  to  be  false.  " 

That  court  adinitted  the  challenged  transcript  "was 
prepared  in  a  situation  for  v/hich  the  Rules  on  Appeal  do 
not  expressly  provide"  (p.  45^  of  35  Cal,2d);  that  "Con- 
cededly  the  reporter's  transcript  is  not  a  verbatim  record 
of  every  word  that  was  said  in  the  trial  court"  (p.  46I 
of  35  Cal,2d);  that  it  was  not  certified  as  correct  as 
required  but  only  certified  to  be  correct  to  the  best  of 
the  substitute  reporter's  ability  (pp.  458-459  of  35  Cal. 
2d),   \/hile  recognizing  that,  under  State  lav/,  appellant 
v/as  entitled  to  the  entire  record  (p.  459  of  35  Cal. 2d), 
the  court  refused  to  order  the  record  augmented  to  include 
what  is  indicated  in  the  transcript  as  a  "(Discussion  as 
to  subpoenaing  v/itnesses)"  (Rep.  Tr,  p,  10),  and  a  "dis- 
cussion betv/een  the  trial  court,  counsel  and  the  defendant 
(Chessman),  and  conceded  by  the  deputy  district  attorney, 
that  an  Attorney,  Uilliam  Roy  Ives,  given  the  opportunity 
to  prepare  the  case,  v/ould  appear  with  or  for  the  defendant, 
(p.  465  of  35  Cal. 2d),  both  discussions  taking  place  after 
the  cause  was  called. 

Finally,  while  recognizing  that  a  determination  of 

(continued) 
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19  ALR2d  1084]),  and  later  used  as  a  basis  for  affirming 
the  death  and  other  judgments  imposed  (People  v.  Chessman 
(1951),  38  Cal.2d  166  [238  P. 2d  1001]). 

B.   T.-IE  COURTS  OF  CALIFORIilA  DENIED  TO  APPELLANT 

DUE  PROCESS  Ai.'D  EQUAL  PROTECTION  OF  THE  LAW 
IN  ORDERING  Pl-IEPARED,  SETTLING,  AND  ACCEPTING  FOR 
USE  O:;  APPEAL  SUCH  A  REPORTER'S  TRANSCRIPT  OF  THE 
TRIAL  PROCEEDINGS,  USED  AS  A  BASIS  FOR  AFFIRIIING 
THE  DEATH  Al.'D  OTHER  JUDGMENTS,  'WITHOUT  GIVING 
APPELLAI.'T  ANY  OPPORTUNITY  TO  DEFEND  AGAINST  THAT 
TRANSCRIPT. 

As  a  result  of  the  facts  disclosed  just  above,  appel- 
lant never  was  given  an  opportunity  in  the  State  courts, 


v/hether  one  reporter  can  transcribe  another  reporter's 
shorthand  notes  "is  essentially  a  question  of  fact  to  be 
determined  in  each  case  in  vrhich  it  may  arise''  (p.  46l  of 
35  Cal,2d),  and  v^hile  placing  the  burden  of  proving  the 
prejudicial  inadequacy  of  the  transcript  upon  appellant 
(p.  A-62  of  35  Cal,2d),  and  noticing  that  appellant  "urged 
that  he  should  have  been  allov;ed  to  appear  personally  in 
the  proceedings  v;hich  resulted  in  the  present  reporter's 
transcript,  and  that  he  should  nov/  be  allov^ed  to  appear 
personally  before  the  trial  judge  in  support  of  his  posi- 
tion" (p,  467  of  35  Cal.2d),  by  denying  his  motions  that 
he  be  allowed  to  appear  in  the  superior  court,  adduce 
evidence  and  call  hostile  and  unvdlling  witnesses,  the 
court  itself  foreclosed  appellant  from  proving  the  record 
inadequate,  and  tliis  was  candidly  admitted  to  be  done  as 
a  discriminatory  penalty  for  self-representation  (p.  467 
of  35  Cal,2d),   See  dissenting  opinions  (pp.  468-473)* 

An  earlier  attempt  to  stop  the  preparation  of  the 
transcript  by  this  unique  means  failed  vmen,  in  answer  to 
a  petition  for  v/rit  of  prohibition  filed  in  the  California 
Supreme  Court,  the  prosecutor  filed  an  affidavit  in  which 
he  svrore  that  appellant  would  be  produced  in  the  trial  court 
and  allowed  to  present  his  objections  to  the  record  at 
that  time;  that  is,  when  the  transcript  was  ''settled," 
(Chessman  v.  Superior  Court  (Nov.  1948),  Crim.  4950,  unre- 
ported,  )   But  appellant  v;as  not  produced,  and  the  prose- 
cutor, although  content  to  let  the  Supreme  Court  rely  on 
his  representations,  did  not  tell  the  trial  court  of  them, 
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at  any  time,  to  defend  against  this  disputed  transcript 
or  to  prove,  as  he  claimed,  that  it  v/as  prejudicially 
incomplete  and  inaccurate,  and  in  fact  no  transcript  at 
all;  that  it  prevented  appellant  from  establishing  that 
he  had  been  convicted  in  violation  of  fundamental  consti- 
tutitional  guarantees  protected  by  the  14th  Amendment  (by 
the  instructions  of  the  trial  court;  by  the  use  in  evidence 
of  a  coerced  "confession"  made  orally  only;  by  the  flagrant 
misconduct  of  the  prosecutor;  by  being  deprived  of  any 
opportunity  to  prepare  his  defense  or  to  be  represented 
by  counsel  of  his  ov/n  choice,  and  by  not  being  allov'ed  to 
subpoena  defense  vvitnesses);  and  that  the  prosecutor  and 
the  substitute  reporter,  a  person  allegedly  mentally  and 
morally  incompetent  because  of  his  chronic  addiction  to 
and  excessive  use  of  alcoholic  beverages,  had  prepared 
a  fraudulent  transcript  and  corruptly  secured  its  accept- 
ance by  the  State  courts. 

The  guides  for  decision  and  controlling  lav/  are  clear. 

Appellant  v;as  entitled  to  an  appeal  (In  re  Albori 

(1928),  95  Cal.App.  42,  46-49): 

"...  in  all  the  fullness  v.dth  v/hich  we  have  seen 
that  it  is  characterized,  [because  it  is  a  right] 
guaranteed  by  the  constitution  to  the  appellant.   It 
is  he  who  is  to  be  protected  by  the  appellate  tri- 
bunal," 

In  California  (In  re  Hoge  (1874),  48  Cal.  3,  6): 

"The  right  of  appeal  to  the  supreme  court  is 
guaranteed  by  the  constitution  to  the  prisoner, 
and  is  as  sacred  as  the  right  of  trial  by  jury, '' 
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And  C.Vuest  v.  IVuest  (1942),  $3  Cal.App.2d  339,  345): 

"The  right  of  appeal  is  as  sacred  and  inviolable 
as  the  right  to  a  trial,  and  v;hen  by  judicial  op- 
pression such  right  is  violated  or  vitiated,  the 
guaranteed  and  substantial  ri^-hts  of  a  party  have 
been  materially  affected  thereby,  •' 

t/hether  appellant  has  been  denied  due  process  of  law 
and  equal  protection  of  the  lav;  must  be  tested  by  all  of 
the  judicial  proceedings  in  the  California  courts,  in- 
cluding the  mesne  and  appellate  proceedings  (Cole  v. 
Arkansas  (194o),  333  U.S.  196;  Frank  v.  Man^-um  (1915), 
237  U.S.  309). 

When  the  California  Supreme  Court  decided  the  question 
of  the  validity  and  adequacy  of  the  uniquely  prepared  tran- 
script against  appellant,  while  denying  him  any  opportunity 
to  present  his  evidence  against  its  validity  and  adequacy, 
although  placing  the  burden  of  proof  squarely  upon  him,  it 
denied  appellant  due  process  in  its  most  primary  sense, 
(Saunders  v.  Shaw  (1917),  244  U.S.  317,  319.) 

The  equal  protection  of  the  laws  clause  of  the  Four- 

I  teenth  Amendment  precludes  California  from  keeping  appel- 

I 

I  lant  imprisoned  and  from  taking  his  life  for  the  reason 
'  it  has  persisted  in  depriving  him  of  the  type  of  appeal 
1;  afforded  all  others  convicted  of  a  capital  offense,  which 
i  is  an  appeal  from  a  true,  complete  and  certified  transcript 
i  of  the  entire  proceedings,   (Dowd  v.  United  States  (1951) , 
340  U.S.  206,  210.) 

The  action  of  the  California  Supreme  Court  in  depriving 
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appellant  of  his  right  to  appeal  from  an  accurate,  complete, 
correctly  certified  and  jurisdictionally  prepared  tran- 
script of  the  trial  record,  vdthout  adequate  opportunity 
to  defend  against  that  deprivation,  was  a  denial  of  due 
process.   (Shelley  v.  Kraemer  (1943),  334  U.S.  1,  16.) 

The  California  Supreme  Court  refused  to  order  the 
record  augmented  to  include  proceedings  had  at  the  trial  in 
which  inhered  federal  constitutional  questions  on  the 
ground  those  proceedings  could  not  lead  to  a  reversal  (p. 
466  of  35  Cal.2d).   But  that  court  could  not  properly 
avoid  review  by  the  federal  courts  of  its  disposition  of 
a  constitutional  claim  by  casting  it  in  the  form  of  an 
unreviev:able  finding  of  fact,   (Williams  v.  North  Carolina 
(1945),  325  U.S.  226,  236;  Reece  V.  Georgia  (1955),  100 
L.Ed. (Adv. Ops.)  109,  112.) 

It  is  not  simply  a  question  of  State  procedure  v\fhen 
a  State  court  of  last  resort  closes  the  door,  as  here,  to 
any  consideration  of  a  claim  of  denial  of  a  federal  right, 
(Young  V.  Ragen  (1949),  337  U.S.  235,  23S. ) 

To  conform  to  due  process  of  law,  appellant  was  en- 
titled to  have  the  validity  of  his  convictions  appraised 
on  consideration  of  the  case  as  it  was  presented  to  and 
determined  by  the  trial  court.   (Cole  v.  Arkansas ,  supra, 
333  U.S.  196,  202.)   By  using  the  disputed  reporter's 
transcript  as  a  basis  for  hearing  the  appeal,  the  Cali- 
fornia Supreme  Court  did  not  and  could  not  appraise  appel- 
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lant's  convictions  "on  consideration  of  the  case  as  it 
was  tried  and  as  the  issues  v/ere  determined  in  the  trial 
court,"  and  this  bein^j  so,  appellant  "has  been  denied 
safeguards  guaranteed  by  due  process  of  lav/ — safeguards 
essential  to  liberty  in  a  government  dedicated  to  justice 
under  the  law"  (id.,  p.  202), 

The  right  of  a  citizen  to  due  process  of  law  must 
rest  upon  a  basis  more  substantial  than  favor  or  discretion, 
(Roller  V.  Holly  (1900),  176  U,S.  398,  409.) 

Yet  in  People  v.  Chessman,  supra,  35  Cal.2d  455  [2l8 
P. 2d  769,  19  ALR2d  1084],  the  California  Supreme  Court 
treated  all  of  appellant's  rights,  including  those  consti- 
tutional rights  he  asserted,  as  matters  exclusively  within 
the  exercise  of  its  discretion  to  grant  or  v/ithhold  (see 
p,  460  of  35  Cal.2d). 

The  failure  to  guard  and  enforce  constitutional  rights 
is  not  answered  by  a  substitution  of  the  rationale  that 
where  "The  record  appears  to  contain  ample  evidence  to 
support  the  verdict"  (p,  463  of  35  Cal.2d),  "it  is  adequate 
to  permit  us  to  ascertain  v/hether  there  has  been  a  fair 
trial  and  v/hetner  there  has  been  a  miscarriage  of  justice" 
(p.  462  of  35  Cal.2d). 

Wot  only  is  the  guarantee  of  equal  protection  of  the 
lav;s  a  pledge  of  the  protection  of  equal  laws  (Yick  Wo.  v. 
Hopkins  (1886),  II8  U,S,  356,  369;  Skinner  v.  Oklahoma 
(1942),  316  U.S.  535),  but  it  is  a  like  pledge  of  the 
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equal  protection  of  equal  laws  (Cochran  v.  Kansas  (1942) , 
316  U.S.  255). 

Equal  protection  of  the  laws  is  sometliing  more  than 
an  abstract  right.   It  is  a  coranand  which  the  State  must 
respect,  the  benefits  of  v/hich  appellant  has  a  right  to 
demand.   (Hill  v.  Texas  (1942),  316  U.S.  400,  406.) 

Inasmuch  as  California  has  provided  appellate  reviev; 
in  cases  such  as  this,  constitutional  safeguards  attached 
at  all  stages  of  the  appellate  proceedings  and  their  vio- 
lation compels  the  relief  here  sought, 

II.   APPELLANT  WAS  DENIED  THAT  TYPE  OF  HEARING 
O.-CDERED  AND  CONTEIiPLATED  BY  THE  SUPREi^iE 
CUURT  OF  THE  UNITED  STATES  IN  ITS  MANDATE 
(350  U.S.  3)  BECAUSE: 

A.   THE  DISTRICT  COURT  REFUSED  TO  PERI'JT 

THE  Taking  of  depositions  of  ^iaterial 

\/ITNESSES  OR  TO  ORDER  THEIR  PRODUCTION. 

Both  the  District  Court  and  opposing  counsel  found 
opportunity  to  refer  to  appellant's  attempts  to  secure  and 
introduce  evidence  as  "fishing  expeditions"  or  ''explora- 
tions" or  "discovery  proceedings," 

Yet  it  is  recognized  that  depositions  may  be  used 
either  to  produce  leads  as  to  v;here  evidence  may  be  found 
or  to  produce  evidence  for  use  at  the  trial  ( Engl  v.  Aetna 
Life  Ins,  Co.  (2  Cir. ,  1943),  139  F.2d  469). 

On  November  30,  1955,  the  District  Court  assured  counse] 
for  appellant  that  all  process  for  the  production  of  v/it- 
nesses  would  be  afforded  (PTR.  20);  and  v/ith  or  without 
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specific  statutorv"  authority,  the  Court  indicated  that  it 
vs'ould  make  an  effort  to  see  that  evidence  it  considered 
material  './ould  be  produced.  For  example,  on  December  8, 
1955}  the  Court  su.it^ested  that  the  shorthand  notes  be  secure 
vdthout  the  necessity  of  a  subpoena  being  issued  (PTR,  60-6.': 

Yet  a  perusal  of  the  record  shows  that  the  only  vdtness 
the  Court  desired  to  hear  v/as  Judge  Neely  (v;ho,  on  learning 
he  was  to  be  called,  suddenly  remembered  nothing),  and  it 
v;as  he  and  he  only  whose  production  the  Court  offered  to 
attempt  to  secure,   With  reference  to  all  of  the  other 
Vvitnesses  whom  appellant  sou._;ht  to  produce  to  prove  the 
allegations  of  his  petition,  the  Court  exhibited  a  total 
disinterest  and  refused  to  act,  either  by  arranging  for 
their  production  or  by  the  taking  of  their  depositions. 

The  vdtnesscs  whose  testimony  appellant  sought  to  get 
before  the  Court  and  the  nature  of  the  testimony  v/ill  be 
found  at  R.  151-153,  I6O-I66,  16?;  see  PTR.  22?  et  seq. , 
243-249. 

As  noted,  every  attempt  by  appellant  in  advance  of  and 
during  the  hearings  to  secure  subpoenas  for  the  production 
of,  or  to  take  the  depositions  of,  his  witnesses  was  denied 
by  the  Court  (R.  157;  HR.  552,  913-914;  see  PTR.  243-249). 

And  although,  as  shown  above,  the  Court  expressed  a 
willingness  to  assist  appellant  in  securing  v/itnesses  with 
or  vdthout  statutory  authority,  it  first  subsequently  de- 
clined to  require  the  attendance  of  appellant's  witnesses 
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residing  in  Los  Anj^eles  on  the  ground  it  had  no  power  to  do 
so,  and  then  it  next  refused  to  use  its  unquestioned  power 
to  permit  the  taking  of  depositions  of  those  witnesses. 

If  the  District  Court  was  right  in  the  manner  in  v;hich 
it  kept  appellant  from  proving  his  case,  then  the  Supreme 
Court  wittingly  or  unv.dttingly  ordered  a  hearing  that  was 
meaningless.   It  necessarily  said,  "We  are  giving  you  a 
hearing  in  San  Francisco,  but  of  course  you  vron't  be  able 
to  compel  the  attendance  of  \,'itne£ses  who  live  in  Los 
Angeles  or  take  their  depositions.   On  the  other  hand, 
the  State  will  be  free  to  produce  anyone  it  wants." 

B.   THE  DISTRICT  COURT  DEPRIVED  APPELLANT  OF  A 
FULL  AMD  FAIR  RESOLUTION  OF  THE  ISSUES  BY 
ITS  RULIIJGS  TOO  NARROWLY  AND  PREJUDICIALLY 
RESTRICTING,  OR  EXCLUDING  ALTOGETHER,  MATERIAL, 
COMPETENT  AND  RELEVANT  EVIDENTIAL  PROOF. 

The  fundamental  question  of  v.-hether  Mr.  Perry's  notes 
,  can  or  cannot  be  deciphered  with  any  reasonable  degree  of 
I  accuracy,  or  at  all,  still  has  not  been  resolved.   The 
i  District  Court  refused  to  permit  it  to  be.   Nor  did  the 
}  District  Court  permit  the  accuracy  of  the  transcript  as 
I  prepared  by  Mr.  Eraser  to  be  tested. 

During  the  course  of  the  hearings,  the  following 

occurred: 

"THE  COURT:.   So  that  there  won't  be  any  mis- 
apprehension about  it,  I  am  not  going  to  engage  in 
a  test  of  this  proceeding  of  the  accuracy  of  the 
record, 
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"I>iR.  JAVIS:   Or  the  ability  of  i-ir.  Eraser  to 
read  it? 

"THE  COURT:   No,  nor  the  ability  of  the  man 
to  do  it."   (HR.  245.) 

And  then,  almost  immediately  follovang: 

"THE  COURT:   Of  course  I  don't  know  v;hat  he 
put  dovm  in  the  transcription  [referring  to  Mr, 
Fraser], 

"MR.  DAVIS:   That's  why  I  am  trying  to  find 
out, 

"THE  COURT:   I  don't  think  the  Supreme  Court 
of  the  United  States  intended  me  to  spend  in  this 
court  days  or  weeks  of  time  in  determining  the 
accuracy  of  this  transcript.   Whether  they  did  or 
not,  I  am  not  going  to  do  it, 

"MR,  DAVIS:   V/ell,  could  we  have  perhaps  ten 
minutes  on  that? 

"THE  COURT:   That  is  not  an  issue  in  this 
case.   This  man  [Fraser]  could  have  been  the  most 
incompetent  reporter  in  the  world  and  he  could 
have  made  a  mess  of  the  transcript  in  typing  it, 
and  that  does  not  raise  any  federal  question.   The 
State  of  California  and  the  parties  to  that  liti- 
gation could  determine  that,"   (Hr,  249 » ) 

And  then: 

"THE  COURT:   That  is  right,  I  am  not  going  to 
test  his  [Eraser's]  ability  in  this  proceeding  or 
whether  or  not  his  statement  that  he  transcribed 
this  —  made  this  transcript  correctly  is  correct 
or  not.   That  would  involve  a  technical  adventure 
in  the  field  of  shorthand  reporting  v:hich  this 
Court  is  not  equipped  to  do,  nor  which  it  should 
do  in  connection  with  a  habeas  corpus  proceeding, 

"If  there  is  any  failure  of  due  process,  as 
the  Supreme  Court  has  said,  involved  in  this,  that 
is  another  question.   But  the  mere  accuracy  of  it  -- 
it  could  be  —  it  could  be  75  percent  wrong,  and  it 
vrouldn't  raise  any  federal  question,''   (HR,  250,) 

V/ith  these  rulings  and  comments,  appellant's  case 
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literally  went  out  the  v.'indov;  virtually  before  the  hearings 
got  underv;ay.   (See  also  HH,  177.) 

Stanley  Fraser  was  obliged  to  admit  that  he  could  not 
read  the  shorthand  notes  from  the  stand  (HR,  281  et  seq. ), 

Paul  Burdick,  the  State's  \iell   paid  "expert''  and 
adjTiitted  "v/arm  friend"  of  those  charged  with  the  fraud 
(HR.  707-711)  ,  v.'as  forced  to  make  the  same  admission  and 
concede  the  notes  v;ere  "shattered"  (HR.  724-725)  after 
having  painted  such  a  glowing  v;ord  picture  of  hov/  he  had 
"checked''  the  transcript  as  prepared  by  Fraser  against 
Mr.  Perry's  notes  and  found  it  to  be  such  a  marvelous  job 
of  transcribing  (HR.  69^-705). 

But  it  is  not  the  self-serving  vrords  of  the  principals 
that  should  control;  it  is  v^hether  or  not  the  Perry  notes 
actually  can  be  deciphered.   In  his  petition  for  the  v/rit, 
appellant  alleged  they  could  not  be.   He  still  makes  that 
claim.   If  the  allegations  of  fraud  are  true,  it  \rould  be 
naive  of  anyone  to  assume  that  those  charged  v/ith  the  fraud 
would  get  on  the  stand  and  admit  it.   Yet,  if  appellant 
had  been  permitted  to  establish  by  Fraser  that  he  in  fact 
could  not  read  the  notes,  then  the  proof  of  the  fraud 
could  hardly  be  more  convincingly  demonstrated. 

Appellant  attempted  to  establish  that  the  prosecutor 
knovringly  made  sworn  misrepresentations  to  the  California 
Supreme  Court  to  the  effect  that  appellant  would  be  pro- 
duced when  the  transcript  v.^as  settled,  and  the  District 
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Court  declared  bluntly: 

"It  doesn't  make  any  difference  vrfiether  that 
transcript  v/as  delivered  to  him  [appellant]  on  the 
street,  in  his  apartment  or  in  jail  if  he  ^ot  the 
transcript,   I  don't  see  anything  material  about 
the  represeritation  as  to  where  it  was  delivered  to 
him,  at  least  for  the  purpose  of  this  proceeding  .  .  ." 
(HR.  510.) 

And  just  prior  to  that,  the  District  Court  had  said 
emphatically  that  "If  there  was  a  misstatement  made  as  to 
the  place  of  delivery  of  the  transcript,  I  personally 
would  determine  that  that  is  utterly  immaterial," 

But  it  was  highly  material.   On  it  turned  the  question 
of  whether  appellant  v.-as  wrongfully  and  fraudulently  fore- 
closed from  establishing  the  gross  inadequacy  of  the  Fraser 
transcript  in  the  courts  of  California  (see  Point  I-A  and 
B,  supra) , 

The  testimony  of  appellant  at  the  hearing,  which  stands 
uncontradicted  in  the  record,  shov;s  that  the  transcript 
V7as  incomplete  and  inaccurate  v/ith  refex^ence,  among  others, 
to  the  following  matters,  all  of  v/hich  raise  issues  of 
appellant's  rights  under  the  Federal  Constitution,  and 
all  of  which  should  have  been  determined  by  the  State 
courts  upon  an  accurate  record:   Testimony  and  evidence 
pertaining  to  the  alleged  coercion  of  appellant's  "confes- 
sion"; the  testimony  of  Colin  Forbes  (v/ith  whom,  signifi- 
cantly, ilr.  Fraser  found  it  necessary  to  confer  in  attempt- 
ing to  prepare  the  transcript) ;  and  testimony  and  state- 
ments in  court  by  defendant  and  others,  including  the 
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judge  and  prosecutor,  relating  to  the  desire  and  attempt 

by  appellant  to  secure  counsel  of  his  ov/n  choice.   Yet, 

though  all  of  these  matters  were  at  issue,  the  District 

Court  limited  the  evidence  --  and  its  consideration  —  to 

the  sole  question  of  the  disputed  instruction  alleged  to 

have  been  given  by  Judge  Fricke  at  a  time  when  the  jury 

returned  vdth  questions  for  him. 

The  District  Court  said  (HR.  513): 

"But  it  is  of  sufficient  seriousness  and  bears 
vitally  on  v/hat,  in  my  opinion,  is  the  only  real 
question  in  the  case,  and  that  is  whether  or  not 
there  were  some  instructions  that  were  given  and 
statements  made  by  the  presiding  judge  that  are  not 
included  in  the  transcript," 

The  petition  alleged  that  Fraser  was  incompetent, 
had  a  long  record  of  arrests  for  being  drunk,  and  was 
addicted  to  the  excessive  use  of  alcohol  (R,  11-12),   And 
when  questioned  by  counsel  for  appellant,  Judge  Fricke 
stated  flatly:   "I  wouldn't  have  hesitated  for  a  moment 
in  revoking  any  proceedings  that  had  been  had  up  to  that 
time  if  I  had  found  out  about  it  afterwards,"  referring  to 

I  Fraser's  alleged  incompetency  as  a  result  of  his  chronic 

i 

i  addiction  to  alcoholic  beverages  (HR,  ^90) ,  and:  "If  I  had 
t  even  heard  the  rumor,  I  would  certainly  have  gone  and  made 

i 

an  investigation  to   ascertain  v/hether  there  v/as  any  founda- 

;     tion  for   it   or   justification  for  it," 

i 

"      Yet  both  before  and  during  the  hearings  appellant  re- 

!  peatedly  sought  to  produce  the  arrest  reports  of  the  FBI 

I  30. 


and  CII,  as  well  as  the  files  of  tne  Los  Angeles  Police 

Department,  to  prove  these  allegations,  and  the  District 

Court  refused  to  require  or  permit  their  production  and 

ruled  them  "inadmissible"  (HR,  911,  line  24,  to  912,  line 

10;  R,  147,  item  5;  R.  152,  item  20;  see  R.  l62,  item  4). 

Appellant  v/as  also  foreclosed  from  proving  by  hospital 

records  that  Fraser's  excessive  and  chronic  addiction  to 

alcohol  led  to  delirium  tremens,  hallucinations,  attempted 

suicide  and  lengthy  hospitalization  (see  R.  153,  item  21; 

R.  162,  item  5;  R.  147,  item  6;  R.  150). 

Nevertheless,  by  keeping  this  evidence  out  of  court, 

the  District  Court  found  (R,  212) : 

"5»   It  is  not  true  that  Fraser  v/as  incompe- 
tent to  transcribe  Perry's  notes  because  of  drunken- 
ness or  for  any  other  reason.   On  the  contrary, 
Fraser  v/as  exceptionally  and  specially  competent," 

Clearly,  appellant  lost  his  case  solely  because  he 

was  prevented  from  proving  his  charges. 

C.   THE  DISTRICT  COURT  REFUSED  TO  ALLOW  APPELLANT 
ADEQUATE  TIME  AND  OPPORTUNITY  TO  PREPARE  FOR 
THE  HEARINGS  BEFORE  SUCH  DEPRIVATION  AIIOUNTED 
TO  A  DENIAL  OF  DUE  PROCESS  OF  LAW. 

In  its  opinion  and  decision,  the  District  Court  stated 

(R.  206): 

"It  is  appropriate  here  to  record  the  many 
collateral  proceedings  and  matters  initiated  by 
petitioner  from  December  S,  1955,  to  and  through 
the  hearings  themselves.   Not  because  of  any 
materiality  to  the  resolution  of  the  factual  issue 
'v/hich  the  Court  has  determined,  but  to  demonstrate 
the  provisions  made  to  afford  petitioner  a  full  and 
adequate  hearing  of  the  factual  issues,   A  complete 
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list  of  the  various  applications  and  motions  made 
by  or  on  behalf  of  the  petitioner,  and  the  Court's 
rulings  thereon,  follows  as  Appendix  A," 

However,  an  impartial  and  independent  examination  of 
said  applications  and  motions,  v/ith  their  supporting  affi- 
davits, and  the  District  Court's  I'ulings  thereon,  reveals 
plainly  that  appellant  was  denied  adequate  time  and  oppor- 
tunity to  prepare  and  effect  ively  present  his  case  in  courL 
The  treatment  of  appellant  by  those  holding  him  at  San 
Quentin,  and  the  conditions  that  prevailed  at  the  prison 
are  set  out  fully  in  those  affidavits  filed  by  or  on  behalf 
of  appellant  in  the  District  Court  (see  R.  60-79,  B6-97, 
89-98,  109-117;  PTR.  of  November  30,  December  8,  l6,  21 
and  22,  1955). 

Importantly,  not  one  counter-affidavit  was  ever  filed. 
It  took  repeated  and  exahustive  effort  and  almost  three  v/eek; 
from  December  8,  1955,  to  van  and  induce  respondent  to  grant 
a  reasonable  opportunity  for  appellant,  his  male  counsel 
and  his  male  \>?itnesses  and  investigator  to  confer,   Lass 
Asher  was  never  allowed  to  see  appellant  except  in  the  con- 

',    demned  man's  visiting  "cage,"  vdth  a  guard  seated  nearby 

;  and  v.dth  a  mesh  screen  separating  her  and  appellant  except 

;  for  a  small  aperture  that  v.'as  opened, 

\  During  this  time  the  undisputed  affidavits  shovr   that 

appellant,  his  counsel  and  investigator  vrere  subjected  to 
constant  harassment  and  provocation.   All  of  appellant's 
legal  papers  were  thoroughly  searched  daily,  often  more 
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than  OfiCe.   Appellant  was  even  once  tried  by  an  institu- 
tional disciplinary  court  for  declininj  to  submit  "v/illingl^'-' 
to  a  "skin  shake"  and  a  search  of  his  papers  in  deliberate 
violation  of  the  District  Court's  explicit  order  that  such 
searches  would  not  be  made  v;hen  appellant  v;as  going  to  or 
coming  from  a  conference  with  counsel.   Under  such  condi- 
tions, it  was  impossible  to  prepare. 

The  record  of  the  proceedings  prior  to  the  hearings 
in  this  matter  establishes  v/ithout  contradiction  that  the 
appellant  was  not,  as  a  matter  of  fact  and  law,  given  the 
time  and  opportunity  to  prepare  as  coiiUnanded  by  due  process. 
The  provisions  of  the  Sixth  Amendment  to  the  Constitution 
of  the  United  States  apply,  but  even  apart  from  the  guaran- 
tee there  provided  for,  txie  J7ifth  Amendment  also  applies 
v/ith  full  force  and  effect  to  the  appellant,  guaranteeing 
to  him  procedural  due  process.   And  an  integral  part  of 
such  due  process  is  effective  representation  by  counsel, 
;,  which  includes  an  opportunity  for  preparation  (Powell  v. 
i  Alabama  (1932),  2^7  U.S,  45;  Shapiro  v.  United  States 
;(Ct.  CI.,  1947),  69  ?.Supp.  205,  207).   Moreover,  the  right 
I  is  so  vital  that  the  party  deprived  of  it  need  not  prove 
with  exactitude  that  he  was  prejudiced  thereby  (United 
States  V.  Venuto  (3  Cir, ,  1950),  1^2  F,2d  519,  522;  Glasser 
V.  United  States  (1942),  315  U.S.  60). 

The  record  also  shows,  both  by  way  of  affidavits 
which  are  a  part  thereof  and  by  v;ay  of  statements  of  counsel 
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made  in  open  court,  that  conversations  between  appellant 
and  counsel  were  overheard  by  agents  of  the  respondent  and 
that  lej^al  documents  were  examined  by  them.   This  operated 
to  deprive  appellant  of  the  effective  aid  of  counsel  and, 
as  a  result,  of  due  process  of  law  (Coplon  v.  United  States 
iApp. D.C.,  1951),  191  F.2d  749). 

As  to  the  District  Court's  offer  to  transfer  appellant 
to  Alcatraz,  the  affidavits  of  Kr,  Davis,  uncontradicted, 
show  that  appellant  simply  v/ould  have  i:one  to  solitary 
confinement  and  an  even  vrorse  situation  (R.  134-133), 

Appellant  waited  7  l/2  years  for  this  hearing,  and  vriien 
he  finally  t;ot  it,  the  State  and  the  Court  suddenly  got  in 
a  headlong  rush  to  get  the  matter  disposed  of.   Yet  the 
State  v;as  never  before  in  a  hurry  to  have  the  charges  tried. 
In  fact,  it  bitterly  resisted  a  hearing  by  every  means  at 
its  command.   These  v;ere  serious,  complex  cl:arges  and  nev; 
counsel  had  only  taken  the  case  in  late  October,   Witnesses 
had  scattered.   They  had  to  be  located,  if  possible.   There 
v/ere  literally  thousands  of  pages  of  record  and  prior  liti- 
gation to  study.   There  were  many  files  to  be  examined 
carefully.   Yet  many  of  these  files,  although  public  records. 
;  were  kept  closed  to  tliose  v/orking  for  appellant  by  one  ruse 
I  or  another.   Appellant  asked  the  Court  to  produce  the  files 
,  in  advance  of  the  hearing;  the  Court  did  not  do  so.   Some 

were  never  produced.   The  reiaainder  appellant  never  saw 
i  until  the  hearings  actually  started. 
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The  District  Court  ordered  the  production  of  the 
shorthand  notes  and  they  arrived  three  days  late.   Then 
they  were  available  only  when  the  Clerk's  office  v;as  open. 
Appellant's  expert,  whom  he  v/as  never  able  to  call,  had 
only  a  fe'.;  days  to  examine  them.   Yet  the  State  delayed 
delivery  of  them  v/hile  making  photostatic  copies,  and  it 
was  able  to  give  its  well-paid  "expert"  unlimited  time 
under  the  most  favorable  conditions  to  examine  them. 

This  sort  of  hearin,^  is  not  the  kind  that  meets  the 
standards  of  due  process  (Adams  v.  U.S.  ex  rel.  McCann 
(1942),  317  U.S.  269,  279). 

III.   THE  DISTRICT  COURT  PREJUDICIALLY  ABUSED  ITS 
DISCRETION,   OVER  APPELLANT'S  OBJECTIONS,  IN 
PERI'aiTINu  J.  i-ilLLER  LEAVY  TO  APPEAR  AS  ONE 
OF  Tri^  COUNSEL  FOR  RESPONDENT. 

Los  Angeles  County  deputy  district  attorney  J.  riiller 
Leavy  prosecuted  appellant  at  the  trial.   His  "overzeal- 
ousness"  and  improper  conduct,  recognized  by  the  California 
Supreme  Court  (39  Cal.2d  l66,  177,  nn.  2  and  3),  helped 
to  convince  a  jury  it  should  tv/ice  doom  appellant.   After 
that,  at  tiie  trial  court's  suggestion,  Leavy  found  a  court 
reportar  to  attempt  to  prepare  a  transcript  of  the  trial  pro- 
ceedings from  the  dead  reporter's  shorthand  notes.   This 
reporter  was  his  uncle-in-lav/,  Stanley  Eraser,  a  fact  kept 
from  the  trial  judge  and  appellant, 

Leavy  in  effect  supervised  and  directed  preparation 
of  that  transcript  in  appellant's  absence  (See  Point  I-A, 
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supra).  To  be  sure  nothing  interfered  v/ith  the  progress 
of  this  endeavor,  when  appellant  sought  a  writ  of  prohi- 
bition against  completion  of  the  transcript  from  the 
California  Supreme  Court,  Leavy  swore  to  that  court  that 
appellant  would  be  produced  in  court  when  the  record  v/as 
settled,  although  appellant  never  was  produced. 

On  completion  of  the  transcript,  Leavy  v/as  comraended 
by  the  trial  jud^e  for  his  worthy  efforts.   He  was  also 
charged  by  appellant  with  fraud.   After  years  of  liti^^ation, 
a  hearing  on  appellant's  charges  finally  was  ordered  by 
the  Supreme  Court  of  the  United  States. 

Althougli  J.  Miller  Leavy  v/as  to  be  a  material  v/itness 

at  this  hearing  and  had  a  vital  personal  interest  in  its 

outcome  (his  job,  future  and  reputation  were  at  stake), 

the  District  Court  permitted  him  to  appear  as  one  of  the 

counsel  for  respondent  over  the  strenuous  objections  of 

appellant  (HR.  3-9).   The  District  Court  observed  at  that 

time  (HR.  7) : 

"The  petitioner  could  well  exclude  all  the 
officers  of  the  government,  law  officers  of  the 
government,  from  acting  as  counsel  in  the  cause 
by  merely  charging  them  with  some  conduct  in  the 
case,  " 

What  appellant  could  do  and  what  he  actually  was 

attempting  to  do  were  tvro  entirely  different  things.   This 

appeal  is  not  concerned  v/ith  academic  generalities  or 

abstractions.   The  State  Attorney  General's  office  had 

literally  dozens  of  lav/yers  it  could  assign,  and  appellant 
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certainly  could  not  and  would  not  object,  as  he  did  not 
o'oject  to  Mr,  Liennett  and  Iir.  Smith,  who  appeared  at  the 
hearin^iS  on  behalf  of  respondent. 

Mr.  Leavy  actively — and  at  times  theatrically — par- 
ticipated as  counsel  for  the  respondent  as  well  as  appear- 
ing as  a  v.'itness  in  the  proceedings.   This  former  role 
prevented  him  from  being  excluded  vmen   other  vri.tnesses 
vath  whom  he  was  charged  with  fraudulent  conduct  testified; 
it  permitted  him  to  hear  the  testimony,  to  dash  to  the 
witness  stand,  demand  documents  and  interject  comment, 

Not  only  that,  but  Leavy  questioned  trial  juror  Nana 
L.  Bull  when  she  testified  for  the  State,   Kis  appearance 
apparently  v/as  so  reassuring  that  Mrs,  Bull  testified 
positively  that  the  jury  had  found  appellant--v/hom  she 
v/ent  to  great  lengths  to  make  everyone  understand  she 
considered  an  unspeakable  person — guilty  on  all  counts 
(HR,  SOS),  v/hen  as  a  matter  of  fact  shown  by  the  evidence, 
appellant  had  been  acquitted  on  one  count! 

The  Canons  of  Professional  Ethics,  Canon  19,  provide 
I  that  excepting  v/hen  essential  to  the  ends  of  justice,  a 
lawyer  should  avoid  testifying  on  behalf  of  his  client; 
and  although  generally  the  rule  is  that  the  propriety  of 
allowing  an  attorney,  including  a  prosecuting  attorney, 
I  to  testify,  is  largely  within  the  trial  court's  discretion 
I  (70  C.J.  1S3,  i>  247;  id.,  p.  175,  i^  233),  here,  under 
ij  the  peculiar  facts  of  the  case,  permitting  Mr,  Leavy  to 
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serve  as  counsel,  v;ith  full  and  prior  knov/ledge  that  he 

would  be  a  material  witness,  v;as  a  prejudicial  abuse  of 

the  District  Court's  discretion. 

As  said  by  the  District  Court  in  Nebraska  (Frasier 

V.  Twentieth-Century  Fox  Film  Corp.  (1954),  119  F.Supp. 

495,  496): 

"The  submission  by  counsel  of  themselves  as 
witnesses  upon  important  questions  of  fact  in  their 
cases  is  censurable  and  ought  sternly  to  be  dis- 
couraged, " 

IV.   THE  DISTRICT  COURT  ERHED,  TO  APPELLANT'S 

PREJUDICE,  li-  DENYING  APPELLANT'S  MOTION  TO 
hUiKE   THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA 
A  RESPONDENT  IN  THESE  PROCEEDINGS, 

In  its  opinion,  the  District  Court  lists  the  persons 
it  states  were  called  by  and  on  behalf  of  appellant.   Among 
those  listed  are  Los  Angeles  County  deputy  district  attorney 
J.  Killer  Leavy,  the  prosecutor  of  appellant,  Stanley  Fraser 
the  substitute  reporter,  and  Charles  W,  Fricke,  the  Los 
Angeles  County  Superior  Court  Judge  before  wh'^m  appellant 
was  tried  (R,  205). 

In  advance  of  the  hearings,  on  January  7,  1956, 

appellant  filed  his  "Liotion  for  Permission  to  Make  the 

People  of  the  State  of  California  a  Respondent"  (R.  127). 

The  grounds  of  the  motion  as  stated  therein  were: 

"1.   The  People  of  the  State  of  California 
are  in  fact  and  in^ law  the  real  party  in  interest, 

"2,   It  is  the  People  of  the  State  of  Cali- 
fornia's officers,  agents  and  judicial  officers  who 
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are  charged  vath  fraud,  and  unless  the  People  are 
made  a  respondent,  answerable  directly  to  the  Court, 
petitioner,  thi^ough  a  technicality,  v.dll  be  fore- 
closed frora  calling  and  questioning  these  officers, 
agents  and  judicial  officers  as  adverse  parties, 
rather  than  as  ;Tierely  hostile  v;itnesses,  and  thus 
petitioner  v/ill  be  kept  from  impeaching  and  not  being 
bound  by  their  testimony,  as  permitted  by  Rule  43(b) 
of  the  Federal  Rules  of  Civil  Procedure, 

"3«   Unless  petitioner  is  released  from  this 
technicality  and  is  permitted  to  call  and  question 
these  adverse  parties  in  fact  as  adverse  parties 
he  will  be  greatly  handicapped,  if  not  virtually 
precluded,  in  and  from  proving  his  charges.'' 

The  District  Court,  on  hearing  the  motion,  declined 
to  make  the  People  a  respondent  but  v;ithheld  final  decision 
(PTR.  220-224) .   The  motion  was  renewed  during  the  hearings 
and  rejected  (R.  215,  item  9(a)),   The  District  Court  adopte 
the  position  that  it  Mas   free  to  decide,  at  its  pleasure, 
how  much  or  hov;  little  latitude  v/ould  be  allov/ed  in  the  exam 
ination  of  the  three  named  v.-itnesses--Leavy ,  Fraser  and 
Judge  Fricke--as  v;ell  as  free  to  exercise  its  ovm  discre- 
tion, rather  than  bein,,  bound  by  Rule  43(b),  FRCP,  in 
determining  the  binding  effect  of  tiieir  testimony  upon 
appellant  (see  PTR.  191-193;  nS..    173-176). 

Squarely  presented,  as  a  result,  is  the  question: 

Does  Rule  43(b),  FRCP,  apply  to  habeas  corpus  pro- 
ceedings?  (And,  if  not,  is  a  petitioner  in  habeas  corpus 
left  wholly  unprotected  from  the  dilemma  that  confronted 
appellant?) 

If  appellant,  through  t.ie  denial  of  the  motion,  was 
and  is  bound  by  the  testimony  of  the  above  three  adverse 
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witnesses  as  a  laatter  of  law,  then  the  District  Court 
seriously  erred  in  denying  the  timely  made  motion.   If, 
conversely,  appellant  was  not  bound  by  their  testimony, 
then  he  v/as  denied  the  ri^^ht,  as  appears  from  the  record 
herein,  to  question  them  as  adverse  parties  and  impeach 
them, 

V.   THE  JISTRICT  COURT  COIHwITTED  REVERSIBLE  ERROR 
IN  RULIN;.  THAT,  ON  JURISDICTIONAL  GROUNDS,  IT 
COULD  NOT  AND  WOULD  NOT  DECLARE  APPELLANT'S 
RIGHTS  UNDER  2g  USC  ^;y  2201  AND  2202. 

Under  the  provisions  of  23  USC  ^^  2201  and  2202, 
appellant  filed  an  application  for  declaration  of  rights 
(R.  168)  ,  v;ith  supporting  affidavits  and  exliibits  (R.  170, 
174,  198,  199).   The  purpose  of  the  application  was  to 
secure  a  favorable  rulint,  on  appellant's  right  to  reclaim 
his  valuable  literary  property--the  manuscript  of  an  unpub- 
lished novel  titled  The  Kid  V/as  a  Killer,  authored  by 
appellant--which  had  been  seized  by  respondent  and  held 
f    against  the  will  and  over  the  pz'otest  of  appellant,  and 
the  release  of  which  ;-rould  have  enabled  appellant,  at  the 
time  compelled  to  proceed  as  a  poor  person,  to  produce  his 
own  expert  v/itness,  as  well  as  other  witnesses,  and  to 
bear  the  cost  of  litigation  and  pay  for  the  photostating 
of  the  shorthand  notes. 

A  second  purpose  of  tlie  application  v/as  to  secure  a 
judicial  declaration  that  the  agreement  entered  into 
between  appellant  and  George  T.  Davis,  one  of  his  counsel, 
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was  a  valid  one  which  respondent  must  permit  appellant  to 
honor.   Therein  appellant,  an  established  author,  agreed 
to  do  a  biography  of  the  life  and  career  of  Mr,  Davis  in 
return  for  the  major  portion  of  the  latter' s  fee,  but 
respondent  had  arbitrarily  refused  to  allow  appellant  to 
do  this  writing,  although  appellant  had  no  other  means 
of  securing  the  services  of  Mr,  Davis,  counsel  in  whom 
he  had  full  trust  and  faith. 

The  Court  summarily  denied  the  application  from  the 
bench  (1)  on  the  primary  ground  that  it  had  no  "jurisdic- 
tion" to  declare  appellant's  rights  in  a  habeas  corpus 
proceeding,  and  (2)  on  the  second  ground  that  it  could  not 
interfere  mth  the  "security  regulations''  at  the  prison 
(HR,  915-916). 

The  District  Court  was  clearly  v/rong  in  holding  that 
it  v/as  v/ithout  jurisdiction  to  declare  appellant's  rights. 
The  language  of  23  USC  ji  2201  expressly  empov/ers  ''any 
court  of  the  United  States  ,  .  ,  in  a  case  of  actual  contro- 
versy \-d.thin  its  jurisdiction  ,  ,  ,  [to]  declare  the  rights 
and  other  legal  relations  of  any  interested  party  seeking 
such  declaration,  v;hether  or  not  further  relief  is  or  could 
be  sought  ,  .  ,"  The  section  makes  no  exception  of  habeas 

corpus  proceedings.   Neither  does  Rule  57,  FRCP,  nor  any 

5 
case  appellant  has  been  able  to  find.   Quite  the  contrary. 


-^See  Moore,  Commentary. on  the  U.S,  Judicial  Code 

( continued) 


Appellant  is  av;are  both  of  the  policy  of  the  federal 
courts  to  avoid  deciding  constitutional  questions  if  possible 
and  the  sound  reasons  underlying  that  policy,   Jut  the  policj 
wisely  and  swiftly  gives  way  when  to  avoid  deciding  such 
questions  would  be  to  evade  them  and  vrauld  operate  to  strip 
the  litigant  of  hard-won  constitutional  safeguards,   (See 
Eice  V,  Sioux  City  Cemetery  (1955),  349  U.S.  70,  75.)   Such 
is  the  case  here,  and  the  public  importance  of  the  resolu- 
tion of  the  issues  tendered  by  the  application  for  declara- 
tory relief  could  scarcely  be  more  manifest. 

Squarely  involved  are  these  freedom  of  speech,  due 
process  and  equal  protection  questions:   Kay  a  State, 

'   through  one  of  its  agencies,  by  administrative  fiat, 
arbitrarily  seize  and  deprive  a  citizen  of  his  property? 
Similarly,  may  a  State  forcibly  deny  to  any  citizen  the 
right  to  speak  freely  and  to  publish  his  sentiments  on 

!  any  subject,  when  that  citizen  remains  responsible  for 

I, 

(Matthew  iSender  &  Co.,  1949),  p.  59,  including  footnotes 
59-62  ["The  declaratory  judgment  proceaure  operates  like 
!  an  'expanded  bill  quia  timet,  meant  to  do  in  general  v/hat 
i  that  suit  did  in  its  limited  field.'   In  other  words,  by 
IJ  the  creation  of  the  nev/  writ  the  area  of  adjudication  is 
'!  extended  to  cover  any  civil  matter  raising  a  justiciable 
i;  case  of  controversy  over  v;hich  the  federal  courts  have 
i   jurisdiction  ,  .  . "]   In  the  federal  courts,  habeas  corpus 
II  is  a  civil  writ,  Ex  parte  Tom  Tong  (13^3),  108  U.S.  556; 
['  Cross  V.  Burke  (l892)  ,  146  U.S.  32;  Fisher  ex  rel.  Barcelon 

V.  Baker  (1906) ,  203  U.S.  174.   Here  the  District  Court 
'  had  appellant  in  its  custody  and  possessed  undoubted 
',  jurisdiction  over  the  subject  matter  both  as  to  the  merits 
:•!  and  the  sought  declaration  of  rights. 
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the  abuse  of  the  constitutional  privile,;;e?  May  a  prisoner 
convicted  in  a  State  court  of  a  capital  offense  be  pre- 
vented by  the  State  from  honoring  a  contract  for  the 
services  of  competent  counsel  when  the  conviction  under 
I  v^ich  he  is  held  in  custody  for  execution  is  assailed  as 
havin*_5  been  obtained  and  upheld  on  appeal  in  violation 
of  the  14th  Amendment  and  v/hen  the  Supreme  Court  of  the 
United  States  has  ordered  a  federal  court  hearing  of  the 
charges?  i-iay  the  State,  in  such  circumstances,  deny  to 
the  litigant-prisoner  a  right  effectively  to  present 
competent  evidence  in  proof  of  the  charges  by  employing 
its  naked  power  to  seize,  at  its  v;him  and  pleasure,  his 
valuable  literary  property  and  deny  him  all  right  to  the 
use  and  sale  of  products  of  his  mind?   Are  there,  finally, 
two  kinds  of  justice:   a  poor  man's  and  a  rich  man's 
justice,  a  justice  that  impartially  protects  all  and  a 
"justice"  that  a  State  may  withhold  from  anyone  it  does 
*  not  like? 

It  is  a  curious  situation  when  the  respondent  here, 
a  State  agent,  can  arbitrarily  keep  appellant  from  property 
that  belongs  to  him  and  thus  prevent  him  from  financing 
a  court  fi^,ht  to  prove  that  other  State  agents  are  guilty 
of  fraud. 

Long  ago  tne  Supreme  Court  solemnly  declared  in 
Roller  V.  Holly  (1900),  176  U.S.  39^,  409: 

"The  right  of  a  citizen  to  due  process  of 
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law  must  rest  upon  a  basis  more  substantial  than 
favor  or  discretion." 

And  in  Louis.  &  Hash.  ti,R.    v.  Stock  Yards  Co.  (1909)  , 

212  U.S.  132,  144,  the  Court  added: 

"The  lav^?  itself  must  save  the  parties'  rights, 
and  not  leave  them  to  the  discretion  of  the  courts 
as  such.  " 

Substantial  federal  questions  having  been  raised,  no 
diversity  of  citizenship  was  or  is  necessary  to  give  the 
federal  courts  jurisdiction;  and  even  if  the  jurisdictional 
amount  must  be  alleged,  that  requirement  v/as  met  in  the 
petition  for  declaratory  relief  (R,  IS6). 

There  being  an  actual  controversy,  a  judgment  might 
be  granted,  even  though  the  rights  might  be  contin^^ent 
(Pennsylvania  Casualty  Co.  v.  Upchurch  ($  Cir, ,  1943), 
139  F.2d  S92) ;  and  declaratory  relief  also  may  be  granted 
either  alone  or  in  conjunction  with  another  remedy  (Petrol 
Corporation  v.  Petroleum  Heat  fc  Pov/er  Co.  (2  Cir.,  1947), 
162  F.2d  327).   Nor  does  the  fact  that  there  may  be  another 
remedy  available  operate  to  prevent  declaratory  relief 
being  granted,  if  otherwise  it  is  proper  (Motor  Terminals 
'  V.  National  Car  Co.  (Dist.Ct.  Del.,  1949),  92  F.Supp.  155). 
'  Even  apart  from  the  pendency  of  the  iiabeas  corpus  issues 
j  proper,  the  Jistrict  Court  abused  its  discretion  and  pre- 
judicially erred  in  denying  declaratory  relief, 
I'      Certainly,  further,  there  was  an  "actual  controversy" 
I  existing  in  the  habeas  corpus  proceeding,  and  there  still 
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is — that  is,  whether  the  death  and  other  assailed  judg- 
ments imposed  by  the  California  courts  are  void  or  valid 
under  the  Federal  Constitution. 

Lastly,  a  favorable  declaration  of  ri.^hts  v/ould  not 
wverturn  any  "security  regulations "  at  the  prison.   Appel- 
lant so  alle^jed  in  his  petition  for  habeas  corpus  to  tlie 
California  Supreme  Court,  summarily  denied,  and  made  a 
part  of  his  application  by  being  filed  as  a  supporting 
exhibit  (R.  iSk)    ,     Moreover,  this  is  a  question  of  fact 
on  which  appellant  is  entitled  to  a  hearing  (see  2S  USC 
N^  2202).   And  present  is  a  basic  constitutional  question-- 
namely,  whether  arbitrary  "security  regulations,''  in  no 
sense  involving  security,  nay  take  precedence  over  the 
federal  constitutional  guarantee  that  a  litigant  may 
employ  and  be  effectively  represented  by  counsel  of  his 
ovm   choosing. 

I     Federal  constitutional  questions  being  inherent  in 
the  complaint  and  relief  having  been  denied  by  the  State 
Supreme  Court  Vvlthout  a  hearing,  appellant  v/as  entitled 
to  a  hearing  in  the  District  Court  on  the  constitutionality 
of  the  administrative  rules  promulgated  and  enforced  by 
officers  and  agents  of  the  State,   The  questions  which  the 

!  District  Court  should  have  lieard  and  decided  are  whether 
these  acts  of  the  State  operate  1)  to  deprive  appellant 
of  his  property  v;ithout  due  process  of  lav;,  and  2)  deprive 

:  him  of  the  effective  aid  and  assistance  of  counsel  of  his 
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choice. 

VI.   THii;  JIST.ilCT  COURT  PREJUDICIALLY  ABUSED  ITS 
DISCRETION  li;  REFUSING  TO  HAVE  TlIE  DEAD  RE- 
PORTER'S SHORTHAND  NOTES  PHOTOSTATED  AND 
FURNISHED  APPELLANT  WITHOUT  PREPAYl-lENT  OF 
COSTS. 

by  v/ritten  motion,  appellant,  proceedini^  of  necessity 

in  forma  pauperis,  asked  the  District  Court  to  order  that 

the  dead  reporter's  shorthand  notes  be  photostated  and 

furnished  appellant  vdthout  prepayiaent  of  costs  (R.  145). 

When  the  hearings  be^an,  appellant  renevred  the  motion, 

it  not  having  been  yet  finally  acted  upon,  making  it 

under  2S  USC  ;^  2250  (HR.  15-17).   Tiie  District  Court 

said  that  section  did  not  permit  it  to  make  such  an  order 

(HR,  17-1^).   The  appellant  believes  it  does,  as  the 

section  states  expressly: 

"If  on  any  application  for  a  v/rit  of  habeas 
corpus  an  order  has  been  maae  permitting  the  peti- 
tioner to  prosecute  the  application  in  forma  pau- 
peris, the  clerk  of  any  court  of  the  United  States 
shall  furnish  to  the  petitioner  without  cost  certi- 
fied copies  of  such  documents  or  parts  of  the  record 
on  file  in  his  office  as  may  be  required  by  order  of 
the  judge  before  v;hom  the  application  is  pending,'' 


I 


i 

And  surely  it  may  and  must  fairly  be  said  that  these  notes, 
in  the  possession  of  the  clerk  and  the  most  crucial  part 
of  the  record,  vrere  "parts  of  the  record  on  file  in  [the 
clerk's]  office"  vdthin  the  meaning  of  the  section. 

The  District  Court  indicated  there  was  another  pro- 
vision of  v/hich  appellant  might  avail  himself  (HR.  19), 
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but  appellant  does  not  knov/  v/hat  it  is,  and  the  District 
Court  never  said.   So  appellant  was  not  able  to  secure 
photostatic  copies  of  the  notes  for  study  by  shorthand 
reporters  because  of  his  untimely  poverty.   Here  again 
v/as  and  is  "poor  man's  Justice"  at  work. 

Appellant  asks  the  Court  to  rule  on  the  applicability 
of  28   use  )i   2250,    For  as  the  matter  nov;  stands,  if  a 
nev;  hearing  is  ordered  and  appellant  remains  v.d.thout 
funds,  he  v/ill  be  unaole  to  secure  and  use  a  photostatic 
copy  of  the  notes  solely  because  of  his  poverty, 

'711,   A.   THE  RECORD  SHOWS,  AS  A  MATTER  OF  LAV/,  A 
PERSONAL  Ai^D  FIXED  BIAS  ON  THE  PART  OF 
JUDG^  'JOODriAi:  AGaINST  APPELLANT  AND  IN  FAVOR 
OF  THE  STATE  OF  CALIFORI^'IA. 

On  December  29,  1955,  appellant  filed  an  affidavit 
under  28  USC  ^  144  to  disqualify  Judge  Goodman  from  hear- 

'  ing  and  deciding  the  cause  on  the  ground  Judge  Goodman 
entertained  a  personal  and  fixed  bias  against  appellant 
and  in  favor  of  the  State  of  California  and  its  agents 
(R.  IOI-II8),   As  required,  counsel's  certificate  was  filed 
v/ith  the  affidavit  (R.  119). 

Appellant  particularly  asks  the  Court  to  read  that 

f!  affidavit.   The  facts  set  out  therein  have  never  been  dis- 
puted or  denied,  for  in  his  disposition  of  the  motion  Judge 
Goodman  did  not  deny  the  allegations  but  merely  based  his 

■A 

il  ruling  on  the  grounds  of  a  technical  insufficiency  of  the 
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affidavit.   Those  facts  and  the  subsequent  rulini^s, 

actions  and  attitude  of  Jud^^e  Goodman  as  shovm  by  the 

record,  this  brief  and  the  application  for  certificate 

of  probable  cause  (R.  23^-244)  bring  this  case  v.dthin  the 

orbit  of  the  rationale  of  In  re  Murchinson  (1955) j  349  U.S. 

133.   There  the  Supreme  Court  said  (p.  136): 

"A  fair  trial  in  a  fair  tribunal  is  a  basic 
requirement  of  due  process.   Fairness  of  course  re- 
quires an  absence  of  actual  bias  in  the  trial  of 
cases,   tut  our  systera  of  law  has  always  endeavored 
to  prevent  even  the  probability  of  unfairness.   To 
this  end  no  man  can  be  a  Judge  in  his  own  case  and 
no  man  is  pen.dtted  to  try  cases  where  he  has  an 
interest  in  the  outcome.   That  interest  cannot  be 
defined  with  precision.   Gircurastances  and  relation- 
ships must  be  considered.   This  Court  has  said,  however, 
that  'every  procedure  v/hich  would  offer  a  possible 
temptation  to  the  avera,:j;e  man  as  a  Jud^e  .  ,  .  not 
to  hold  the  balance  nice,  clear  and  true  between  the 
State  and  the  accused,  denies  the  latter  due  process 
of  law.'   Tumey  v.  Ohio,  273  U.S.  510,  532.   Such  a 
strin,,;ent  rule  may  sometimes  bar  trial  by  judges 
v;ho  have  no  actual  bias  and  v/lio  would  do  their 
very  best  to  v/eigii  the  scales  of  justice  equally 
betv;een  contending  parties.   But  to  perform  its 
high  function  in  the  best  vray  'justice  must  satisfy 
the  appearance  of  justice,'   Offutt  v.  United  States, 
348  U.S.  11,  14.'' 

Here  the  hearing  judge  was  personally  embroiled  and 
iexercised  (cf.  Offutt  v.  United  States  (1954),  348  U.S. 
11);  here,  complaining  because  the  case  v:as  in  the  federal 
courts  and  referring  to  his  court  as  a  laundry,  he  had  an 
"announced  and  determined  intention  to  repudiate  appellant 
and  vindicate  his  position.   Here  he  declared  he  didn't 
care  v/hat  the  Supreme  Court  intended;  he  was  going  to 
proceed  in  his  ovm  v/ay.   Here  the  intemperate  language 

4S, 


of  his  earlier  opinion  (123  F.Supp,  600)  ,  askin/;  rhetori- 
cally "\Vhat  must  the  citizen  think  of  our  'nickel  in  the 
slot'  administration  of  criminal  justice?"  gave  judicial 
sanction  to  public  hysteria  and  prejudice  (see  R.  101- 
105). 

by  his  actions  and  language,  Judge  Goodman  had  com- 
mitted himself  to  a  position  from  v/hich  he  v/ould  not  or 
could  not  retreat.   His  personal  interest  in  the  outcome 
of  the  case  from  that  point  v/as  necessarily  and  patently 
"substantial''  (see  2i3  USG  ^  455).   In  June,  1955,  his 
motion  to  change  the  habeas  corpus  la*./  and  shut  appellant 
out  of  the  federal  courts  altogether  vras  raade  to  the 
conference  of  tne  judges  of  this  circuit.   On  July  1, 
1955,  the  San  Francisco  Chronicle  front-paged  and  featured 
a  story  by  Tom  Benet  v;hich  read  in  part  as  follov;s: 

>'A  move  to  outlay;  the  bulk  of  Federal  Court 
v^Tits  filed  by  convicted  state  felons  such  as 
Caryl  Chessman,  San  Quentin's  condemned  author- 
convict,  v;as  unanimously  endorsed  by  Federal 
Judges  of  the  Ninth  Circuit  yesterday.''" 

The  story  quoted  Chief  Judge  Denman  to  the  following 

effect: 

"'You  might  be  interested  in  the  sort  of 
letters  I  got  because  I  found  there  v;as  probable 
cause  for  the  appeal  [from  Judge  Goodman's  angrily 
vrorded  decision  denying  habeas  corpus,  referred  to 
above  and  later  reversed  by  the  Supreme  Court] , ' 
the  white-haired  justice  told  the  conference.   'One 

began:  Dishonorable  Denman,   You  ,   All  that 

a  rapist  has  to  do  is  come  into  your  court  and  you 
give  him  everything  he  asks,''' 

And  the  story  significantly  stated  further: 
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"The  recommendation  for  the  change  in  the  law 
was  presented  to  the  conference  by  Judge  Louis  E, 
Goodman, " 

Here,  when  the  question  of  the  propriety  of  him  hear- 
in,-;  the  case  was  raised  by  appellant's  counsel,  Judge 
Goodman  took  up  the  matter  of  appellant's  proposed  trans- 
fer to  the  San  Francisco  County  Jail  pending  the  hearing 
and  said  without  qualification  that  appellant  v/as  entitled 
to  the  order  and  that  he  would  make  it.   Thereafter,  he 
refused  to  do  so,  even  when  counsel  for  respondent  joined 
in  making  the  motion. 

Here  Judge  Goodman  denied  to  appellant  adequate  time 
and  opportunity  to  prepare;  he  insisted  on  a  hasty  dispo- 
sition of  tne  matter  "irrespective  of  anything  else,''  He 
refused  to  allow  the  crucial  and  primary  question  whether 
the  dead  reporter's  shorthand  notes  are  or  are  not  decipher- 
able to  be  resolved.   He  prejudicially  limited  the  issues, 
He  would  not  order  the  subpoenaing  of  material  v/itnesses 
or  permit  their  depositions  to  be  taken.   He  allowed  the 
trial  pr-osecutor,  a  party  charged  v/ith  fraud  and  a  key 
^v/itness  in  the  proceedings  vdth  a  personal  interest  in 
; their  outcome,  to  appear  and  actively  participate  as  one 

of  the  counsel  for  respondent,   he  refused  to  declare 

i 

'appellant's  rights,  acting  summarily  from  the  bench. 

I  Under  such  circumstances,  Judge  Goodman's  decision 

in  the  case  was  a  foregone  conclusion  from  the  outset. 
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3.   JUDGE  GOODI'lAN,  ON  TmE  i-'ILING  0/  THE  AFFIDAVIT 
TO  DISQUALIFY,  SHOULD  HAVE  PERInlTTED  ANOTHER 
DISTRICT  COU.iT  JUDGE  TO  PASS  ON  THE  DISQUALI- 
FICATIOi;  IN  THE  i-iiiNNER  P.IOVIJED  BY  23  USC 
ii  144. 

Judge  Goodiaan  declined  to  disqualify  hiraself  and 
ardered  appellant's  affidavit  stricken  on  technical  grounds 
{R,    120,  122). 

The  affidavit  had  been  filed  iriore  than  10  days  before 
the  scheduled  hearing  and  thus  was  timely  (28  USC  ;^  144). 
It  v/ould  hardly  have  been  possible  to  have  filed  it  earlier 
ind  still  set  out  all  of  the  pertinent  and  objective  facts 
Dn  v.-hich  it  was  based.   The  disqualification,  further, 
tfould  not  have  interfered  v/ith  the  regular  hearing  and 
iisposition  of  the  case. 

^   Fairly  read  in  the  light  of  In  re  I.urchinson  (1V55), 
34V  U.S.  133,  and  Ber;:;er  v.  United  States  (I92I),  255  U.S. 
22,  and  cases  there  cited,  the  affidavit  does  reveal  both 
a  personal  bias  and  a  personal  interest  on  Judge  Goodman's 
part  as  claimed  and  this  should  have  resulted  in  his  letting 
another  District  Court  Judge  pass  on  the  matter  of  his 
lisqualification  in  the  manner  provided  by  statute  in  such 
cases. 
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CONCLUSION 
Appellant  is  entitled  to  be  discharged  from  custody 
on  the  ground  he  v:as  denied  due  process  of  lav;  and  the 
equal  protection  of  the  lav;  because  he  v/as  not  permitted 
to  be  present  or  represented  by  counsel  at  the  time  the 
disputed  reporter's  transcript  was  settled  and  because  the 
courts  of  California  gave  him  no  opportunity  to  defend 
against  that  transcript.   (Point  I,  supra.) 

If  his  discharge  on  this  ground  should  not  be  ordered, 
appellant  is  entitled  to  further  hearings  in  the  District 
Court  on  his  fact  claims  the  disputed  transcript  was  fraudu- 
lently prepared  and  is  so  garbled  and  incomplete  that 
appellant  was  foreclosed  from  establishing  on  his  mandatory 
appeal  to  the  California  Supreme  Court  his  convictions 
had  been  obtained  and  v;erQ  affirmed  in  violation  of  the 
Fourteenth  Amendment  to  the  Unit  ^d  States  Constitution. 

Such  a  further  and  searching  judicial  inquiry  is 
indicated  in  the  alternative  because  appellant  was  denied 
that  type  of  full  and  fair  habeas  corpus  liearing  contemplated 
and  ordered  by  the  Supreme  Court  of  the  United  States  in  its 
mandate.   (Points  II,  III,  IV,  VI  and  VII,  supra.) 

The  hearing,  in  fact,  was  one  in  name  only. 

The  District  Court,  \-nron!^ly ,    on  jurisdictional  grounds, 
denied  appellant's  application  for  a  declaration  of  rights 
under  2g  USC  ^^    2201  and  2202.   (Point  V,  supra.) 

V/HEREFORE,  appellant  prays  this  Honorable  Court  to 
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reverse  the  order  of  the  District  Court — discharging  the 
writ  and  remanding  appellant  to  custody--v;ith  appropriate 
directions. 


Dated:   May  7,  1956. 
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GEOAGE  T.  DAVIS 
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NOTE 


As  in  Appellant's  Opening  Brief: 

The  Transcript  of  Record  from  the  District  Court 
11  be  referred  to  as  R.  , 

The  Reporter's  Transcript  of  the  pre-trial  proceed- 
5s  (pre-trial  record)  will  be  referred  to  as  PTR.  , 

The  Reporter's  Transcript  of  the  hearings  (hearing 
:ord)  will  be  referred  to  as  HR,  . 

The  Reporter's  and  Clerk's  Transcripts  on  appeal  to 
3  California  Supreme  Court  will  be  referred  to  as  Rep, 
, and  CI.  Tr. . 

The  original  exhibits  before  the  District  Court 
LI  be  referred  to  as  Pet.  Ex.  and  Resp.  Ex.  , 

Unless  otherwise  indicated,  emphasis  has  been  added 
appellant. 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


a 

CHESSMAN, 

Petitioner 

and 

Appellant,  ) 

vs. 

\ 

LEY  0. 

TEETS,  Warden 

California    ) 

te 

Prison,  San  Quentin,  ( 

Dalifomia,  ) 
) 

Respondent 

and 

Appellee.   ) 

No.  15092 


APPELLANT'S  CLOSING  BRIEF 


PRELIMINARY  STATEMENT 

A  full  reply  to  Appellee's  (Respondent's)  Brief  will 
nade  under  Argument,  below,  with  one  important  exception 
airing  immediate  notice. 

Under  Point  I  of  his  argument  appellee  v/arden,  herein- 

sr  called  respondent,  asserts: 

"The  trial  [District]  court  has  held  hearings 
and  made  findings  on  these  issues  [as  ordered  by 
the  Supreme  Court  in  Chessman  v.  Teets,  350  U.S.  31. 
Appellant  does  not  object  to  the  propriety  of  the 
findings  that  there  was  no  fraud  or  collusion  by 
the  prosecutor,  substitute  reporter  or  the  court, 
or  to  the  finding  that  the  court  reporter  tran- 
scribed the  deceased  reporter's  notes  with  fair- 
ness and  competence."   (Resp.  Br,  pp.  5-6.) 

This  statement  is  seriously  misleading.   It  seemingly 

calculated  to  convince  this  Court,  in  effect,  that  be- 

se,  so  respondent  claims,  appellant  does  not  challenge 
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e  Oistrict  Court's  findings  as  such,  the  appealed  order 
y  be  affirmed  without  further  consideration. 

But  appellant's  procedural  attack  upon  the  order  is 
en  more  fundamental  than  would  be  an  attack  upon  the 
ndings. 

It  is  this: 

Appellant  was  unable  to  prove  his  charges  conclusively 
cause  the  wrongful  acts,  conduct  and  rulings  of  the 
strict  Court  prevented  him  from  doing  so.   Such  being 
e  case,  the  hearing  itself  was,  and  the  findings  based 
on  it  are,  neither  binding  upon  appellant  nor  determina- 
ve  of  the  issues  raised  by  the  appeal.   The  hearing,  in 
ort,  was  one  in  name  only,  accordingly,  it  patently  is  not 
e  legal  sufficiency  of  the  findings  but  is  the  sufficiency 
the  hearing  itself  that  is  fatally  defective.   This 
ct  appellant  made  abundantly  clear  in  his  opening  brief, 
t  respondent  has  either  failed  or  refused  to  perceive  it. 

(A  second,  non- procedural  but,  constitutionally,  equally 

I, 

ndamental  attack  requiring  e   discharge  from  custody  is 

sed  upon  established  and  undisputed  facts  of  record. 

is  attack  deals  with  the  procedure  employed  by  the  State 

urts  in  procuring,  settling  and  using  the  trial  record 

appeal  and  is  presented  first,  under  Points  I  and  II, 

'st  below;  Points  I-A  and  B,  App.  Op.  Br.) 

Respondent  in  his  brief  finds  no  fault  with  or  error 

i   appellant's  "Statement  of  the  Case  and  the  Facts"  as 

i 
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ind  in  the  opening  brief  (pp.  2-11).   However,  to 

itify  his  own  highly  selective  and  greatly  truncated 

'sion  of  the  case  and  the  facts,  respondent  asserts 

ifatorily: 

"Since  petitioner  has  not  attacked  the  suffi- 
ciency of  the  findings  of  fact,  no  detailed  summary 
of  the  evidence  produced  at  the  trial  [hearing] 
will  be  made."  (Resp.  Br.,  Statement  of  Facts, 
p.  3.) 

This  claim  that  the  facts  need  only  be  sketchily 
iSidered  hes  been  disposed  of  just  above.   It  is  not 
rect.   All  the  facts  set  out  in  Appellant's  Opening 
ef  are  most  essential  to  a  proper  determination  of  the 
leal. 

Because  of  the  importance  and  complexity  of  the  mat- 
's in  issue,  because  eight  years  of  litigation  and 
erally  thousands  of  pages  of  documents  and  court  records 

involved,  and  because  respondent  has  elected  baldly 
advance  incompetent  claims  that  take  only  a  fevi   lines 
make  but  often  require  a  page  or  more  to  refute,  this 
•sing  (reply)  brief  necessarily  will  run  more  than  20 
;es.   Accordingly,  as  required  by  Rule  2(e),  Rules  of 
.s  Court,  because  of  its  greater  length,  leave  is  hereby 
pectfully  sought  to  file  it. 

Appellant's  answering  argument  follows. 
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ARGUIvIENT 

I   APPELLANT  WaS  NOT  PERIvlITTED  TO  ESTABLISH  IN- 
ADEQUACIES AND  OMISSIONS  IN  THE  DISPUTED  RE- 
PORTER'S TRANSCRIPT,  WAS  NOT  PERJV'ilTTED  TO  BE 
PRESENT  OR  REPRESENTED  BY  COUNSEL  AT  THE  TIME 
OF  ITS  SETTLEivlENT  (OR  AT  ANY  TIME),  AND  WAS  NOT 
PER^aTTED  TO  PRODUCE  WITNESSES  OR  TO  TEST  THE 
ABILITY  OF  THE  SUBSTITUTE  REPORTER  TO  TRANSCRIBE 
THE  DEAD  REPORTER'S  NOTES. 

(App.  Op.  Br.  pp.  15-19) 
(Resp.  Br.  ???) 
Respondent  does  not,  and  appellant  believes  cannot, 
■dlenge  directly  either  the  law  or  the  facts  set  out 
ier  this  point  in  Appellant's  Opening  Brief. 

Rather,  passing  that  law  and  those  facts,  respondent 
5ues  at  length  that  the  procedure  used  to  prepare  and 
:tle  the  record  has  been  adjudicated  as  constitutional, 
/•  not  therefore  be  read  judicated ,  and  that  this  contested 
Dcedure  is  not  violative  of  either  constitutional  due 
jcess  or  equal  protection  of  the  law. 

This  argument  will  be  answered  under  Point  II,  just 
Low.  Once  examined,  it  will  be  seen  to  leave  appellant's 
Lginal  contention,  as  presented  under  Points  I-A  and  B 
the  opening  brief,  in  full  force.   In  fact,  respondent's 
jroach  to  the  point  serves  to  emphasize  the  validity- 
appellant's  claim. 
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II  THE  COURTS  OF  CALIFORNIA  DENIED  TO  APPEL- 
LANT DUE  PROCESS  AND  EQUAL  PROTECTION  OF 

THE  Lav;  in  ordering  prepared,  settling, 

AND  ACCEPTING  FOR  USE  ON  APPEAL  SUCH  A 
REPORTER'S  TRANSCRIPT  OF  THE  TRIAL  PRO- 
CEEDINGS, USED  AS  A  Basis  for  affirming 

THE  DEATH  AND  OTHER  JUDGMENTS,  WITHOUT 
GIVING  APPELLANT  ANY  OPPORTUNITY  TO  DE- 
FEND AGAINST  THAT  TRANSCRIPT. 

(App.  Op.  Br.,  Point  I-B,  pp.  19-25) 

(Resp.  Br.,  Point  II,  pp.  6-13) 

Without  regard  for  the  facts  and  the  law  upon  which 

s  point  is  based,  respondent  interposes  what  he  terms 

ee  "answers"  to  appellant's  contention.   These  will 

considered  and  refuted  in  the  order  respondent  has 

sented  them, 

A.   THE  QUESTION  OF  THE  CONSTITUTIONALITY 
OF  THE  DISPUTED  PROCEDURE  USED  TO  PRE- 
PARE AND  SETTLE  THE  RECORD  MaY  AND  SHOULD 
BE  DECIDED  ON  THIS  APPEAL. 

Respondent  initially  argues  that  "The  constitution- 

ty  of  the  procedures  used  to  settle  the  record  has 

n  adjudicated,"  ana  that  "Policy  demands  an  end  to 

igation."   (Resp.  Br.  p.  7.) 

First.   "Policy,"  however,  of  whatever  kind  or  variety, 

es  no  demand  for  a  wrongful,  unjust  or  unconstitutional 

I  to  litigation.   Further,  this  litigation  can  be  ended 

more  effectively  by  squarely  deciding  the  question  on 

merits  than  by  refusing  to  decide  it. 

Second.   Decisions  in  habeas  corpus  from  State  courts 

not  res  judicata.   ( Brown  v.  Allen,  344  U.S.  443,  457, 

5. 


;  see  Price  v,  Johnston,  334  U.S.  266,  291;  dissenting 
nion  of  Judge  Stephens  in  Price  v.  Johnston,  l6l  F.2d 
, )   Where  the  ends  of  justice  will  be  served  by  a  suc- 
3ive  inquiry,  28  USC  §  2244  specifically  authorizes  the 
le   or  court  to  make  such  an  inquiry,  and  the  Supreme 
rt  has  expressly  so  hela  (Brown  v.  Allen,  supra,  508). 

Third.   Chief  Judge  Vi/illiam  Denman  of  this  Court 
sidered  the  point  so  important  that,  in  granting  the 
iired  certificate  of  probable  cause  to  appeal,  he  de- 
ad virtually  all  of  his  strongly-worded  opinion  in 
port  of  the  awarding  of  that  certificate  to  considera- 
1  of  the  point,  emphasizing  he  believed  it  did  definitely 
sent  a  justiciable  jurisdictional  question  under  the 
rteenth  Amendment.   (See  R.  252-254.) 

Fourth.   As  further  evidence  of  the  public  importance 
ihe  question,  on  June  28,  1956,  at  the  regular  yearly 
ference  of  the  judges  of  this  circuit,  50  of  51  of 
se  participating  joined  in  a  resolution  authorizing  a 
iy  of  the  Chessman  case  to  produce  recommendations  that 
Id  prevent  a  similar  development  in  Federal  criminal 
es  and  further  urged  legislation  by  Congress  that  would 
ower  Federal  judges  to  grant  a  new  trial  should  the 
rt  reporter  die,  become  disabled,  or  his  notes  be  lost 
destroyed  during  criminal  proceedings. 

Fifth.   The  point  has  never  been  squarely  decided  by 
!  Federal  courts  on  the  merits  and  on  all  the  facts, 
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;  is  the  first  tLne  all  the  State  court  recoids  in  the 
I  have  been  before  this  Court,  or,  with  the  exception 
he  court  below,  before  any  Federal  (or  State)  court. 

More  than  Chessman  v.  Teets,  221  F.2d  276,  27^,  de- 
s  the  question,  it  simply  announces  mistaken  reasons 
fragmented  parts  of  it  should  not  be  decided. 

Further,  this  decision  was  reversed  by  the  Supreme 
t  on  certiorari  (Chessman  v.  Teets.  350  U.S.  3),  and 
akes  tortured  reasoning  to  say,  as  respondent  unex- 
edly  does,  that  the  Supreme  Court  "impliedly  adjudi- 
id  land  rejected]  this  issue  by  ordering  a  hearing 
ly  on  the  question  of  fraud  and  collusion  in  the 
.lement  of  the  record,"  The  former  point  was  and  is 
issarily  embraced  in  the  latter. 

Moreover,  the  instant  petition  for  the  writ,  raising 
I  points .  was  filed  in  the  District  Court  only  after 
Supreme  Court  had  denied  certiorari  to  the  California 
*eme  Court  (where  an  almost  identical  petition  was 
ight  up  for  review,  In  re  Chessman,  Crim.  5632)  "without 
judice  to  an  application  for  a  writ  of  habeas  corpus 
m   appropriate  United  States  District  Court."   ( Chessman 
?eets.  348  U.S.  864.) 

Hence,  the  Supreme  Court  has  held  that  the  point  pre- 
is  a  justiciable  question,  and  respondent's  unwarranted 
Lm — "Of  course,  the  United  States  Supreme  Court  likewise 
Liedly  approved  the  procedure  used  in  prior  decisions" — 

7. 
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absolutely  not  true,  for  this  is  the  only  prior  decision 
re  is.   In  all  certiorari  proceedings  in  the  case  prior 
:hat  (i.e.,  Chessman  v,  California:  340  U.S.  ^40,  341 
.  929,  343  U.S.  915,  and  346  U.S.  916),  the  Supreme 
't  refused  to  review,  and  it  is  well  settled  that  such 
isals  import  no  opinion  on  the  merits.   (Brown  v.  Allen. 
U.S.  443,  490-491,  497,  and  cases  cited.) 

Respondent  also  says  that  "The  question  was  expressly 
Jed  in  the  case  of  People  v.  Chessman,  35  Cal.2d  455," 
"The  Supreme  Court  denied  certiorari,   (340  U.S.  B40.)" 
i  is  no  more  than  another  of  respondent's  ill-considered 
•epresentations. 

Chessman  v.  California.  340  U.S.  S4O,  was  not  a  cer- 
■ari  proceeding  seeking  review  of  People  v.  Chessman. 
;al,2d  455.  Rather,  review  was  sought  of  a  petition 
writ  of  habeas  corpus  filed  as  an  aid  of  appellate 
sdiction  and  summarily  denied  by  the  California  Supreme 
t  (In  re  Chessman.  Crim,  5110).   Since  appellant  then 
not  exhausted  his  state  remedies  and  the  review 
Jit  was  premature,  the  Supreme  Court  could  not  then 

reached  the  merits  on  certiorari  had  it  wanted  to, 

use  §  2254.) 

B.   THIS  INVENTED  AND  MAKESHIFT  PROCEDURE 
DENIED  APPELLANT  DUE  PROCESS  AND  EQUAL 
PROTECTION  OF  THE  LAW. 

Respondent  next  argues  that  "The  procedures  used  by 

B. 


loo   be. 


state  did  not  deny  appellant  due  process  or  equal 
taction  of  the  law."   (Resp.  Br.  p.  7.) 

In  support  of  his  claim,  after  fatally  conceeding 
;  "appellate  procedures  must  not  be  discriminatory," 
jondent  declares  that  "The  procedure  for  the  settlement 
I  record  where  a  court  reporter  dies  before  transcribing 
notes  was  set  out  in  People  v.  Chessman,  3  5  Cal.2d  455. 
J  was  and  is  the  law  of  California.   This  procedure  was 
lonable,  and  in  no  way  discriminatory  as  to  Chessman." 
)hasis  respondent's.) 

This  is  a  badly  ill-advised  and  completely  incorrect 
.m.   The  procedure  employed  in  preparing  and  settling 
transcript  positively  was  not  the  law  of  California. 
r,  in  accepting  the  transcript  while  denying  appellant 
aring  at  which  he  might  test  its  validity  and  adequacy, 
California  Supreme  Court  conceded  that  the  transcript 

prepared  in  a  situation  for  which  the  Rules  on  Appeal 
ot  expressly  [or  even  impliedly]  provide"  (p.  453  of 
al.2d).   It  should  be  kept  in  mind  that  the  trial 
e  directed  its  preparation,  not  by  any  known  law  or 
,  since  none  existed,  but  by  "human  ingenuity,"  to 
B  his  own  words  of  record.   From  beginning  to  end, 
nethods  employed  were  ad  hoc  and  makeshift, 

Vfhat  might  happen  should  another  court  reporter  die 
te   transcribing  his  notes  in  a  capital  case  in  this 
is  anyone's  guess.   Certainly  People  v.  Chessman. 
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;al.2d  455,  doesn't  put  the  question  at  rest.   Further, 
type  of  appeal  to  be  accorded  a  condemned  appellant 
'ixed  by  the  State  Constitution  and  its  Penal  Code  (see 

Op,  Br.  pp.  15-16)  and  the  power  to  make  implementing 
s  governing  appeals  is  vested  in  the  State's  Judicial 
cil,  not  its  Supreme  Court  (Const,  of  Calif.,  Art.  VI, 
;  Calif.  Pen.  Code,  §  1247k). 

Finally,  respondent's  argument  seems  to  boil  down  to 
:  because  the  State  did  produced,  settle  and  use  a  record 
orts  on  appeal,  rather  than  no  record  at  all,  appellant 
ask  and  due  process  and  equal  protection  may  demand  no 

• 

What  respondent  is  necessarily  saying,  under  the 
sputed  facts  of  this  case,  is  that  it  is  all  right  to 
uce  a  record  by  "human  ingenuity,"  in  contravention  of 
established,  controlling  and  settled  State  law;  to 
gate,  not  to  some  impartial  party,  but  to  the  prose- 
r,  the  unsupervised  authority  to  select  a  substitute 
rter  to  prepare  such  a  record  of  the  trial  proceedings; 
et  the  prosecutor  select  his  own  uncle-in-law,  and  keep 

fact  carefully  concealed  from  the  trial  judge,  the 
llant  and  the  reviewing  court;  to  let  the  prosecutor 
the  substitute  reporter  consult  on  the  transcription 
of  court;  to  grant  the  substitute  reporter  unlimited 

to  prepare  the  record;  to  let  him  talk  to  detectives — 
trial  witnesses  for  the  prosecution — out  of  court, 

10. 


ig  these  talks  as  a  basis  for  preparing  a  transcription 
their  testimony,  at  the  suggestion  of  the  prosecutor, 
keep  this  fact  from  the  trial  judge,  the  appellant, 
the  reviewing  court;  to  let  the  substitute  reporter 
)are  the  transcript  in  rough  draft  form,  the  rough 
rt  never  being  seen  by  the  trial  court  or  appellant, 
lough  appellant  formally  had  asked  to  be  furnished  a 
^,  and  then,  also  out  of  court,  to  permit  the  prosecutor 
*check*'  the  draft  before  it  was  copied  in  final  form; 
Let  the  prosecutor  swear  to  the  reviewing  court  that 
jllant  (representing  himself  and  held  at  a  State  prison) 
Ld  be  produced  in  court  when  the  record  was  settled  and 
ir   let  the  trial  judge  know  of  this  sworn  statement;  to 
the  reporter  more  than  three  times  the  statutory  fee 
his  work;  to  hold  hearings  on  the  settlement  of  the 
3rd  with  neither  appellant  nor  counsel  representing  him 
sent;  to  have  appellant's  motions  to  be  present  and 
Llenge  the  transcript  and  the  ability  of  the  substitute 
arter  to  transcribe  the  dead  reporter's  notes  denied  by 
reviewing  court  without  prejudice  and  ignored  by  the 
al  court;  in  the  absence  of  appellant  to  proceed  to 
5  witnesses  testify  and  settle  the  transcript;  to  have 

trial  judge  "approve"  such  a  record  without  testing  the 
petence  of  the  substitute  reporter  to  decipher  the  dead 
orter's  notes,  although  the  trial  judge  knew  the  local 
siior  Court  Reporters'  Association  officially  had  gone 
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record  that  other  court  reporters  had  examined  the  notes 

found  them  to  be  indecipherable  in  material  part;  to 
e  this  disputed  record  accepted  by  the  reviewing  court 

used  as  a  basis  for  affirming  death  and  other  judgments, 
hough  it  was  not  certified  to  be  complete  and  correct 
required,  but  only  correct  to  the  best  of  the  substi- 
e  reporter's  ability;  and  to  never  allow  appellant  to 
end  against  the  use  of  that  transcript  or  to  establish, 
he  claimed,  that  missing  from  it,  or  garbled  in  the 
nscription  of  it,  were  sections  in  which  it  should  have 
irmatively  appeared  that  appellant  had  been  convicted 
violation  of  fundamental  constitutional  rights. 

This,  to  say  the  least,  is  a  singular  definition  of 

process  and  equal  protection  of  the  law.   (See  cases 
ed,  contra,  App.  Op.  Br,  pp.  20-24.) 

As  stated  by  the  late  Mr.  Justice  Jackson  in  a  separate 
nion  in  Brown  v.  Allen,  344  U.S.  443,  at  546:   "But  I 
w  of  no  way  that  we  can  have  equal  justice  under  law 
ept  we  have  some  law."  The  use  of  "hioman  ingenuity," 
the  prosecutor,  whose  avowed  purpose  was  to  see  appel- 
t  executed,  is  certainly  no  substitute  for  law. 

The  Fourteenth  Amendment  does  not  permit  a  State  to 
Y   equal  protection  of  its  laws  because  such  denial  is 

wholesale.   (See  concurring  opinion  of  P'lr.  Justice 
tikfurter  in  Snowden  v.  Hughes,  321  U.S.  1,  15-16.) 
Contrary  to  respondent's  claim,  independent  research 
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I  a  study  of  the  texts  and  other  references  cited  by 
(pendent  does  not  disclose  a  single  instance  where,  in 
jeath  case,  the  record  has  been  prepared  by  the  unique 

disputed  means  employed  in  this  case.   Moreover,  we 
e  are  dealing  with  a  situation  where  an  appeal  is  manda- 
y,  rather  than  being  merely  discretionary  or  a  matter 
grace.   Argument  flowing  from  discarded  methods  of  pre- 
ing  appellate  records  under  wholly  dissimilar  facts  and 

is  hardly  persuasive  or  determinative  of  any  issue 
sed  here. 

Here  the  relevant  facts,  all  of  record,  are  not  in 
pute,  whatever  interpretation  or  misinterpretation  the 
trict  Court  and  respondent  may  have  placed  upon. them,  or 
ever  both  may  have  wed  them  to  unrelated  and  disputed 
ts,  and  when  such  is  the  case  "the  appellate  court 
free  to  consider  them  and  to  reach  its  own  conclusion  un- 
mmeled  by  the  District  Court's  findings  and  conclusions 
law."   (O'Brien,  "Fourth  Cumulative  Supplement  to  Manual 
Federal  Appellate  Procedure,"  p.  70,  3d  Ed.,  194S. ) 

Neither  is  this  Court  bound  by  decisions  or  findings 
the  State  courts.   Since  the  California  Supreme  Court 

acting  within  its  jurisdiction,  whether  as  a  matter 
State  law  it  decided  the  question  of  the  validity  and 
quacy  of  the  transcript  correctly  or  incorrectly,  its 
ision  finally  decides  the  question  and  defines  appel- 
t's  rights  under  State  law  ( Hebert  v.  Louisiana,  272 
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S.  312,  316.)   But  the  Supreme  Court  (and  Circuit 
art)  has  constitutional  pov/er  to  inquire  whether  the 
ate  law,  as  construed  and  applied,  has  afforded  appel- 
nt  due  process  and  equal  protection  of  the  law  (Hebert 

Louisiana,  supra;  Buchalter  v.  New  York.  319  U.S.  427, 
?) ;  and  such  an  inquiry  and  decision  cannot  be  fore- 
5sed  by  the  prior  finding  of  the  State  court;  the  Federal 
art  will  independently  examine  the  facts  and  reach  its 
1  conclusion  (Norris  v.  Alabama.  294  U.S.  58?,  590; 
?ven  &  Allison  Co.  v.  Evatt.  324  U.S.  652,  659;  Niemotko 

Maryland .  340  U.S.  26S,  271). 

[   As  decisively  held  by  the  Supreme  Court  in  the  recent 

tie  of  Reece  v.  Georgia,  100  L.Ed.  ( Adv. Ops. )  109,  112: 

I       "Vi/e  have  jurisdiction  to  consider  all  the  sub- 
I   stantial  federal  questions  determined  in  the  ear- 
j   lier  stages  of  the  litigation  (citation),  and  our 
'   right  to  re-examine  such  questions  is  not  affected 
by  a  ruling  that  the  first  decision  of  the  state 
court  became  the  law  of  the  case.   (Citation.)" 

c.  the  record  affirmatively  establishes  that 
appellant  has  not  waived,  but  has  vigorously 
and  consistently  asserted,  his  right  to  be 
present  (or  represented  by  counsel)  in  the 
state  trial  court  at  the  time  the  record 
Was  settled. 

Respondent  claims  that  "Any  alleged  denial  of  due 
cess  by  virtue  of  the  fact  that  appellant  was  not 
sent  at  the  settlement  of  the  record  in  the  State 
'[rt  has  been  waived."   (Resp.  Br.  p.  13.) 

An  examination  of  the  facts  appearing  affirmatively 
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'ecord  reveals  conclusively  that  appellant  did  not 
re  his  right  to  be  present  at  the  time  the  transcript 
settled.   On  the  contrary,  he  expressly  sought  to  be 
»ent,  and  it  will  be  shown  that  he  had  a  clear  consti- 
.onal  right  to  be  present  and,  at  his  option,  to  be 
'esented  by  counsel. 

At  the  outset  it  may  be  conceded  that  if  the  disputed 
iscript  had  been  prepared  in  accordance  with  the  rules 
statutes  governing  appeals  appellant  would  have  had  no 
it  personally  to  be  present  at  the  time  of  its  settle- 
But  it  was  not  so  prepared;  the  means  employed  were 
nted  and  wholly  unknown  to  the  law,  as  shown.   If  the 
e  could  claim  the  right  to  so  proceed,  permitting  the 
iScript  to  be  prepared  under  the  direction  of  the  pro- 
itor,  and  by  his  ov/n  uncle-in-law,  it  must  concede 
illant  had  the  right,  which  was  denied  him,  to  test 
transcript's  validity  and  adequacy. 

Appellant  could  only  have  done  so  at  the  time  of  its 
lement  (or  at  a  subsequently  ordered  State  court  hear- 
,  for  appellant's  attempt  in  the  California  Supreme 
't  to  prohibit  preparation  had  failed  when  the  prose- 
ir  had  sworn  to  that  court  appellant  would  be  present 
personally  allowed  to  participate  in  its  settlement 
he  superior  court.   Appellant  then  was  representing 
>elf,  and  had  the  unquestioned  right  to  do  so  (Carter 
llinois,  329  U.3,  173,  174).   He  was  being  held  at 
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Quentin  and  his  motion  to  the  State  Supreme  Court  to 
er  his  production  at  the  settlement  proceedings  in  the 
l>erior  court  was  denied  without  prejudice  (doubtless 
ause  that  court  believed  the  superior  court  would  order 
ellant  produced,  since  the  prosecutor  had  sworn  it  would). 

Appellant,  however,  was  not  produced;  his  motion  to 
present,  question  hostile  witnesses,  test  the  ability 
the  substitute  reporter  to  transcribe  the  notes,  chal- 
ge  the  validity  of  the  methods  employed  in  preparing 

transcript  and  establish  prejudicial  inaccuracies  and 
ssions  in  that  transcript  was  simply  ignored  by  the  trial 
ge,  who  proceeded  to  hold  hearings,  permit  witnesses  to 
called  and  examined,  settle  the  transcript,  "approve" 

and  order  it  transmitted  to  the  State  Supreme  Court  — 

in  the  absence  of  appellant  or  counsel  acting  in 
ellant 's  behalf. 

In  deciding  mesne  proceedings  then  instituted  by 
ellant,  the  California  Supreme  Court,  although  placing 

burden  of  proving  the  prejudicial  inadequacy  of  the 
quely  prepared  record  on  appellant,  denied  appellant's 

on  for  hearings  in  the  superior  court  at  which  he  might 
just  this,  and  without  more  accepted  the  transcript  for 

on  appeal  (People  v.  Chessman.  35  Cal.2d  455). 
Since  "Neither  the  historic  conception  of  Due  Process 

the  vitality  it  derives  from  progressive  standards  of 
tice  denies  a  person  the  right  to  defend  himself," 
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ther  does  it  deny  him  the  right  to  defend  against 

h  a  transcript.   (Carter  v.  Illinois,  supra,  at  175.) 

Where  the  accused  is  defending  himself,  the  trial 
ge  must  be  particularly  alert  to  see  that  the  accused 
not  overreached  and  taken  advantage  of  (Gibbs  v.  Burke, 
U.S.  773,  781).  But  here,  by  not  producing  appellant 
[offering  him  counsel  when  the  record  was  settled,  the 
al  judge  himself  was  the  person  responsible  for  appel- 
t  being  overreached  and  taken  advantage  of. 

The  essential  elements  of  due  process  of  law  are 
ice  and  adequate  opportunity  to  defend  (Louisville,  etc., 
2o,   V.  Schmidt,  177  U.S.  230,  236;  Simon  v.  Craft ,  182 
,  427,  436).   Yet  appellant  was  never  allowed  to  defend 
Inst  the  transcript,  either  in  person  or  through  counsel. 

While  the  State  Supreme  Court  offered  to  appoint 
isel  for  appellant  to  argue  the  mesne  proceedings  be- 
3  it,  the  superior  court  never  offered  appellant  counsel 
the  time  the  record  was  settled,  although  appellant 
jr  waived  his  right  to  counsel.   He  had  no  occasion  to 
30,  since  up  until  the  time  hearings  on  the  settlement 
in,  appellant  believed  he  would  be  produced  and  allowed 
participate  personally  in  those  proceedings, 
I  A  waiver  of  counsel  in  a  capital  case  is  not  compe- 
>:  when  it  is  involuntarily  and  negatively  brought  about 
jarbitrary,  extrinsic  causes.   To  be  effective,  "it  must 
intelligently,  competently,  understandingly  and  volun- 
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41y  made."  (Bute  v.  Illinois.  333  U.S.  64O,  675.) 

11   APPELLANT  V;AS  DENIED  A  FULL  AND  FAIR  HEARING 
BY  THE  DISTRICT  COURT. 

A.   THE  DISTRICT  COURT  COMMITTED  REVERSIBLE 

ERROR  IN  REFUSING  TO  SUBPOENA  OR  ORDER 
THE  DEPOSITIONS  TAKEN  OF  VJITN'ESSES  WHOSE 
TESTIMONY  \;AS  MATERIAL,  COJ^ETENT  AND  RELE- 
VANT; THIS  ALTERNATIVE  COURT  PROCESS  WAS 
FIRST  SOUGHT  LONG  BEFORE,  NOT  AFTER,  THE 
HEARINGS  GOT  UNDERWAY. 

(App.  Op.  Br.  pp.  24-26) 

(Resp.  Br.,  Point  III-A,  pp.  I6-I7) 

If,  as  respondent  says,  "It  should  appear  clear  that 

--Strict  Court  had  no  power  to  issue  subpoenas  for 

(  production  of  witnesses,"  then  a  more  persuasive 

<3on  why  the  District  Court  should  have  allowed  deposi- 

ns  to  be  taken  could  not  be  presented.   But  that  court 

-ised  either  to  order  the  production  (or,  with  one  ex- 

p:ion,  even  request  the  production)  of  witnesses  whose 

IJiimony  was  vital,  or  to  permit  depositions  to  be  taken. 

The  result  was  that  appellant  was  foreclosed  by  any 

every  means  from  getting  most  of  his  evidence  before 

court.  Respondent  does  not  dispute  appellant's  showing 

;he  opening  brief  but,  rather,  seeks  to  get  around  it 

1  a  gross  misrepresentation  of  the  facts. 

Respondent  would  have  this  Court  believe  appellant 

;ed  until  four  days  after  the  hearings  had  begun  to 

depositions  or  have  subpoenas  issued,  and  that  this 

i|  the  only  such  attempt  made.   Actually,  hov;ever,  this 
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}   the  next  to  last  of  repeated  attempts  to  secure  such 
temative  court  process,  as  the  record  clearly  shows. 
1.1  before  the  hearings  started  appellant's  counsel  even 
^sed  the  possibility  of  moving  the  place  of  hearing  to 

Angeles,  if  no  other  way  was  open  to  secure  vital 
timonial  evidence  (PTH.  209  et  seq.). 

On  January  9,  1956,  appellant  sought  without  success 
secure  the  immediate  production  of  relevant  public 
ords  (R,  146-148).  On  that  same  date  appellant  filed 
"Petitioner's  Witness  List  and  Application  for  Court 
ered  Issuance  of  subpoenas"  (R.  151-153).   This  appli- 
ion  was  denied  v;ithout  prejudice  (R.  157). 

Even  before  that  and  on  the  first  day  the  case  was 
igned  to  Judge  Goodman,  which  was  November  30,  1955, 
ellant's  counsel  took  this  matter  up  with  the  court, 
was  again  taken  up  on  December  30,  1955  (see  PTR.  209- 
\)  f   and  the  court  stated:  "I  think  there  is  some  pro- 
ion  in  the  statute  for  bringing  L  in]  witnesses  from 
teide  the  district,"  but  did  not  identify  the  provision. 
I  again  on  January  9,  1956,  appellant's  covmsel  argued 
length,  but  vainly,  for  the  issuance  of  court-ordered 
ijpoenas  (PTR.  242-252). 

|i  Having  made  every  effort  prior  to  the  hearings  for 
Ncess  to  produce  his  witnesses  and  failed ,  appellant 
L«d  his  "Motion  for  Order  for  Issuance  of  Subpoenas 
riProcess  for  the  Taking  of  Depositions"  on  January  19, 
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6  (R.  167),  with  supporting  affidavit  (R.  160-166). 
s  motion,  too,  was  denied  (R.  215;  HR.  511).  Last, 
January  24,  1956,  appellant  filed  his  motion  for 
laration  of  rights  (R.  168-169),  with  supporting 
ibits  (R.  170-197)  and  affidavits  (R,  198-203),  by 
ch  he  sought,  among  other  things,  to  be  able  to  pay 

costs  of  producing  his  witnesses  (R.  201-202).   The 
lication  was  siommarily  denied  (HR.  916), 

B.   THE  DISTRICT  COURT  KEPT  APPELLANT  FROM 
PROVING  HIS  CHARGES. 

(App.  Op.  Br.  pp.  26-31) 

(Resp.  Br.,  Point  III-B,  pp.  17-20) 

(1)  Here  respondent  argues  that  black  is  white.   The 

Drd  does  show  that  the  District  Court  did  refuse  to 

nit  the  accuracy  of  the  transcript  as  prepared  by  the 

3titute  reporter  to  be  tested,  and  that  the  District 

rt,  further,  did  refuse  to  permit  the  all-important 

3tion  of  the  decipherability  of  the  notes  to  be  resolved 

^  Stanley  Fraser,  the  substitute  reporter,  was  the  first 

I 

jiess  called   (not   counting  various  witnesses  who  brought 

I 

ft  records  for  identification).   Almost  at  the  outset 

tounsel  for  appellant's  interrogation  of  Fraser,  the 

frict  Court  told  counsel  flatly  it  was  not  going  to 

.)W  the  accuracy  of  the  transcript  or  the  ability  of 

^ler  to  transcribe  the  notes  to  be  tested.   The  court, 

fact,  was  so  bluntly  emphatic  that  it  went  so  far  as  to 
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te  that  it  dian't  intend  to  permit  either,  whether 
Supreme  Com t  had  intended  it  to  do  so  or  not .   The 
trict  Court  added  that  Fraser  "could  have  been  the 
t  incompetent  reporter  in  the  v;orld  and  he  could  have 
2  a  mess  of  the  transcript,"  and  the  "transcript  could 
75  percent  wrong,  and  it  wouldn't  raise  any  federal 
3tion."  (HR.  24S-25O.) 

What  could  be  clearer?   How  could  appellant  object 
whe  exclusion  of  evidence  when,  at  the  outset,  the 
|rt  announced  it  wouldn't  even  allow  the  subject  to  be 
|5idered?  Respondent's  argument  is  incredible  in  the 
jit  of  the  record. 

As  well,  the  gratuitous  speculation  in  Respondent's 
jf  as  to  why  appellant  did  not  have  his  expert  witness 
;ify  is  refuted  by  the  record.   The  reason  this  witness 
not  testify  is  very  simple:  appellant  exhausted  his 
Ls  and  credit  before  the  hearings  began,  was  thereafter 
belled  to  proceed  in  forma  pauperis,  and  the  expert 
:.ined  to  testify  unless  he  was  paid  in  advance  for  his 
prt  testimony  (R.  19^,  201), 

Equally  gratuitous  and  unwarranted  is  the  inference 
Ejondent  would  have  this  Court  draw  from  counsel  for 
[;llant's  statement  regarding  the  many  errors  this  ex- 
r,  had  found.   These  errors  dealt  largely  with  omissions 
E shown  against  the  transcript):  that  is,  with  places 
ihe  notes  where  whole  sets  of  symbols,  line  after  line 
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ihem,  had  been  left  untranscribed ,  or  where  words  and 
;ences  had  been  supplied  in  the  transcript  for  wholly 
;tered  or  missing  notes,  and  rather  than  raising  any 
sumption  that  the  notes  could  be  transcribed,  they 
ictively  refute  such  a  presumption  (see  R.  199-201). 

It  is  true  that  "Petitioner  did  not  avail  himself 
the]  offer"  of  the  District  Court  "to  put  the  substi- 
I  court  reporter  in  his  chambers  in  order  to  permit 
to  work  on  the  transcription  of  a  page  of  the  original 
!S,"  An  examination  of  the  circumstances  leading  up 
,his  offer,  as  disclosed  by  the  record,  immediately 
lals  why:  under  the  conditions  imposed,  the  test  would 
i  proved  or  decided  nothing.   (See  HR.  2^5-292.) 

(2)  Respondent  misses  the  point  entirely.   He  asserts; 
!  [District  Court]  was  correct  in  ruling  that  any  mis- 
.ement  made  as  to  the  place  of  the  delivery  of  the 
iscript  was  immaterial." 

The  place  of  delivery,  per  se,  may  have  been  rela- 
!ly  unimportant;  but  the  sworn  misrepresentation  by 
prosecutor  to  the  effect  that  appellant  would  have 
transcript  delivered  to  him  in  court  at  the  time  of 
settlement  was  crucially  important.   This  false  state- 
,  made  under  oath  to  the  California  Supreme  Court, 
Ited  first  in  that  court  permitting  preparation  of  the 
.script  to  go  ahead  when  appellant  sought  a  writ  of 
libition  to  halt  preparation.   It  resulted,  next,  in 
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court  denying  without  pre.judice  appellant's  motion 
an  order  requiring  his  production  in  the  superior 
t  at  the  time  the  record  v;as  settled,  since  that  court 
been  told  under  oath  by  the  presecutor,  an  officer 
he  superior  court,  that  the  superior  court  would 
uce  appellant.   But  appellant  wasn't  produced;  his 
on  to  be  produced  was  ignored  by  the  trial  judge,  and 
record  was  settled,  with  the  prosecutor  actively  par- 
pating  in  the  proceedings,  in  the  absence  of  appellant 
inyone  representing  him.   And  the  prosecutor  never  told 
trial  judge,  then  or  ever,  of  this  false  statement. 
ras  content,  rather,  to  benefit  by  his  own  wrong. 

Had  the  prosecutor  either  not  made  such  a  false 
.ement  under  oath,  or  had  he  told  the  trial  judge  of 
the  course  of  the  proceedings  and  the  end  result  un- 
itedly would  have  been  entirely  different.   The  harm 
1  by  it  and  the  prosecutor's  significant  silence  with 
ect  to  it  was  incalculable.   Judicial  sanction  of 
I  false  swearing  puts  a  premium  upon  trickery. 

I  Respondent  claims  that  the  prosecutor  "did  answer 

I 

Iquestion  [as  to  this  affidavit]  later  in  the  proceed- 

;  in  the  District  Court.   But  all  the  prosecutor  did 

^eek  to  excuse  and  minimize  what  he  had  done  by  claim- 

;he  had  been  mistaken  about  what  the  rules  required 

t  543),  and  appellant's  counsel  was  not  permitted  to 

Low  through  in  the  examination  and  show  the  grave  preju- 
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5  suffered.      Further,    the   District  Court   earlier  had 
in  occasion  to    comment  that  comments  of  the  prosecutor 
it  nothing  because  they  were   simply  the  statements  by 
ttorney  in  a  case. 

Yet  here  the  prosecutor  was   far  more  than  that.      He 
the   agent   of  the   State   -   the  person  designated  by  the 
1  judge   to   find   a  reporter  to   undertake  to  transcribe 
dead   reporter's  notes  -  the   individual  who,   acting 
r   color  of  this  authority,    selected  his   own  uncle-in- 
-  the   one  who  negotiated   the   special    contract  with 
Board   of  Supervisors   at   three   times  the   statutory 

for  his  uncle-in-law,   who   sought   all  the   extensions 
Lme    for  preparation  his  uncle-in-law  claimed  to    need, 
directed   the  preparation,   who   checked   the    "rough  draft" 
he   transcript,    and  who  offered   it  to   the  trial   court 
filing,    etc. 
(3)    What  marvelous  kind   of  Alice-in-Wonderland  double- 
is  that  which  is  found   in  the   first  paragraph  on  page 
r  Respondent's  Brief?      In  the  first  place,    it  is   not 
Llant's   contention,   as  respondent  too  nicely  and  con- 
sntly  claims,   that  the   court  refused  to   let   him    "offer" 
records   into    evidence,    once  they  were   in  court,    but  that 
:ourt  went   far  further  and   refused  to  order  the   produc- 
of  these   records   and  thus  kept  their  contents   from  it- 
and  this  Court  on  appeal.      And  how,    in  the  name   of 
Dn,  may  records  be  produced  unless,   when  they  are  other- 
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unavailable,  their  production  is  ordered  by  the  court? 

These  hospital  records  and  arrest  reports  (and  police 
)  were  highly  relevant  to  the  issue  of  fraud  and  cor- 
ion  in  the  case.   This  is  so  obvious  that  appellant  is 
tied  by  respondent's  claim  to  the  contrary. 

After  the  record  had  been  settled  and  "approved"  by 
trial  court,  the  California  Supreme  Court  subsequently, 
ppellant's  motion,  ordered  the  prosecutor's  opening 
ess  and  the  voir  dire  examination  of  prospective  jurors 
d  to  the  record  before  it,   Fraser  was  engaged  in  pre- 
ng  this  portion  of  the  record  between  July,  1950  and 
ary,  1951.   In  his  petition,  among  other  times,  appel- 

alleged  Fraser  had  been  arrested  for  drunkenness  on 
ber  21,  1950  (R.  11),  which  was  while  Fraser  was  sup- 
lly  actually  eneiaged  in  preparing  the  record. 

Appellant  should  have  been  allowed  to  question  Fraser, 
ace  records  and  establish  this  fact.   Appellant,  as 
,  should  have  been  allowed  to  call  Mrs,  Eva  Hoffman 
stablish  that  Fraser  was  excessively  intoxicated  while 
as  attempting  to  transcribe  the  notes,  was  arrested 

than  once  during  this  period,  etc,  (R.  162), 

Appellant,  further,  by  the  production  of  these  records 
ay  the  questioning  of  Fraser,  as  well  as  by  corroborat- 
testimonial  evidence,  should  have  been  allowed  to 
2  Fraser  had  misrepresented  his  ability  and  was  in 

mentally  and  physically  incompetent  to  transcribe 
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notes,  as  alleged  (R,  10),  because  of  his  excessive 
of  and  long-standing  and  continued  addiction  to  alco- 
ic  beverages,  with  its  inevitable  brain  damage,  which 
minated  in  1953  in  an  attempt  at  suicide,  hallucinations, 
ere  delirium  tremens,  and  lengthy  hospitalization  (see 
150,  162-163,  items  4  &  5). 

C.   THE  DISTRICT  COURT  DENIED  APPELLANT 
ADEQUATE  TIHIE  AND  OPPORTUNITY  TO 
PREPARE. 

{App.  Op.  Br.  pp.  31-35) 

(Resp.  Br.,  Point  III-C,  pp.  20-22) 

Appellant's  Opening  Brief  and  the   uncontradicted 

s   of  record   present    a  decisive  answer  to   respondent's 

claim  that   "The  court  was  most  liberal  in  granting 

to    the   petitioner  in  which   to   prepare   for  trial." 

In  the   first  place,   time  without   opportunity  to  pre- 

is  meaningless   (Adams  v.    U.S.   ex  rel.  McCann.   317  U.S. 

279),   and  the  record  shows  without   contradiction  that 

conditions  under  which  appellant  was  obliged  to  pre- 

and  consult  with  counsel  at  San  Quentin  were  prohibi- 

•      Such  conditions  were  made  the  subject  of  affidavits 

red   in   support  of  various  motions   for  relief,    and  are 

of  the   record.     Not  one  counter-affidavit  was  filed. 

xplain  this   failure  on  his  part,   respondent  offers  the 

se   that    "Most  of  these   [pre-hearing]    proceedings  were 

without   notice  and  due  to  the   shortness  of  time   counter- 
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'idavits  were  unable   to  be  prepared," 

There   are  four  answers  which   conclusively  repudiate 
s  claim:    (1)    In  each  case   respondent's  counsel,   being 
ved   copies   of  all  papers   filed,    were  notified   of, 
leared  at  and  participated   actively  in  the  proceedings. 

a  single  pre-trial  hearing  was  held   in  the   absence 
respondent's   counsel.      (2)    Respondent's   counsel  did 

once  request  a  delay  of  any  pre-trial  hearing  or  ask 
■  time  in  which   to   file  counter-affidavits.      (3)    The 
ord  discloses  that  respondent  did  have   ample  time  to 
e  any  counter-affidavits  he  desired.     In  one  instance 
jecond  motion  for   a  transfer  of  custody  was  put  over  a 
Ik  (R.   S5) ,      (4)   When  respondent  testified  at  his  own 
uest    (PTR.   149-176),    he  did   not  deny  in  any  substantial 
ticular  the   facts  alleged   in  the   affidavits;    on  the 
trary,    his   stated   purpose   in  testifying  was  to   justify 

condemned   actions,    orders  and  treatment  of  appellant, 

to    seek  a  change   of  custody   for   appellant    (see   respond- 
's  motion  at  conclusion  of  his  testimony:    R.   176). 

Respondent  does  not    and  cannot   dispute  that,   at  the 
bon  prior  to  the  hearings,   all  of  appellant's  legal 
Ers  were  examined  and  their  contents  ascertained,   or  that 
Ipllant's  person  and  effects  were   searched  daily,    often 
R  than  once,    or  that   conversations   between  appellant 
this  counsel  were  listened  to,   or  that  all  the   other 
ligations   relating  to   this  matter  were  not   correct. 
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Further,  since  respondent  was  never  personally 
•sent  during  consultations  between  appellant,  appel- 
it's  counsel  and  others,  or  when  appellant  was  searched, 
)  testimony  was  hearsay.   Had  he  wanted  to  rebut  appel- 
it's  affidavits,  he  was  free  to  produce  as  witnesses 
i   agents  the  guards  but  chose  not  to  do  so. 

The  District  Court's  offer  to  transfer  appellant  to 
latraz  may  have  been  "unprecedented"  but  had  appellant 
:epted  it  blindly  he  would  have  found  himself  in  an 
ossible  position.  Respondent  elects  to  ignore  the 
Idavit  of  George  Davis,  appellant's  counsel,  showing 
s  to  be  true.   Further,  appellant  did  accept  the  offer 
only  asked  that  the  conditions  offered  be  spelled  out, 
ch  the  court  refused  to  do.   (See  R.  123-124,  125,  128- 
,  130-131,  132-139 J 

Appellant  did — and  still  does — want  an  early,  fair 
decisive  hearing  on  these  charges.  When  his  counsel 
bed  this  on  November  30,  1955,  he  naturally  assumed 
*ould  be  able  to  produce  witnesses  or  take  their  deposi- 
is,  have  access  to  relevant  public  records,  and  have  a 
jsonable  opportunity  to  prepare.  This  didn't  prove  to 
yhe  conditions  that  obtained,  however. 

!  After  noting  that  the  petition   originally  was  filed 
pecember,  1954,  respondent  observes  that  the  petition 
ti:ains  a  statement  that  "said  persons  [i.e.,  witnesses 
pupport  of  the  charges]  have  stated  that  they  are  willing 
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testify  to  facts  germane  to  this  matter  under  oath 
suant  to  subpoena."  This  is  true  but  it  certainly  does 
aid  respondent,  since  it  affirmatively  appears  under 
livision  A  of  this  point  that  appellant  vjas  never  able 
subpoena  these  witnesses,  to  take  their  depositions, 
5et  vital  records  produced, 

D.   THE  DISTRICT  COURT  POSSESSED  THE  STATU- 
TORY AUTHORITY  TO  ORDER  THE  SHORTHAND 
NOTES  PHOTOSTATED  AND  FURNISHED  APPEL- 
LANT WITHOUT  PREPAYIvIENT  OF  COSTS;  ITS 
REFUSAL  TO  DO  SO  HAI4PERED  APi^ELLANT  IN 
PROVING  HIS  CHARGES. 

(App.  Op.  Br.  pp.  46-27) 

(Resp.  Br.,  Point  III-D,  pp.  22-23) 

Respondent's  claim  that  2B   USC  §  2250  was  intended 

kpply  only  to  records  and  documents  "of  the  trial  court 

re  the  trial  court  was  a  federal  court"  is  fantasy, 

I  fact.   It  applies  to  precisely  what  it  says  it  applies: 

ecords  and  documents  on  file  in  the  office  of  any  Clerk 

;he  United  States. 

1  The  shorthand  notes  were  on  file  with  the  District 

|t  Clerk.   They  were  a  crucial  part  of  the  record  both 

jihe  State  courts  and  in  the  District  Court,  and  were 

ftred  as  exhibits  at  the  first  opportunity  when  the 

(rings,  which  centered  around  them,  began. 

The  notes  were  impounded  on  December  16.   The  hearings 

n   then  scheduled  to  begin  on  January  9.   Appellant's 

Ejirt,  as  soon  as  they  were  available,  immediately  began 
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jtudy  them.   They  were  available  only  at  the  clerk's 
.ce  and  when  that  office  was  open,  which  gave  appel- 
;'s  expert  only  some  15  dsys  in  which  to  work.   Appel- 
:   had  only  a  limited  amount  of  funds.  If  he  had  paid 
*300  to  ^400  required  to  have  the  notes  photostated 
fould  have  been  unable  to  pay  his  expert.   As  it  was, 
funds  were  soon  exhausted  and  he  was  compelled  to 
leed  in  forma  pauperis. 

Too,  appellant  was  running  out  of  time.  His  expert 
not  able  to  complete  his  study  of  the  notes,  around 
:h  the  entire  proceeding  centered,  unless  they  were 
.lable  at  nights  and  on  weekends  (see  PTR.  262-263), 
illant  in  consequence  immediately  asked  to  have  the 
s  photostated  and  furnished  him  without  cost  under 

ISC  §  2250. 

The  District  Court  had  unquestionable  pov/er  under 
section  to  order  the  notes  photostated  and  furnished 
llant  v;ithout  charge  to  him.   It  prejudicially  abused 
iiscretion  in  refusing  to  do  so, 

/  THE  DISTRICT  COURT  HAD  BOTH  THE  POWER  AND 
DUTY  TO  REFUSE  TO  ALLOVJ  J.  MILLER  LEAVY 
TO  APPEAR  AS  GO-COUNSEL  FOR  RESPONDENT; 
IT  SHOULD  HAVE  DONE  SO. 

(App.  Op.  Br.  pp.  35-33) 

(Resp.  Br.,  Point  IV,  pp.  23-24) 

Contrary  to  respondent's  claim,  J.  Miller  Leavy  was 

j'the  statutorily  designated  counsel  for  the  warden," 
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Attorney  General  of  the  State  was  (Calif.  Gov't  Code, 

!511).  When  (under  circumstances  not  applicable  here) 

strict  attorney  represents,  or  acts  on  behalf  of,  the 

len  of  a  State  prison,  it  is  always  the  district  attorney 

.he  county  in  which  the  prison  is  located  (see,  e.g., 

.f.  Pen.  Code,  §§  1475,  3701-3702),   San  Quentin  is  in 

.n  County.   J.  Miller  Leavy  is  a  deputy  district  attor- 

of  Los  Angeles  County. 

Respondent  has  not  quoted  all  of  Section  12550  of 

California  Government  Code.   That  section  further 

'ides: 

"...  When  he  [the  Attorney  General]  deems  it 
advisable  or  necessary  in  the  public  interest,  or 
when  directed  to  do  so  by  the  Governor,  he  shall 
assist  any  district  attorney  in  the  discharge  of 
his  duties,  and  may,  where  he  deems  it  necessary, 
I  take  full  charge  of  any  investigation  or  prosecu- 
j  tion  of  violations  of  law  of  which  the  superior 
1  court  has  jurisdiction.   In  this  respect  he  has 
I  all  the  powers  of  a  district  attorney,  including 
,j  the  power  to  issue  or  cause  to  be  issued  subpoenas 
It  or  other  process," 

Thus,  the  section  is  not  authority  at  all  for  the 

Im  that  the  Attorney  General  has  the  mandatory  power 

(r  State  law  to  compel  a  district  attorney  or  his  deputy 

ssist  him  in  representing  a  respondent  warden  in  a 

|ral  court  habeas  corpus  proceeding.  Rather,  when 

ijicable,  the  section  commands  the  contrary:  it  is  the 

|«rney  general  who  must  assist  the  district  attorney, 

[i  The  District  Court  had  the  clear  power  and  duty  to 

f^e  to  allow  J,  Miller  Leavy  to  appear  (under  the  facts 
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,he  case),  and  it  is  no  answer  to  say  it  was  all  right 
him  to  appear  simply  because  he  did  not  argue  his  own 
imony  or  because  his  appearance  was  purportedly  "not 
issarily  a  matter  of  choice  with"  him.   Leavy  obviously 
ed  to  appear;  if  he  didn't,  he  was  free  to  have  said 

If  he  had,  the  court  certainly  would  not  have  forced 
to. 

v    the  district  court  should  have  granted 
appellant's  motion  to  make  the  state  of 
California  a  party-respondent,    appellant 

DID  not  call  the  PROSECUTOR,  THE  SUBSTI- 
TUTE reporter  and  THE  TRIAL  JUDGE  AS  AD- 
VERSE WITNESSES;  HE  WAS  NOT  ALLOWED  TO. 

(App.  Op.  Br.  pp.  3S-/fO) 

(Resp.  Br.,  Point  V,  pp.  25-26) 

Respondent  does  not  deny  that  both  in  fact  and  in 

the  State  was  and  is  the  real  party  in  interest  in 

;  habeas  corpus  proceeding,  but  argues  that  to  have 

ited  appellant's  motion  and  hence  to  have  made  the 

e's  agents,  in  addition  to  the  respondent,  directly 

'arable  to  the  court  "would  be  a  violation  of  the 

enth  Amendment  of  the  United  States  Constitution." 

I 
1 

i  Respondent  is  mistaken^   The  case  he  cites — Elliott 
jendricks,  213  F.2d  922 — expressly  holds  that  a  habeas 
lus  proceeding  is  not  a  suit  against  the  State.  To 
1  joined  the  State  as  a  respondent,  then,  would  not 
'  made  it  a  party  to  a  suit  in  any  accepted  legal 
finition  of  that  word.   It  simply  would  have  made  it  a 
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:y  to  the  proceeding,  according  judicial  recognition 
Its  actual  real  party  in  interest  status. 

When  the  writ  proceeds  against  the  warden  he  is  not 
ig  sued  by  the  petitioner;  rather,  the  petitioner  is 
.lenging  the  warden's  right  to  detain  him  and  may  ask 
lore  by  way  of  relief  than  his  release  from  illegal 
.ody.  And  while  the  writ  does  proceed  against  the 
en  (because  he  is  the  custodian  and  has  no  right  to 

the  petitioner  in  violation  of  petitioner's  consti- 
onal  rights),  it  seldom  is  the  warden  who  is  the  State 
t  alleged  to  have  deprived  the  petitioner  of  those 
ts  in  the  first  place. 

Specifically,  in  this  case,  if  other  State  agents 
1  in  the  petition  had  not  allegedly  deprived  appellant 
is  constitutional  rights,  then  appellant  could  not 

proceeded  against  the  warden  or  maintained  that  the 
sn,  by  detaining  appellant  for  execution,  was  not 
ig  beyond  his  authority  as  a  State  officer. 

Thus  respondent's  argument  is  a  truly  dubious  one, 
)ils  down  to  this:  A  State's  judicial  agents  and 
:ies  may  contrive  to  obtain  and  have  upheld  on  appeal 
>ital  conviction  in  violation  of  fundamental  constitu- 

uL  rights,  and  then  be  forever  free  from  proper  Federal 
(•  intervention  simply  by  having  in  advance  transferred 

)etitioner  to  the  custody  of  a  prison  warden  in  another 
^■al  judicial  district  and  then  blandly  maintain  that 
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do  not  have  to,  and  cannot  be  made  to,  answer 
ctly  as  a  party  to  any  Federal  court  proceeding. 

Such  tenuous  argiiment  is  one  arising  from  convenience 
er  than  conviction  and  merits  being  dismissed  as  such. 

Respondent's  concluding  assertion  that  J,  Miller 
y,  appellant's  prosecutor  in  the  State  court,  Stanley 
er,  the  substitute  reporter,  and  the  Hon.  Charles  V/. 
Ice,  the  trial  judge,  were  called  by  appellant  as  adverse 
esses  is  just  not  true,  as  the  record  shows,  and  appel- 

could  not  impeach  his  own  witnesses,  so  the  point  is 
in  any  sense  or  to  any  degree  hypothetical. 

I  RESPONDENT'S  SEIZURE  AND  HOLDING  OF  APPEL- 
LANT'S LITERARY  PROI-ERTY  AND  HIS  REFUSAL 
TO  PERI^IIT  APPELLANT  TO  HONOR  THE  CONTRACT 
ENTERED  INTO  BETWEEN  HIMSELF  AND  HIS  COUNSEL 
WORKED  TO  PREVENT  APPELLANT  roOM  PROVING 
HIS  CHARGES,  DEPRIVED  APPELLANT  OF  HIS 

,   PROPERTY  WITHOUT  DUE  PROCESS  OF  LAW,  AND 
DENIED  APPELLANT  THE  EFFECTIVE  ASSISTANCE 
OF  COUNSEL.   THE  DISTRICT  COURT  COMMITTED 
REVERSIBLE  ERROR  IN  REFUSING  TO  DECLARE 
APPELLANT'S  RIGHTS  ON  THESE  SUBJECTS. 

(App.  Op,  Br.  pp.  40-46) 
(Resp.  Br,,  Point  VII,  pp.  28-29) 
|I Respondent's  argument  in  opposition  to  this  point 
ily  has  no  merit.   True,  "Neither  the  [State]  Director 
|rrections  nor  the  State  of  California  were  parties 
tie  habeas  corpus  action."  But  neither  were  nor  are 
51  indispensable  nor  even  necessary  parties  to  a  con- 
cation  and  decision  by  the  District  Court  of  appel- 
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;'s  application  for  a  declaration  of  his  rights  under 
ISC  §§  2201  and  2202,  as  prayed  for  (R.  168-169). 

It  was  the  respondent  warden  who  had  seized  appellant's 
rary  property;  he  who  held  and  who  still  holds  it  in 
possession;  he  who  did  and  does  refuse  to  release  it, 
wise,  it  was  and  is  he  who  refused  to  permit  appellant 
onor  the  contract  entered  into  between  appellant  and 
counsel,  George  T.  Davis,   It  is,  moreover,  not  the 
ons  or  motives  for  his  acts  that  are  challenged  as 
iving  appellant  of  his  rights  under  the  Fourteenth 
dment,  but  the  acts  themselves.  Hence  it  is  apparent 

the  only  necessary  party  was  and  is  the  respondent. 

Further,  the  California  Attorney  General,  counsel  for 
ondent,  is  also,  under  State  law  (Calif,  Gov't  Code, 
511)  ,  counsel  for  the  State  and  the  Director,  VJhen  the 
ication  for  declaratory  relief  was  called  and  denied 
he    District  Court,  this  counsel  stood  by  and  said 
ing  on  the  subject  of  whom  he  considered  proper  parties, 
3ugh  he  had  every  opportunity  to  do  so.   Having  failed 
ake  his  objection  in  the  District  Court,  he  may  not 

it  here  for  the  first  time  on  appeal. 

There  are  several  conclusive  answers  to  respondent's 
ti  that  "This  question  [of  appellant's  rights]  should 

termined  in  the  State  courts." 

First .   These  questions  have  been  adjudicated  by  the 

s*s  courts,  including  its  highest  court,  and  this  fact 
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specifically  alleged  in  the  application  for  declara- 

relief  (R.  202),   State  remedies  are  exhausted. 

The  petition  for  habeas  corpus  in  the  Marin  County 
rior  Court  referred  to  by  respondent  was  filed  long 
re,  not  after,  these  proceedings  were  had  in  the 
rict  Court.   It  v/as  denied,  except  that  appellant 
given  the  light  to  send  a  written  assignment  of  his 
erty  rights  in  the  manuscript  of  the  unpublished  novel 

by  respondent,  and  the  question  of  property  rights 
If  was  left  undecided.  In  practical  effect,  no  relief 
granted  (R.  186-188). 

As  well,  the  California  Supreme  Court  later  denied 
out  opinion  a  petition  for  habeas  corpus,  seeking  the 

relief  as  was  subsequently  sought  in  the  application 
declaratory  relief  under  28  USC  §§  2201  and  2202  in 
[District  Court  (R.  174-193). 

Appellant  has  no  further  available  remedy  in  the  State 
ts.  He  is  civilly  dead  (Calif.  Pen.  Code,  §  2602), 
so  is  barred  from  instituting  a  civil  suit  in  the 
bs  of  California. 

'  Second.   But  there  is  no  comparable  provision  for  civil 
a  in  Federal  law.   Appellant  is  resultantly  free  to 
l(Ln  whatever  relief  to  which  he  may  be  entitled  under 

iral  law  and  the  14th  Amendment  in  the  Federal  courts. 

1 

''  Third.  What  is  ultimately  in  issue  here  is  not  alone 
[Ration  of  State  law,  or  a  non-federal  determination 
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the  validity  of  a  State  prison  regulation.   It  is 
ither  the  acts  of  respondent  in  seizing  and  holding 
)ellant's  literary  property  and  refusing  to  allow 
)ellant  to  honor  the  contract  entered  into  between  him 
I  his  counsel  operate  to  deprive  appellant  of  his  property 
ihout  due  process  of  lav/  and  deny  him  the  effective 
iistance  of  counsel,  clearly  matters  within  the  juris- 
;tion  of  the  District  Court.   This  was  demonstrated  in 
I  opening  brief. 

Fourth .   Federal  courts  have  both  the  clear  power  and 
,y  to  strike  down  State  prison  rules  which,  in  their 
)lication  to  a  State  prisoner  seeking  relief  in  the 
leral  courts,  operate  to  deprive  the  prisoner  of  due 
[cess  or  equal  protection  of  the  law,   ( Ex  parte  Hull , 

U.S.  546.) 

Appellant  does  have  an  enforceable  legal  right  to 
literary  property  as  well  as  an  enforceable  legal  right 
honor  the  contract  with  his  counsel.  The  cases  cited 
respondent  are  not  in  point. 

While  appellant  is  civilly  dead  under  State  law,  he 
ressly  retains  the  right  to  "mak[e]  and  acknowledgle] 
ale  or  conveyance  of  property"  (Calif.  Pen,  Code,  § 
3).  Further,  in  this  State,  "No  conviction  of  a  crime 
ks  any  forfeiture  of  any  property  ..."  (Calif.  Pen, 
xe,  §  2604),   And  the  Fourteenth  Amendment  commands  that 
>!State  shall  deprive  any  citizen  of  his  property  without 
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process  of  law  or  aeny  him  the  right  to  the  effective 
Lstance  of  counsel. 

[I  THE  RECORD  SHOWS,  AS  A  MATTER  OF  LAVJ,  A 
PERSONAL,  CONTINUING  AND  FIXED  BIAS  ON 
THE  PART  OF  JUDGE  GOODMAN  AGAINST  APPEL- 
LANT AND  IN  FAVOR  OF  THE  STATE  OF  CALI- 
FORNIA. 

A.   THE  AFFIDAVIT  OF  DISQUALIFICATION  V/AS 
SUFFICIENT. 

(App.  Op.  Br.  pp.  47-50) 

(Resp.  Br.,  Point  Vi,  pp.  26-2S) 

Respondent  claims  that  "the  district  judge  correctly 

d  that  the  allegations  of  the  affidavit  v;ere  insuf- 

ent  to  show  personal  bias  and  prejudice."  But  a 

ing  of  the  affidavit  (R.  101-118)  shows  that  it  was 

1  on  far,  far  more  than,  as  respondent  claims,  "a 

opinion  of  the  judge  on  a  matter  of  law  and  an  ad- 

3  prior  ruling,"  It  was  based  on  the  angry  and  intem- 

te  language  of  Judge  Goodman's  opinion  in  Chessman  v. 

}|  12S  F.Supp.  600,  on  the  evident  personal  hostility 

LCit  therein,  on  the  public  hysteria  that  opinion  pro- 

;  on  the  judge's  repeated  complaints  that  the  case 

>efore  him;  on  his  reference  to  his  court  as  a  laundry; 

s  iinkept  promises  to  change  appellant's  custody;  on 

•efusal  to  grant  appellant  adequate  time  or  opportunity 

-epare  and  present  his  case,  etc.,  as  set  out  in  the 

ing  brief,  and  as  fortified  by  his  widely  publicized 

iipts  to  have  the  habeas  corpus  law  changed  and  shut 

I  3S. 
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Bllant  out  of  Federal  court,  his  conduct  of  and  com- 
ts  during  the  actual  hearings,  and  his  statement  that 
lidn't  care  what  the  Supreme  Court  intended,  he  was 
ig  to  proceed  in  his  own  way,  etc. 
In  such  a  fact  setting  appellant  again  submits  that 

point  should  be  controlled  and  tested  by  the  stand- 
3  fixed  by  the  Supreme  Court  in  the  cases  of  In  re 
:hinson.  349  U.S.  133,  136,  and  Berger  v.  United  States, 

U.S.  22. 

Appellant  has  another  case,  Knapp  v.  Kinsey,  232  F.2d 

,  which  he  believes  is  squarely  in  point.   There  the 

:h  Circuit  stated  and  held  (p.  466): 

"...  V/hen  the  remarks  of  the  judge  during  the 
course  of  a  trial ,  or  his  manner  of  hahdling~tTie 
trial,  clearly  ind-jate  a  hostility  to"~one  of  the 
pari:! 63,  or  an  unv/arranted  prejudgment  ol'   the 
i  '^e-'^'its  of  the  ca3o"7~or  an  aligmient  on  the  part 
oT  the  Court  with  one  of  the  parties  foi'  the  pur- 
pose of  furthering  or  supporting  the  contentions 
of  such  parcy,  the  judge  indicates,  whe ther  conT 
i  S'ji Dusly  or  not,  a  personal  bias  and  prejudice 
■  which  renders  invalid  any  resulting  jucgmen-':;  in 
,  favor  of  the  party  so  favored..   ^CitationsD  T".  . 

1  "  ,  .  .  the  conduct  of  the  District  Judge  did  not 

I  conform  to  the  standard  required  by  the  foregoing 

•  authorities.  Whether  consciously  or  otherwise, 

I  he  failed  from  the  start  of  the  trial  to  view  this 

I  case  with  the  im.partiality  between  litigants  that 

j  the  defendants  were  entitled  to  receive.   His 

!  active  participation  in  the  case  and  in  the  ques- 

j  tioning  of  witnesses  exceeded  what  was  reasonably 

i|  necessary  to  obtain  a  clear  understanding  of  what 

I  their  testimony  was  and  fully  justifies  appellants' 

I]  complaint  that  at  times  'he,  figuratively  speaking, 
stepped  down  from  the  bench  to  assume  the  role  of 
advocate  for  the  plaintiff,'   Although  appellees' 

I  counsel  did  not  ask  or  need  such  assistance,  and 
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apparently  at  times  realized  the  possible 
prejudice  to  their  case,  the  prejudicial  effect 
to  appellants'  rights  requires  a  reversal  of 
the  judgment,   (Citations.)" 

judgment  was  reversed  and  the  case  remanded  for  re- 

1  before  another  judge.   The  interests  of  justice 

for  a  like  decision  in  this  case, 

B.   THE  AFFIDAVIT  OF  DISQUALIFICATION  V/AS 
TIMELY;  ON  ITS  FILING,  JUDGE  GOODMAN 
SHOULD  HAVE  DISQUALIFIED  HIMSELF. 

(App,  Op,  Br.  p.  51) 

(Resp.  Br.,  Point  VI,  pp.  26-23) 

Respondent  argues  that  appellant's  affidavit  of  dis- 
ification  v;as  not  timely.   He  cites  28  USC  §  144  in 

and  then  points  out  that  the  affidavit  was  not  filed 
h.   December  29,  1955,  which  was  29  days,  to  quote  re- 
dent,  "after  petitioner  was  expressly  informed  that 
e  Goodman  would  handle  the  matter  and  approximately 
lays  L actually  12  days]  prior  to  the  time  then  set 
Srial  Lbut  actually  IS   days  before  the  hearings  got 
rway] . " 

First.   28  USC  §  138  provides  that  ''The  times  for 
Lng  terms  of  court  shall  be  determined  by  rule  of  the 
?ict  court."  And  by  rule  the  District  Court  for  this 

'let  has  provided  that  "Terms  of  this  Court  shall  be 

at  San  Francisco  commencing  on  the  first  Monday  in 
!i,  the  second  Monday  in  July  and  the  first  Monday  in 

iber  of  each  year," 

40. 
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Thus,  since  the  tern  during  v/hich  appellant's  habeas 
pus  hearing  was  held  began  on  the  first  Monday  in 
leraber,  1955  and  did  not  end  until  early  March,  1956, 

since  the  Supreme  Court's  mandate  did  not  come  dovm 
il  November  23,  1955  (several  days  after  the  term  had 
iin)  ,  and  since  hearings  were  concluded  and  the  decision 
iered  weeks  before  the  term  ended,  appellant  could  not 
sibly  have  filed  his  affidavit  "not  less  than  ten  days 
Dre  the  beginning  of  the  term  at  which  the  proceeding 
i]    to  be  heard." 

In  this  context,  court  terms  are  simply  an  irrelevant 
iion,  "and  the  difficulty  with  fictions  is  that  those 
f   are  most  apt  to  mislead  are  those  who  proclaim  them." 
.  Justice  Jackson  in  a  separate  opinion  in  Brown  v. 
m,  344  U.S.  443,  542.) 
Second.   Appellant  filed  his  affidavit  at  the  earli- 

possible  and  practicable  time.   True,  appellant  learned 
.  Judge  Goodman  would  be  the  hearing  judge  on  November 

1955 — and,  through  counsel,  immediately  objected  in 
l.  to  the  assignment  (PTK.  2-6).   On  this  same  date, 
j;e  Goodman  flatly  rejected  counsel  for  appellant's 
L  suggestion  he  voluntarily  disqualify  himself  and 
ijed  he  then  was  not  prejudiced  (PTR.  7-13,  19-20). 

■  Appellant  accepted  the  refusal  and  the  statement. 
i    else  could  he  do?   To  have  filed  an  affidavit  in 
J|face  of  both  would  have  been  a  futile  act.   It  would, 

4l«: 


xner,  nave  xorecxosea  appellant  irom  seeKing  Juage 

draan's  disqualification  at  some  future  date  should  it 

|2ar  the  judge  still  entertained  the  bias  appellant 

(ieved  he  had  shown  in  the  past,  since  the  statute 

bits  "A  party  [to]  file  only  one  such  affidavit  as 

any  judge. " 

As  soon  as  it  became  apparent  to  appellant  that 

56  Goodman  still  did  entertain  a  personal,  continuing 

fixed  bias  and  prejudice  against  him,  and  it  further 

jared  that  the  facts  of  record  were  sufficient  to 

iblish  thet  bias  and  prejudice  as  a  matter  of  law, 

dlant  immediately  prepared  and  filed  his  affidavit. 

.t  he  set  out  all  the  relevant  facts.   Therefore, 

)ondent's  argument  that  the  affidavit  was  not  timely 

I  quibble. 

Third.   It  is  not,  as  respondent  claims,  "appellant's 

-ention  that  [without  more]  the  judge  against  whom 

affidavit  of  bias  or  prejudice  is  filed  must  permit 

•her  judge  to  pass  on  the  sufficiency  of  the  affidavit," 

j  It  is  appellant's  contention,  as  demonstrated  under 

lit  VII-A  just  above  and  in  the  opening  brief,  that  the 

Idavit  more  than  sufficiently  showed  as  a  matter  of 

ithe  bias  denounced  by  28  U3C  §  144,  and  hence  that, 
H 

iandatorily  required  by  lav/  in  such  a  situation.  Judge 
tJman  should  have  proceeded  no  further,  and  another  judge 
?tld  have  been  assigned  to  hear  the  proceeding, 

42, 


hs   noteu ,  no  counter-aixiaavni  was  iixea;  zne    lacts 
not  disputed.   Respondent  significantly  does  not 
agree  with  appellant's  statement  in  the  opening  brief 
(t  "disqualification,  further,  would  not  have  interfered 

h   the  regular  hearing  and  disposition  of  the  case," 

I 

j  The  point  is  not  academic  or  the  prejudice  suffered 

lippellant  slight  by  the  failure  of  Judge  Goodman  to 

(qualify  himself.   That  failure  deprived  appellant  of 

I  most  fundamental  right  demanded  by  our  system  of 

sprudence:   the  right  of  the  litigant  to  have  his 
heard  by  an  impartial  judge.   (In  re  Murchinson , 

U.S.  133,  136,) 
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There  is  nothing  to  be  found  in  Respondent's  Brief 
t  dictates  appellant  should  or  must  retreat  from 
position  that,  for  those  reasons  specified  and  argued 
dis  opening  brief  and  here,  this  Honorable  Court 
old  reverse  the  order  and  judgment  of  the  District 
rt  —  discharging  the  writ  and  remanding  appellant  to 
tody  —  with  appropriate  directions  either  to  dis- 
rge  appellant  from  custody,  or  to  hold  full  and  fair 
rings  on  appellant's  charges, 

WHEREFORE,  this  alternative  relief,  as  prayed  for 
pages  52-53  of  Appellant's  Opening  Brief,  should  be 
ited . 

Dated;   July  23,  1956. 

Respectfully  submitted , 
GEORGE  T.  DAVIS 
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tViLLiAM  A.  Wylie,  as  Trustee  in   Bankruptcy  of  the 
Estate  of  John  Lucas  Hudson,  Sr.,  a  Bankrupt, 

Appellee. 


APPELLANTS'  OPENING  BRIEF. 


Statement  of  Jurisdiction. 

This  is  an  appeal  from  an  order  of  the  District  Court, 
outhern  District  of  California,  Central  Division,  af- 
rming  on  review.  Findings  of  Fact,  Conchisions  of  Law 
id  Order  of  a  Referee  in  Bankruptcy.  Jurisdiction 
''  the  District  Court  existed  under  Section  67(c),  Title 

,  U.  S.  C.  A.  Jurisdiction  of  this  Circuit  Court  of 
-j")peals  lies  under  Section  47(a)  and  (b)  of  Title  11, 
'.  S.  C.  A. 
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Statement  of  the  Case. 

This  appeal  is  taken  from  an  order  of  the  District 
Court  in  a  summary  proceedings  in  favor  of  William 
A.  Wylie,  trustee  in  bankruptcy  of  the  estate  of  John 
Lucas  Hudson,  Sr.,  confirming  a  decision  by  the  Referee  i 
holding  that  the  trustee  was  entitled  to  certain  sums: 
and  credits  arising  on  account  of  personal  services  of 
the  bankrupt  rendered  before  and  after  adjudication  un- 
der a  contract  alleged  by  the  trustee  to  have  existed  prioi' 
to  adjudication. 

In  1952  the  bankrupt  made  an  assignment  for  the 
benefit  of  his  creditors  [R.  p.  205].  An  attorney,  Mr. 
Granger,  had  represented  the  bankrupt  in  a  lawsuit  pricffl 
to  his  assignment,  but  did  not  represent  him  therein  nor 
again  until  early  in  1954  [R.  pp.  232-233].  Attorney 
Granger,  desiring  to  exploit  the  bankrupt's  talents  for 
mass  production  in  construction,  obtained  his  oral  state- 
ment that  his  personal  services  would  be  available  to  Mr, 
Granger  in  any  deal  he  might  later  set  up  [R.  p.  233], 
Prior  to  March,  1954,  Mr.  Granger,  in  the  name  of 
Sierra  Construction  Company,  submitted  to  Commodity 
Credit  Corporation  (hereinafter  referred  to  as  CCC)  a 
request  for  the  right  to  bid  on  a  contract  for  the  fabri- 
cation and  erection  of  grain  bins.  The  request  was  not 
answered  for  several  months.  While  the  bankrupt  was 
employed  for  wages  as  a  construction  foreman  in  Sac, 
Diego  Mr.  Granger  conceived  the  idea  of  a  program  fOl^ 
the  mass  production  of  homes,  and  developing  the  idea  ' 
investigated  the  various  areas  where  an  active  demam  i 
for  homes  would  encourage  FHA  and  VA  governmen 
loans  and  determined  upon  Palmdale,  California,  as  ; 
likely    area    [R.    p.    235].      About    January,    1954,    Mr 


i 
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Granger,  in  company  with  the  bankrupt,  one  Philip  Bloom, 
and  another  unidentified  man,   visited   Palmdale   and  lo- 
cated  a   piece   of   property   suitable   for    immediate   sub- 
division belonging  to  one  Thornburg   [R.  pp.  273-275]. 
,Mr.    Bloom    was    a    building   contractor    with    offices    in 
iCulver  City,  California.     In  March,   1954,   Mr.   Bloom, 
Mr.  Granger  and  Blanche  V.  Hudson,  wife  of  the  bank- 
rupt, signed  and  acknowledged  Articles  of  Incorporation 
pf  Appellant   corporation,    Pacific-Palmdale   Development 
Company    (hereinafter   referred   to  as   PPD   Co).     The 
.articles  had  not  yet  been  filed  with  the  Secretary  of  State 
Iwhen  Mr.  Granger  received  from  CCC  an  invitation  to 
bid  for  a  contract  to  construct  grain  bins.     Mr.  Granger 
it  once  conferred  with  the  bankrupt  and  while  the  latter 
ivas  in  the  office  of  Liff  &  Kim,  architects,  in  reference 
'o  the  housing  deal  at  Palmdale,  Mr.  Hudson  learned  of 
me  Lloyd  R.  Reeve  as  a  prospect  to  finance  the  grain 
lin  deal.    This  was  about  April  3,  1954  [R.  pp.  71,  72]. 
There   followed   negotiations   which   speedily    resulted   in 
he  preparation   of   a   joint   venture   agreement   whereby 
,he  Reeve  interests  would  finance  and  manage  the  grain 
in  deal  and  PPD   Co.  would  make  available  to  Reeve 
Interests  the  personal  services  of  the  bankrupt  for  one- 
alf  the  profit    [Tr.   Ex.    1].     The  agreement  was   pre- 
lared  by  Mr.   Granger  representing  PPD   Co.   and   Mr. 
^inton,   as   attorney   for   the   Reeve   interests,   on   April 
,   1954   [R.  p.   166].     The  agreement  was   finished  late 
1  the  day  and  at  once  flown  by  Mr.  Reeve  to  Washing- 
'-  In,  D.   C.    [R.   pp.    328-329]    where   the   bankrupt   was 
^  (Waiting  him.     Articles  of  PPD  Co.  were  filed  in  Sac- 
^  imento   on   the   day   of   the   night   Mr.    Reeve    flew    to 
•^  l^'ashington  and  a  certified  copy  was  not  yet  available 
''  the  directors  in  Santa  Monica  and  Culver  City,  hence 


at  the  time  Mr.  Reeve  left  for  Washington,  there  was 
no  authority  set  up  to  sign  the  agreement  nor  was  it 
signed  by  any  agent  of  PPD  Co.  [R.  pp.  328-329].  Mr. 
Hudson  telephoned  Mr.  Granger  and  stated  that  Mr. 
Reeve  desired  the  agreement  executed  before  a  bid  was 
submitted  to  CCC  [R.  pp.  331-332].  When  there  ap- 
peared the  necessity  for  executing  the  agreement  at  once 
at  Washington,  D.  C,  Mr.  Granger  commissioned  the 
bankrupt  to  sign  it  for  PPD  Co.,  with  his  agency  then 
to  end  [R.  pp.  328-329].  As  soon  as  was  reasonably 
possible  this  action  was  approved  and  adopted  into  PPD 
Co.  corporate  records  as  shown  by  Respondents'  Exhibit 
G  [R.  p.  247]. 

About  April  9,  1954,  the  bid  was  filed  with  CCC  fol- 
lowing 3  days  work  at  Washington,  D.  C,  by  Mr.  Reeve 
and  the  bankrupt   [R.  pp.  91-92].     On  April   17.   1954, 
CCC  conditionally  accepted  the  bid  [R.  p.  93].    On  April 
19,   1954   (date  of   fiHng  of  the  petition  in  bankruptcy^ 
herein  and  adjudication)    Reeve,   Inc.,  accepted  the  con-  ' 
ditions  of  the  earlier  CCC  acceptance,  but  then  had  yet    ^ 
to   put   up  a   performance   bond   which   was    not   posted     ' 
until  after  April  28,   1954    [R.  p.   225].     On  April  20,  ;  ♦ 
1954,  PPD  Co.  adopted  a  resolution  to  employ  the  bank-  r 
rupt  on  the  grain  bin  deal  for  a  compensation  of  the  first 
$50,000.00  of  its  profit  and  50%  of  all  other  profit  after  r^ 
PPD    Co.    had    received   a    similar    amount    [R.    p.    250'!^ 
and   Resp.   Ex.   D].     The   bankrupt   accepted   a   written    ' 
memorandum  of  the  terms  of  the  employment  on   May:  '. 
3,   1954,  after   returning  from   Sacramento  to  aid   Mr.*'  ^ 


? 


I 
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Reeve  in  posting  the  bond.  The  joint  venture  earned 
a  profit  of  which  $20,000.00  was  paid  to  PPD  Co.  and 
by  it  to  the  bankrupt.  More  is  yet  to  be  paid  at  the 
close  of  litigation  between  the  joint  venturers. 

The  District  Court  held  PPD  Co.  to  be  the  alter  ego 
of  the  bankrupt  and  a  means  to  defraud  the  estate  of 
profits  from  the  grain  bin  deal.  It  held  the  bankrupt 
indebted  unto  his  estate  for  all  profit  he  received  from 
the  grain  bin  deal  and  substituted  the  trustee  in  place 
of  PPD  Co.  in  a  state  court  action  against  the  Reeve 
interests  for  an  accounting.  The  bankrupt  and  PPD 
Co.  prosecute  this  appeal. 

Specifications  of  Error. 
The  Court  erred  in  each  of  the  following  respects: 

1.  Finding  of  Fact  VII  [R.  pp.  18-20]  is  not  sup- 
ported by  the  evidence. 

2.  Finding  of  Fact  XXIV  [R.  pp.  24-25]  is  not 
supported  by  and  is  contrary  to  the  evidence. 

3.  Finding  of  Fact  XXV  [R.  pp.  25-26]  is  contrary 
0  and  not  supported  by  the  evidence. 

4.  Finding  of  Fact  XLV  [R.  p.  31]  is  contrary  to 
ind  not  supported  by  the  evidence. 

5.  Finding  of  Fact  XLVI  [R.  p.  32]  is  contrary  to 
nd  not  supported  by  the  evidence. 

6.  Finding  of  Fact  XLVII  [R.  p.  32]  is  not  supported 
V  the  evidence. 

7.  Finding  of  Fact  XLVIII  [R.  pp.  32-33]  is  not 
apported  by  and  is  contrary  to  the  evidence. 


8.  The  Findings  of  Fact  fail  to  find  on  any  of  the 
facts  estabHshed  by  the  evidence,  which  are  as  follows: 

(a)  When  he  filed  his  Petition  in  Bankruptcy 
the  bankrupt  and  his  wife  and  children  resided  to- 
gether in  California. 

(b)  The  bankrupt's  wife  never  joined  in  nor  con- 
sented to  any  assignment  by  him  of  his  future  earn- 
ings. 

(c)  All  sums  paid  to  the  bankrupt  or  to  PPD  Co. 
under  the  joint  venture  agreement  were  paid  only 
in  consideration  of  the  personal  services  performed 
by  the  bankrupt. 

(d)  The  fund  from  which  any  sums  were  paid, 
in  the  grain  bin  deal,  unto  appellants  did  not  come 
into  existence  until  after  April  19,   1954. 

(e)  Services  of  the  bankrupt  on  the  grain  bin 
deal  and  compensation  for  same  were  not  reason- 
ably divisible  into  those  proportions  of  the  whole 
performed  or  earned  before  and  after  April  19,  1954. 

(f)  The  services  performed  by  the  bankrupt  on 
the  grain  bin  deal  were  performed  both  before  and 
after  April  19,  1954,  a  substantial  portion  of  the 
whole  being  required  to  be  performed  after  April 
19,  1954,  in  order  to  earn  any  compensation  under 
the  joint  venture  agreement  and  employment  con- 
tract. 

9.  Each  of  the  Conclusions  of  Law  except  V  and  XII 
are  against  the  law  and  the  evidence. 

10.  The  Court  erred  in  approving  and  affirming  th< 
Referee's  decision  of  December  6,  1955. 
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Summary  of  Argument. 

Appellants  believe  their  argtiment  sustains  all  the  fore- 
going specifications  of  error  and  tends  generally  to  estab- 
lish the  following  conclusions  as  determinative  of  the 
appeal. 

1.  The  Appellate  Court  is  not  bound  by  the  trial 
Court's  Findings  of  Fact. 

2.  Employment  of  the  bankrupt  and  the  fund  from 
'which  his  services  were  to  be  paid  did  not  exist  actually 
!or  potentially  on  April  19,   1954. 

t  3.  Wages  may  not  be  assigned  when  they  are  to  be 
earned  under  a  contract  which  is  merely  possible  at  the 
time  of  the  assignment. 

4.  No  inquiry  can  be  made  into  the  question  of  cor- 
Iporate  alter  ego  if  no  fraud  or  inequitable  position  is 
being   shielded    thereby. 

'  5.  There  can  be  no  actionable  fraud  without  damage 
and  creditors  cannot  be  defrauded  of  that  to  which  they 
are  not  entitled. 

!    6.     Earnings  of  the  bankrupt  in  the  grain  bin  deal  were 
iubject  to  his  contract  as  his  property  and  did  not  belong 
'  p  his  trustee  in  bankruptcy. 

i  7.  PPD  Co.  was  not  the  corporate  alter  ego  of  the 
bankrupt. 

!  8.  Assuming  PPD  Co.  to  be  the  corporate  alter  ego 
f  the  bankrupt,  yet  the  trustee  and  creditors  are  not 
■■  btitled   to   the   bankrupt's   earnings   and   no   fraud   was 


.Mended 


or  committed  or  inequitable  position  created. 


ARGUMENT. 

I. 

The  Appellate  Court  Is  Not  Bound  by  the  Trial  Court's 

Findings  of  Fact. 

A.  When  there  is  no  conflict  in  the  evidence  on  ma- 
terial issues,  an  appellate  tribunal  is  in  as  good  position 
as  the  trial  court  to  draw  inferences  from  the  evidence 
and  is  not  bound  by  the  trial  court's  findings. 

See: 

In  re  Jersey  Materials  Co.,   50  Fed.   Supp.  428,    j 
53  Am.  Bk.  Rep.  N.  S.  359;  I 

In  re  Hedgeside  Distillery,   123   Fed.   Supp.   933 
942  (I); 

Stewart  v.  Ganey,  116  F.  2d  1010,  1013; 

Sheldon  v.  Waters,  168  F.  2d  483. 

There  is  no  conflict  in  the  evidence  which  established 
these  determinative  facts: 

1.  PPD  Co.  articles  of  incorporation  were  signed 
March  9,  1954  [Resp.  Ex.  I].  , 

2.  Said  articles  of  incorporation  were  forwarded  to  ' 
Sacramento  by  Mr.  Granger  on  April  3,  1954,  and  filed  • 
with  the  Secretary  of  State  on  April  6  [R.  p.  239], 

3.  When  said  articles  were  signed  and  acknowledged 
the  original  invitation  from  CCC  to  bid  on  the  grain 
bin  deal  had  not  been  received  [R.  pp.  234-235]. 

4.  Negotiations  with  Mr.  Reeve  for  financing  the 
grain  bin  deal  did  not  start  until  April  2  or  3,  1954 
[R.  p.  71]. 
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5.  The  joint  venture  agreement  between  PPD  Co. 
and  Reeve  was  formulated  April  6,  1954,  and  executed 
April  7,  1954  [R.  p.  78]. 

6.  Philip  Bloom  had  no  interest  in  the  grain  bin  deal 
at  any  time  [R.  p.  290],  but  his  interest  in  and  activity 
with  PPD  Co.  continued  many  months  until  as  late  as 
April  25,  1954  [R.  pp.  294,  297  and  Resp.  Ex.  J]. 

7.  The  night  of  the  very  day  said  articles  were  filed 
at  Sacramento,  Mr.  Reeve  flew  the  unexecuted  joint  ven- 
ture agreement  back  to  Washington,  D.  C,  and  desired 
that  it  be  executed  before  any  bid  was  submitted  to  CCC. 
Thereupon,  by  telephone  call,  Mr.  Granger  authorized 
the  bankrupt  to  sign  the  agreement  for  PPD  Co.,  limit- 
ing his  authority  to  that  act  and  the  return  of  the  con- 
tract to  PPD  Co.    [Resp.  Ex.  G,  R.  pp.  328-329]. 

8.  PPD  Co.  as  a  party  was  discussed  prior  to  drafting 
the  joint  venture  agreement  [R.  76].  In  early  April 
Mr.  Bloom  was  interested  in  getting  into  the  grain  bin 
deal  [R.  pp.  290,  291]. 

9.  Mr.  Granger's  only  legal  opinion  to  the  bankrupt 
regarding  his   financial  affairs  was  to  tell  the  bankrupt 

]that  if  he  planned  to  save  from  substantial  earnings  the 
funds  with  which  to  re-establish  himself  in  business,  he 
I  should  know  that  such  savings  were  subject  to  the  de- 
■mands  of  his  creditors  unless  they  released  him  or  he 
lobtained  a  discharge  in  bankruptcy  [R.  p.  267]. 

I  10.  Mr.  Granger  had  represented  Mr.  Hudson  in 
two  law  suits  [R.  pp.  232-233]  and  did  not  represent  him 
in  the  assignment  for  creditors. 

11.     Mr.    Granger   initiated   and   developed   the   grain 
lin  deal  and  the  Palmdale  construction  deal  on  his  own 
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initiative  for  the  purpose  of  capitalizing  on  the  bank- 
rupt's talent  for  mass  construction  production  [R.  pp.^ 
233-237]. 

12.  The  bankrupt  performed  4  days  work  at  Wash- 
ington, D.  C,  prior  to  his  bankruptcy  adjudication  on 
April  19,  1954,  in  procuring  a  CCC  contract  for  the  joint 
venture  [R.  pp.  104-105]. 

13.  The  bankrupt  performed  substantial  service  in 
performance  of  the  CCC  contract  for  bins  and  such  serv- 
ice continued  for  more  than  one  year  following  the  filing 
of  his  bankruptcy  petition  and  adjudication.  Such  work 
was  necessary  to  the  creation  of  the  fund  from  which 
the  joint  venture  was  to  derive  its  profit  [Tr.  Ex.  1; 
R.  p.  94]. 

14.  Neither  the  joint  venture  agreement  nor  the  em- 
ployment agreement  between  PPD  Co.  and  the  bankrupt 
divides  either  the  bankrupt's  services  or  compensation  for 
his  services  into  proportions  of  the  whole  which  were 
performed  or  earned  before  and  after  his  adjudication. 

15.  The  employment  agreement  between  PPD  Co. 
and  the  bankrupt  was  made  after  his  adjudication  [Resp. 
Ex.  D]. 

16.  At  the  time  of  his  adjudication,  the  bankrupt  lived 
in  California  with  his  wife  and  children  [R.  pp.  196, 
203]. 

17.  The  bankrupt's  wife  never  consented  to  any  as- 
signment of  his  earnings  [R.  p.  206]. 

18.  Though  the  Reeve  bid  for  a  grain  bin  contract 
was  accepted  on  April  19,  1954  (date  of  adjudication). 
Reeve  did  not  deposit  his  performance  bond  with  CCC 
until  after  April  28,  1954  [R.  pp.  5,  6,  107,  225]. 
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B.  Current  Findings  of  Fact  by  the  Referee  and 
District  Judge  will  not  be  accepted  on  appeal  when  a 
mistake  has  been  clearly  shown. 

See: 

»In  re  Ernst,  107  F.  2d  760; 
In  re  Hoffman,  82  F.  2d  58,  60; 
Kauffman  &  Broivn  etc.  v.  Long,  182  F.  2d  594 
(9th  Cir.). 

,      When  such  a  mistake  is  shown,  the  appellate  court's 
}  review  may  be  as  extensive  as  that  of  the  District  Judge. 

I  See: 

!  Morris  Plan  etc.  v.  Henderson,  131  F.  2d  975. 

As  will  be  shown  later  in  this  argument,  the  learned 
Referee  gave  no  recognition  whatever  to  rules  of  law 
which  should  be  controlling  and  mistakenly  emphasized 
an  issue  as  paramount  which  would  have  been  no  issue 
at  all  had  such  rules  of  law  been  acknowledged. 

II. 
Employment   of  the   Bankrupt  and   the   Fund   From 
Which  His  Services  Were  To  Be  Paid  Did  Not 
Exist  Actually  or  Potentially  on  April  19,  1954. 

II  A.     Employment    of    the    bankrupt,    though    contem- 
ijplated,  did  not  actually  exist  until  at  least  April  20,  1954, 

■when  PPD  Co.  adopted  its  resolution  employing  the  bank- 
:rupt,  though  he  did  not  accept  formally  until  May  3, 
,1954,  when  he  returned  to  Los  Angeles  from  Sacra- 
'mento,  because  of  Reeve's  difficulty  in  obtaining  a  per- 
formance bond  [Resp.  Ex.  D]. 

B.  The  joint  venture  agreement  [Tr.  Ex.  1]  was  exe- 
cuted April  7,  1954  [R.  p.  78].    By  its  very  terms  it  was 
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limited  to  the  1954  bin  program  of  CCC  and  had  Mr. 
Reeve  not  been  awarded  a  CCC  contract  the  joint  venture 
agreement  would  have  had  no  subject  matter  upon  which 
to  operate.  Hence,  until  the  CCC  contract  was  awarded 
Mr.  Reeve  for  1954  the  condition  upon  which  he  could 
utilize  the  bankrupt's  services  could  not  arise,  except 
to  prepare  and  submit  a  bid,  and  under  such  circum- 
stances there  was  no  possibility  of  such  services  ever 
being  compensated.  It  appears  that  the  terms  of  such 
agreement  were  determined  on  April  19,  1954^  between 
CCC  and  Mr.  Reeve  by  the  latter's  telegram  accepting 
CCC's  earlier  conditional  acceptance  of  the  original  Reeve 
bid  [R.  p.  15].  However,  Mr.  Reeve  had  yet  to  deposit 
a  performance  bond  with  CCC.  It  was  not  deposited 
until  after  April  28,  1954  [R.  p.  225].  The  simple 
result  of  this  was  that  no  contract  existed  between  CCC 
and  Reeve  until  the  bond  was  deposited. 

See: 

Restatement   of    Law   of    Contracts,    p.    45,    Sec. 
38(a),  and  p.  66,  Sec.  60;  also 

Flytm  V.  Dougherty,  3  Cal.  Unrep.  412,  26  Pac. 
831,  832. 

The  deposit  of  a  performance  bond,  though  subse- 
quent in  form,  is  precedent  in  effect  and  no  contract 
existed  between  CCC  and  Reeve  until  it  was  deposited. 


See: 


Williston  on  Contracts.  Rev.  Ed..  Vol.  3,  p.  1917, 
Sec.  667-A. 
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If  on  the  date  the  bankrupt  filed  his  petition  and  was 
adjudicated,  there  was  only  the  possibility  that  he  might 
engage  in  future  work,  certainly  those  services  would 
have  to  be  performed  and  their  compensation  earned 
after  adjudication  and  the  earnings  would  belong  to  the 
bankrupt.  Under  such  circumstances  the  bankrupt's  po- 
sition is  similar  to  that  of  a  man  who  is  hired  by  the 
month  and  files  for  bankruptcy  and  is  adjudicated  in  mid- 
month.  The  law  gives  such  a  man  his  salary  earned  after 
the  filing  and  adjudication,  as  will  be  seen  under  Point 
VI  of  this  argument. 

III. 
Wages  May  Not  Be  Assigned  When  They  Are  To  Be 
Earned  Under  a  Contract  Which  Is  Merely  Pos- 
sible at  the  Time  of  the  Assignment. 

The  Reeve  contract  with  CCC  did  not  exist  on  April 
19,  1954,  and  on  that  day  was  a  mere  possibility  because 
Reeve's  performance  bond  was  not  filed  until  after  April 
,  28,  1954.  The  mere  possibility  of  wages  is  not  subject 
'to  assignment  and  the  filing  of  the  petition  in  bank- 
ruptcy could  not  imply  assignment  of  earnings  under 
a  merely  possible  contract,  such  wages  not  even  having 
a  potentiality  until   10  days  after  the  filing. 

See: 

Walker  v.  Rich,  79  Cal.  App.  139,  249  Pac.  56. 
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IV. 
No  Inquiry  Can  Be  Made  Into  the  Question  of  Cor- 
porate Alter  Ego  if  No  Fraud  or  Inequitable  Po- 
sition Is  Being  Shielded  Thereby. 

The  learned  Referee  was  under  the  impression  that 
the  question  of  whether  PPD  Co.  was  the  corporate 
alter  ego  of  the  bankrupt  was  the  paramount  issue  in 
the  case  and  expressly  declared  this  opinion  [R.  p.  90]. 
From  the  premise  of  that  opinion,  the  Referee  advanced 
to  the  conclusion  that  if  it  were  his  alter  ego,  "it  is  one 
and  indivisible,  it  does  not  make  any  dii^'erence  whether 
he  did  or  did  not  perform  or  devote  himself  to  the  joint 
enterprise."  Such  reasoning  appears  entirely  fallacious 
and  gives  no  recognition  whatever  to  the  rule  that  the 
propriety  of  a  corporate  alter  ego  cannot  be  questioned 
except  to  avoid  a  fraud  or  inequitable  advantage  which 
arises  from  the  double  relationship.  It  is  common  and 
essentially  honest  practice  for  a  man  to  channel  his  i 
personal  efforts  through  the  medium  of  a  corporation,  i 
It  is  not  sound  to  argue  that  a  man  using  a  corporate 
alter  ego  is,  ergo,  guilty  of  fraud  because  it  is  not 
enough  to  show  that  the  corporation  is  the  mere  in- 
strumentality of  the  individual. 

See: 

12  Cal.  Jur.  2d,  p.  604,  Art.  8,  and  cases  cited. 

It    must    appear    that    to    recognize    separate    entities 
would  aid  the  consummation  of  a  wrong. 
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See: 

Mini  fie   V.    Rowley,    187    Cal.    481,    approved    in 
IVenbau  v.  Hezdett,  193  Cal.  675,  697; 

Jackson  T'.   American  Bearing,  89   Cal.   App.   2d 

256,  200  P.  2d  836; 
Marr  v.  Postal  Union  Life  Ins.  Co.,  40  Cal.  App. 

2d  673,  105  P.  2d  649. 

It  was  necessary  to  determine  that  a  fraud  or  inequi- 
table advantage  was  created  and  being  protected  by  the 
corporate  structure  before  inquiry  could  be  made  into 
the  question  of  the  propriety  of  the  corporate  alter  ego. 
This  the  learned  Referee  did  not  do.  He  regarded  that 
question  as  of  first  importance  and  held  that  its  creation 
was  fraudulent,  a  finding  wholly  without  support  in  the 
evidence  as  will  be  seen  under  Point  VII  of  this  argu- 
ment. The  Referee  should  have  first  determined  whether 
i  fraud  had  been  committed  and  then  made  inquiry  into 
:he  question  of  corporate  alter  ego  after  fraud  was 
discovered. 

:   See: 

Chiarello  v.  Axelson,  25  Cal.  App.  2d  157,  70  P. 
2d  731; 

Stanford  Hotel  Co.  v.  Scwind,  180  Cal.  348,  181 
Pac.  780; 

Erkenbrecker  v.  Grant,  187  Cal.  7,  200  Pac.  641 ; 

Walter   Co.   v.   Zuckerman,   214   Cal.   418,   6   P. 
2d  251. 

1  For  the  moment,  let  us  reason,  in  part,  as  the  Referee 
'as  reasoned,  and  hold  that  PPD  Co.  was  the  alter  ego 
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of  the  bankrupt.  This  would  first  result  in  a  determina- 
tion that  the  joint  venture  agreement  was  really  between 
Mr.  Reeve  and  the  bankrupt  with  the  effect  that,  at  the 
time  of  his  adjudication,  the  bankrupt  had  an  employ- 
ment contract  with  Mr.  Reeve  under  which  he  had  done 
4  days  work  in  procurement  of  a  CCC  contract.  Such  ' 
CCC  contract  was  but  a  potential  because  Mr.  Reeve 
had  yet  to  deposit  his  performance  bond  which  he  did 
more  than  10  days  after  the  adjudication.  By  the  post- 
ing of  the  bond,  and  not  until  then,  did  there  come  into 
existence  a  subject  matter  for  the  parties  to  work  on 
under  their  joint  venture  agreement,  and  from  which 
pay  for  the  services  might  come.  As  will  be  seen  under 
Point  VI  of  this  argument,  such  pay  for  the  services 
was  the  property  of  the  bankrupt  and  not  that  of  his 
estate  or  trustee.  There  is  no  fraud  to  date.  Now  as-  [ 
sume  that  the  bankrupt  sees  fit  to  divide  his  earnings 
with  his  wife,  his  son  and  his  attorney.  Still  no  fraud 
is  committed,  nor  intended.  If  he  seeks  to  effect  that  ( 
division  through  the  medium  of  a  corporation,  there  is 
still  no  fraud.  The  learned  Referee  reaches  the  fraud 
only  by  mistakenly  giving  prime  importance  to  the  ques- 
tion of  corporate  alter  ego  as  the  Referee  himself  declares. 
The  close  relationship  between  the  bankrupt  and  PPD 
Co.  the  Referee  deemed  of  a  fraudulent  character  and 
because  of  it  ruled  that  all  earnings  of  the  bankrupt  for 
more  than  one  year  after  his  adjudication  were  the  prop- 
erty of  his  bankrupt  estate.  An  appellate  court  has 
somewhat  aptly  characterized  a  decision  of  such  nature 
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as  subjecting  the  bankrupt  to  an  "involuntary  servitude" 
for  his  creditors.  The  Referee,  once  sparked  on  the 
question  of  fraud,  found  fraud  throughout  transactions 
where  there  was  no  suggestion  of  fraud. 

The  bankruptcy  act  is  a  benevolent  statute.  It  con- 
templates that  an  honest  debtor  may,  under  its  influence, 
rehabilitate  himself  financially.  It  is  impossible  for 
such  debtor  to  file  under  the  act  without  in  some  mea- 
sure contemplating  his  own  rehabilitation  and  in  some 
detail  planning  for  personal  and  profitable  activity  after 
his  adjudication.  If  such  planning  ripens  into  an  asset 
prior  to  his  filing,  that  asset  belongs  to  his  creditors, 
unless  exempt,  but  if  the  planning  and  even  some  effort 
does  not  become  an  asset,  neither  the  creditors,  the  trus- 
tee nor  the  Referee  should  seek  to  accelerate  a  mere 
\  potential  into  an  assumed  reality  and  thus  prevent  the 
'  rehabilitation  the  Act  would  afford.  Surely  a  beneficent 
statute  does  not  lose  its  beneficence  merely  because  one 
planning  his  enjoyment  of  it  finds  that  his  plans  have 
■not  borne  fruit  at  the  time  he  claims  its  benefits.  It 
would  seem  that  a  bankrupt's  plans  for  the  future  be- 
'long  but  to  him,  so  long  as  he  surrenders  his  existing 
I  assets  to  his  creditors. 

i  When  the  learned  Referee  emphasized  the  question 
of  corporate  alter  ego  as  of  first  importance  in  the  case 
|he  was  under  a  mistaken  concept  of  the  law,  and  this 
.  lis  one  reason  why,  as  contended  under  I-B  of  this  ar- 
igument,  the  Appellate  Court  is  not  bound  by  the  Find- 
ings of  Fact. 
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V. 
There  Can  Be  No  Actionable  Fraud  Without  Damage 
and  Creditors  Cannot  Be  Defrauded  of  That  to 
Which  They  Are  Not  Entitled. 

As  will  appear  later  in  this  argument,  the  earnings 
of  the  bankrupt  under  the  grain  bin  deal  belonged  to 
him.  In  that  they  were  his  property  they  could  not  con- 
stitute a  part  of  his  bankrupt  estate.  To  exclude  from 
such  estate  that  to  which  the  creditors  are  not  entitled 
is  not  a  wrong  to  the  estate  or  to  the  creditors.  While 
the  bankrupt  intended  no  fraud  upon  his  creditors,  even 
had  he  intended  such  by  an  association  with  PPD  Co., 
yet  the  creditors  sustain  no  damage  in  being  deprived 
of  that  to  which  they  are  not  entitled.  To  be  actionable, 
a  fraud  must  be  accompanied  with  damage. 

See: 

Gonsalves  v.   Hodgson,   38   Gal.    2d   91,   237   P, 
2d  656; 

Gerini  v.   Pac.   Employ.   Ins.    Co.,  27   Gal.   App. 
2d  52,  55(3),  80  P.  2d  499; 

Tsang  v.  Kan,  78  Gal.  App.  2d  275,  177  P.  2d 
630; 

United   States   v.    North   Pac.    Ry.    Co.,    188    F. 
2d  277; 

Ward  V.  Deavers,  203  F.  2d  72; 

Dabney  v.  Levy,  191  F.  2d  201. 

There  being  no  damage  or  actionable  fraud,  the  ques- 
tion of  corporate  alter  ego  was  wholly  immaterial. 
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VI. 
The  Earnings  of  the  Bankrupt  in  the  Grain  Bin  Deal 
Were  Subject  to  His  Contract  as  His  Property 
and   Did   Not   Belong  to   His  Trustee   in   Bank- 
ruptcy. 

A.  As  seen  under  Point  III  of  this  argument,  at 
the  time  of  his  adjudication  the  bankrupt's  prospect  of 
activity  under  the  joint  venture  agreement  was  but  a 
possibiUty,  until  there  existed  a  contract  betw^een  CCC 
and  Reeve  and  the  performance  bond  had  been  deposited. 
Also,  PPD  Co.  had  no  reason  yet  for  defining  its  agree- 
ment with  the  bankrupt  and  did  not  do  so  until  its  offer 
of  the  next  day  which  the  bankrupt  accepted  on  May 
3,  1954.  Future  earnings  under  a  contract  which  is  non- 
existent are  non-assignable. 

See: 

Orkow  V.  Orkow,  133  Cal.  App.  50; 
Cox  V.  Hughes,  10  Cal.  App.  553; 
Williston  on  Contracts,  Vol.  2,  pp.  1183-1184. 

,  B.  On  April  19,  1954,  the  bankrupt  was  a  married 
man  residing  with  his  wife  in  the  State  of  California 
;[R.  pp.  196,  203].  His  wife  did  not  consent  in  writing 
jto  any  assignment  of  his  future  earnings    [R.  p.  206]. 

\\  Section  300  of  the  California  Labor  Code  provides 
ithat  the  assignment  of  future  wages  of  a  married  man 
is  not  valid  unless  consented  to  in  writing  by  his  wife. 
(This  section  of  the  Labor  Code  receives  a  very  liberal 
'Interpretation  by  the  Courts  and  the  terms  "wages," 
'fees,"    "salary"    and    "compensation"    are    synonymous. 
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In  Reynolds  v.  Reynolds,  14  Cal.  App.  2d  481,  58  P. 
2d  660,  the  Court  said: 

"Be  that  as  it  may,  a  fee  is  compensation  and  com- 
pensation is  salary." 

Quoting  from  Kirkivood  v.  Soto,  87  Cal.  394,  the  Court 
further  said: 

"The  words  'compensation'  and  'salary'  were  evi- 
dently used  synonymously  in  the  Constitution  and 
the  County  Government  Act.  .  .  .  'Wages'  and 
'salary'  as  here  employed  are  comprehensive  terms 
and  must  be  interpreted  in  their  broader  sense  to ' 
mean  compensation  for  services,  whether  such  com- 
pensation is  limited  to  a  fixed  sum  of  money  or  is 
payable  in  fees." 

In  United  States  v.  Gerdel,  103  Fed.  Supp.  635,  638, 
it  is  stated: 

"California  decisions  hold  that  the  modern  statu- 
tory usage  of  the  word  'salary'  is  intended  to  em- 
brace all  forms  of  compensation." 

C.  This  point  in  the  argument  impresses  appellants, 
as  involving  the  most  determinative  of  the  various  phases 
of  this  case.  Let  us  state  the  rule  of  law  for  which  ap- 
pellants contend:  If,  under  an  existing  and  continuing 
contract,  a  bankrupt  performs  a  service  prior  to  his  fil- 
ing a  petition  in  bankruptcy,  and  also  under  that  con- 
tract must  and  does  perform  substantial  service  after 
such  filing  and  his  adjudication  in  order  to  make  any 
compensation  whatever  payable,  and  the  services  and  their 
compensation  are  not  reasonably  divisible  into  the  propor- 
tions of  the  whole  of  either  which  were  performed  or 
earned  before  and  after  the  filing  and  adjudication,  the 
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entire  of  such  compensation  belongs  to  the  bankrupt  and 
none  to  his  trustee. 

This  very  Circuit  Court  (Ninth  Circuit)  has  approved 
and  adopted  the  rule  in  Miller  v.  Wooley,  141  F.  2d  837, 
839,  by  citing  and  following  the  rule  which  was  so  clearly 
announced  at  some  length  in  the  case  In  re  Leibowitt, 
93  F.  2d  333,  115  A.  L.  R.  623,  from  the  Third  Circuit 
and  in  which  the  United  States  Supreme  Court  denied 
a  writ  of  certiorari.  In  the  cited  case  the  bankrupt  was 
an  insurance  agent  who  had  a  continuing  contract  with 
the  insurance  company.  Prior  to  his  adjudication  he 
had  written  policies  and  had  yet  to  perform  substantial 
services  on  those  policies  before  a  salary  and  commissions 
accruing  after  adjudication  became  payable.  Reference 
was  made  by  the  Court  to  Bankruptcy  Act  47(a)  and 
70(a-5),  as  amended,  and  11  U.  S.  C.  A.  75,  110,  and 
,it  held  that  the  bankrupt  was  entitled  to  sums  earned 
■prior  to  adjudication  in  that  they  were  not  severable 
from  earnings  for  services  after  adjudication. 

In  re  Seiffert,  18  F.  2d  444,  involved  circumstances 
which  are  in  many  respects  similar  to  those  in  the  case 
at  bar.  The  contract  was  a  continuing  one,  existing  long 
before  bankruptcy,  under  which  some  work  had  been 
done  before  bankruptcy  and  more  work  yet  to  be  done 
after  adjudication  in  order  to  create  the  fund  from 
which  any  compensation  was  to  become  payable  (if  the 
bankrupt  did  not  elect  to  take  a  monthly  salary  of  $40.00 
as  he  had  the  right  to  do — an  option  which  did  not 
Sxist  in  the  case  at  bar).  On  November  1,  1923,  the 
bankrupt  had  made  an  agreement  to  manage  a  farm 
(for  two  years  and  at  his  option  could  receive  $40.00 
tier  month  or  %  of  the  grain  and  seed  crops  produced, 
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his  option  to  be  exercised  not  later  than  10  days  after 
threshing  time.  He  filed  his  bankruptcy  petition  on 
April  10,  1924,  and  was  adjudicated  2  days  later.  He 
did  not  schedule  the  contract.  In  the  fall  of  1924, 
5,500  bushels  of  wheat  were  harvested  and  he  elected 
to  take  his  percentage  of  the  grain.  It  was  held  that 
the  contract  had  not  been  performed  at  the  time  of  filing 
the  petition  and  adjudication  and  no  recovery  could  have 
been  made  upon  it  and  charges  against  the  bankrupt 
were  not  sustained. 

The  rule  was  recognized  in  the  7th  Circuit  in  the  case 
of  In  re  Thomas,  204  F.  2d  788.  The  bankrupt  was 
adjudicated  July  31,  1936.  It  was  claimed  that  he  con- 
cealed fees  earned  as  a  State  court  trustee  but  not  yet 
paid  when  he  filed  his  petition.  On  August  18,  1939, 
he  was  allowed  $3,500.00  fee  by  the  State  court.  This 
fee  covered  almost  one  year  prior  to  adjudication  and 
three  years  subsequent  thereto.  The  Referee  found  that 
portion  of  the  fee  earned  prior  to  bankruptcy  passed 
to  the  trustee.  The  appellate  court  held  that  as  there 
was  no  way  to  determine  what  was  due  when  the  petition 
was  filed,  the  Referee's  division  was  speculative  and 
uncertain    and   therefore    erroneous. 

The  rule  was  announced  from  the  2nd  Circuit  in 
Lockhart  v.  Mittlcman,  123  F.  2d  703.  The  bankrupt 
filed  his  petition  September  1,  1939,  and  was  at  once 
adjudicated.  Since  1935  he  had  acted  as  a  State  court 
trustee.  The  trustees  usually  filed  their  account  every 
six  months  and  the  bankrupt  had  always  been  granted 
an  allowance  of  $8,000.00  on  an  account  for  such  period. 
The  allowance  for  the  term  ending  June  30,  1938,  had 
been  made  and  paid  prior  to  September  1,  1939.  On 
May  4,   1939,  several  months  before  the   filing  of   the 
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bankruptcy  petition,  the  trustees  filed  their  account  for 
the  period  ending  December  31,  1938,  but  no  allowance 
was  made  thereon  until  September  5,  1939,  4  days  after 
the  filing  of  the  bankruptcy  petition.  The  Referee  held 
the  sum  transferable  and  that  it  should  have  been  sched- 
uled but  on  appeal  the  court  said:  "The  dividing  line 
is  whether  the  compensation  has  been  so  far  'earned' 
that  the  officer's  (bankrupt's)  conduct  thereafter  is  not 
a  factor  in  determining  the  amount."  It  was  held  that 
the  asset  was  not  required  to  be  scheduled.  In  the  case 
at  bar,  Mr.  Hudson's  services  after  his  adjudication 
I  were  required  to  earn  and  produce  the  fund  from  which 
he  was  to  be  paid  and  were  also  necessary  to  determine 
the  amount   of   his   pay. 

/;;  re  Coleman,  87  F.  2d  753,  involved  the  bankruptcy 
of  an  attorney.  He  had  been  engaged  under  a  contin- 
.gency  fee  arrangement  to  prosecute  a  suit  for  damages 
iwhich  he  filed  before  filing  his  petition  in  bankruptcy. 
It  was  held  that  his  fees  did  not  pass  to  the  bankruptcy 
trustee  as  the  bankrupt  had  no  rights  until  his  services 
were  performed  and  a  fund  existed.  In  the  case  at 
bar,  Mr.  Hudson  could  receive  no  pay  for  "procure- 
ment" of  the  CCC  contract  (his  services  rendered  prior 
to  his  bankruptcy  and  adjudication)  because  under  the 
CCC  contract  no  money  would  be  owing  until  "perform- 
ance." He  was  adjudicated  April  19,  1954,  the  per- 
formance bond  with  CCC  was  not  deposited  until  after 
April  28,  1954,  and  all  "performance"  was  after  his 
adjudication.  The  joint  venture  had  no  rights  until 
after  performance  and  no  fund  for  compensation  existed 
.until  after  such  performance. 

1    In   Mersf elder  v.   Peters   Cartridge,    130   Ohio   C.    C. 
;N.  S.  220,  it  was  held  that  an  incomplete  contract  for 
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personal  services  afforded  no  asset  for  the  bankruptcy 
estate  of  the  person  who  was  to  perform  them.  i 

The  foregoing  citations  declare  for  the  principle  thatj 
an  honest  bankrupt  shall  not  be  required  to  labor  through-' 
out  the  future  in  a  sort  of  involuntary  servitude  for  his: 
creditors,  yet  that  is  exactly  what  the  District  Court  deci-' 
sion  would  require  of  Mr.  Hudson. 

Counsel  for  the  trustee  are  learned  in  the  law  and 
skilled  in  the  procedure  of  the  bankruptcy  practice  in 
which  they  have,  for  over  25  years,  specialized  with 
a  probably  more  intensive  activity  than  any  law  firm 
in  California.  In  preparation  of  the  petition  which  in- 
itiated this  proceeding  [R.  pp.  3-9]  they  must  have  had 
a  ready  familiarity  with  the  rule  of  law  above  set  forth. 
They  also  knew  the  facts,  including  the  year  of  service 
which  the  bankrupt  gave  to  performance  of  the  contract 
AFTER  his  adjudication.  As  astute  lawyers,  they  knew, 
too,  the  difficulty  to  be  experienced  in  recovering  under 
the  petition  they  were  to  prepare.  Therefore,  they  de- 
clared expressly  upon  an  oral  contract  between  Reeve 
and  the  bankrupt  involving  merely  procurement  of  a 
CCC  contract  [R.  p.  3,  par.  II],  though,  not  to  weaken 
their  case,  they  also  declared  upon  the  written  agree- 
ment [R.  p.  4,  par.  V,  and  Tr.  Ex.  1].  They  declared 
upon  "procurement"  separately  because  they  knew  that 
all  effort  at  procurement  had  been  completed  prior  to 
adjudication. 

The  evidence  failed  wholly  to  establish  the  oral  con- 
tract. The  trustee's  only  witness  on  the  matter,  Mr. 
Reeve,  testified  that  it  was  not  intended  to  operate 
under  an  oral  joint  venture  agreement  and  that  it  was 
intended  that  their  activities  were  to  be  covered  by  a 
written  contract   [R.  pp.  141-142;  Tr.  Ex.  1]. 
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Under  the  rule  set  out  in  Section  1625,  Civil  Code  of 
California,  all  oral  preliminary  negotiations  are  deemed 
merged  into  the  later  writing.  Trustee's  counsel  eventual- 
ly abandoned  the  theory  of  trying  to  establish  a  separate 
oral  contract  of  the  bankrupt  to  cover  only  the  "procure- 
ment" nature  of  his  service  [R.  pp.  124-127]. 

The  rule  of  law  first  set  out  in  this  division  of  appel- 
lants' argument  is  the  premise  for  much  of  their  defense 
in  this  action  because  the  joint  venture  agreement  and  the 
bankrupt's  employment  contract  were  continuing  contracts, 
lis  services,  personally  performed,  were  their  subject 
.natter  and  necessary  to  the  creation  of  a  fund  which  did 
lot  then  exist  but  from  which  payment  for  services  must 
oe  made,  the  fund  coming  into  existence  and  the  large 
jart  of  the  services  being  performed  after  his  adjudica- 
:ion.  Such  documents  did  not  contemplate  any  determin- 
ible  division  of  the  services  or  their  compensation  into 
my  proportions  of  the  whole  of  each  which  were  to  be 
performed  or  earned  before  and  after  the  adjudication 
late. 

The  trustee's  learned  counsel  gave  clear  evidence  of 
Agreeing  with  appellants  upon  this  rule  of  law  for  which 
hey  contend  and.  more  importantly,  its  application  to  the 
iacts  of  this  case.  Firstly:  the  trustee  sought  to  have 
witness  Reeve  divide  the  bankrupt's  services  in  "procure- 
nent"  and  "performance"  into  their  percentages  of  the 
.ntire  service  [R.  pp.  84-90].  Trustee's  counsel  knew 
jOW  important  and  vital  it  was  to  his  case  to  make  this 
livision  when  he  said:  "It  is  highly  relevant  to  the  de- 
prmination  by  the  Court  as  to  what  percentage  was  pro- 
lurement"  [R.  p.  85].  Then  again,  on  the  page  of  the 
ecord  last  above  cited,  trustee's  counsel  further  stated: 
At  least,  that  portion  of  the  contract  that  was  fully 
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performed  and  the  amount  due  for  procurement  of  the 
contracts  was  an  asset  of  this  estate."  Secondly:  on  the 
same  page  of  the  record,  the  appHcation  of  the  rule  toi 
this  case  is  admitted  by  the  trustee  when  his  counsel 
states:  "As  to  performance  after  this  contract,  this 
estate  has  no  interest." 

It  is  unmistakable  that  the  trustee,  at  this  point  of  the 
record  has  declared  his  position  to  be  that  "procurement" 
was  a  service  rendered  prior  to  bankruptcy  and  that  all 
compensation  for  such  procurement  belonged  to  the  estate, 
and  that  the  estate  was  not  entitled  to  any  more  (italics 
by  appellants).  Also,  at  this  point  in  the  record  it  is 
unmistakable  that  the  trustee  claims  the  compensation  for 
the  services  were  divisible  and  that  a  portion  of  the  whole 
could  be  assigned  by  the  Referee  to  the  service  of  mere 
"procurement."  It  is  as  equally  unmistakable  that  the 
appellants  were  contending  that  a  division  of  the  whole 
compensation  could  not  be  made.  The  differences  betweer 
the  parties  at  this  stage  of  the  record  could  be  summed 
up  as  follows:  The  trustee  contends  for  divisibility  of 
service  and  compensation,  rejecting  all  of  each  which 
might  be  allocated  to  the  period  after  adjudication,  anc 
the  appellants  contending  no  suggested  division  could  be 
made. 

It  is  interesting  to  note  that  the  Referee's  decision  re- 
jected the  claims  of  both  sides  and  held  that  all  compen- 
sation for  all  service,  without  any  division  and  without 
recognition  of  time  of  performance,  belonged  to  the  trus- 
tee. In  reaching  his  conclusion,  the  learned  Referet 
labored  under  a  mistaken  concept  of  the  law  which  ap 
pellants  have  heretofore  assigned  as  another  reason  wh) 
this  Circuit  Court  is  not  bound  by  the  findings  of  fact. 
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The  trial  record  is  notably  wanting  in  any  authorities 
:ited  by  either  party  in  support  of  their  contentions  on 
ihis  issue.  At  the  close  of  the  case,  when  trustee's  counsel 
irose  to  deliver  the  opening  argument  which  would  nor- 
nally  include  and  be  followed  by  the  authorities  upon 
vhich  the  parties  relied,  the  Referee  waived  aside  the 
.rgument  and  proceeded  with  his  statement  of  his  de- 
,ision.  Had  such  authorities  been  acceptable,  they  might 
lave  served  to  acquaint  the  learned  Referee  with  the  rule 
>i  law  which  the  parties  acknowledged,  but  which,  as 
All  appear  from  the  following  excerpts  of  the  record, 
j?as  not  clear  in  the  thought  of  the  learned  Referee. 

!  At  a  time  when  the  parties'  counsel  were  contending 
iver  the  question  of  percentages  of  the  service,  the  Referee 
tated:  "the  paramount  issue  here  is  whether  or  not  in 
act  this  corporation  Palmdale  Pacific  Development  Com- 
any,  was  not  in  fact  the  alter  ego  of  the  bankrupt.  In 
ther  words,  if  the  corporation  was  his  alter  ego  and  it 
J  one  and  indivisible,  it  does  not  make  any  difference 
ihether  he  did  or  did  not  perform  or  devote  himself 
0  the  joint  enterprise  [italics  added;  R.  p.  90].  Witness 
teeve  testified  he  could  not  make  the  division  counsel 
ought  [R.  p.  94].  Later  in  the  record,  trustee's  counsel 
^in  sought  to  adduce  evidence  of  the  divisibility  of  the 
^rvices  [R.  pp.  123-124].  He  made  a  further  explana- 
lOn,  seeking  to  show  the  importance  of  dividing  the 
[udson  effort  into  percentages  given  for  procurement, 
!hen  the  learned  Referee,  wholly  mistaking  the  object 
ji  counsel's  effort,  and  confusing  the  attempted  division 
lith  a  possible  comparison  of  time  spent  by  Reeve  and 
tudson,  stated:  "Now  what  difference  does  it  make 
pw  much  percentage  of  each  man  was  devoted  to  pro- 
urement  and  how  much  to  production?     The  Court  does 
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not  understand  what  you  are  getting  at  .  .  ."  [R.  p. 
126].  Earlier,  after  trustee's  counsel  had  rather  fully 
and  carefully  explained  the  object  and  aim  of  his  question- 
ing, the  learned  Referee  stated:  "The  Court  is  a  little 
uncertain  by  what  you  mean  by  your  explanation  in  view 
of  the  testimony  of  this  witness  that  he  and  Mr.  Hudson 
and  others  journeyed  to  Washington,  stayed  at  the  Statler 
Hotel  there  and  used  their  joint  endeavors  to  procure  the 
contract"  [R.  p.  125].  Appellants  respectfully  urge  that 
the  learned  Referee's  own  words  establish  his  mistaken 
concept  of  the  law  when,  after  a  clear  statement  by  trus- 
tee's counsel  of  what  he  intended  to  prove  by  asking  Mr. 
Reeve  the  question:  "Mr.  Reeve,  in  the  services  to  be 
performed  by  Mr.  Hudson  as  furnished  to  Lloyd  R. 
Reeve,  Inc.,  under  this  contract  of  April  7,  1954,  to  thf, 
best  of  your  ability,  can  you  estimate  what  portion  of  tht 
services  of  Mr.  Hudson  were  performed  in  procuring 
contracts  and  what  percentage  of  the  services  were  per- 
formed in  the  performance  of  the  contracts  after  procure- 
ment?" [R.  p.  124]  the  Referee  inquired:  "Now  whai 
are  you  trying  to  prove  by  your  last  question?"  [R.  p; 
125]. 

Not  perceiving  the  real  issue  of  the  cause  as  it  occurreo 
to  and  was  presented  by  counsel  for  both  parties,  but  em 
phasizing  that  the  primary  issue  was  that  of  the  corporati 
alter  ego  he  thought  he  saw  in  PPD  Co.,  the  learnec 
Referee  proceeded  to  a  decision  which  made  no  divisioi 
whatever  of  either  the  bankrupt's  services  or  the  compen 
sation  for  them  and  awarded  the  entire  compensation  t( 
the  trustee,  though  only  four  days  of  time  prior  to  adju 
dication  had  been  spent  in  "procurement"  and  over  on 
year  after  adjudication  was  spent  in  "performance"  whici 
made  that  compensation  possible. 
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VII. 

>PD  Co.  Was  Not  the  Corporate  Alter  Ego  of  the 

Bankrupt. 

In  Finding  of  Fact  \^II  the  learned  Referee  holds  that 
in  April  3,  1954,  when  Articles  of  Incorporation  of  PPD 
ro.  were  filed  in  the  office  of  the  Secretary  of  State  of 
ralifornia.  it  did  not  contemplate  the  transaction  of  any 
)usiness  save  and  except  the  joint  venture  deal  between 
he  bankrupt  and  Reeve,  Inc.,  relating  to  the  grain  bin 
leal.  Such  is  not  a  fair  inference  from  the  evidence  and 
'et  must  have  been  of  prime  consideration  in  the  Referee's 
inding  of  fraud. 

'  As  between  inferences  equally  reasonable  and  equally 
'usceptible  of  being  drawn  from  proven  facts,  it  is  the 
luty  of  the  trial  court  or  jury  to  draw  that  inference 

yhich  is  favorable  to  fair  dealing. 

i 

See: 

Ryder  v.  Bamberger,  172  Cal.  791,  158  Pac.  753; 

United  States  v.  California  Midway  Oil  Co.,  259 
Fed.  343. 

I  Let  us  consider  some  of  the  proven  facts  from  which 
4e  Referee  had  to  draw  the  inference  in  Finding  of  Fact 
^11  which  we  have  above  referred  to. 

The  grain  bin  deal  was  discussed  for  the  first  time  by 
ludson  and  Reeve  on  April  3,  1954  [R.  p.  71].  Nego- 
•ations  had  not  ripened  into  a  deal  as  late  as  April  5, 
p54  [R.  p.  75].  In  such  negotiations,  Mr.  Reeve  had 
een  told  that  Mr.  Bloom  was  a  part  of  PPD  Co.   [R.  p. 

]  but  that  there  was  a  plan  to  take  Mr.  Bloom  out  of 

D  Co.  because  of  his  interest  in  building  at  Palmdale. 

r.  Bloom  testified  he  was  in  dozens  of  meetings  with 
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reference  to  the  Palmdale  building  program  [R.  p.  273]: 
and  a  corporate  structure  was  desired  in  connection  with 
it  [R.  p.  274]  and  Mr.  Bloom  was  in  favor  of  PPD  Co 
as  such  corporation  [R.  p.  285].  His  activity  in  affairs' 
planned  for  the  corporation  had  commenced  as  early  as 
January,  1954  [R.  p.  275]  and  continued  until  at  leasi 
April  25,  1954.  In  the  early  references  to  a  grain  bir 
deal,  at  a  time  not  definitely  determined,  Mr.  Bloom  was 
interested  to  get  into  the  grain  bin  deal  [R.  p.  291],  bu' 
what  form  of  organization  might  finally  define  his  inter- 
ests was  not  clear  to  him  because  of  the  "fluid"  nature  ol 
developments  which  somewhat  depended  on  the  attitud( 
of  Mr.  Thornburg  who  owned  the  land  and  might  financ( 
the  deal  at  Palmdale  [R.  pp.  282,  283,  296].  As  Mr 
Bloom  enthused  about  the  Palmdale  deal,  he  lost  interes 
in  the  grain  bin  deal  and  finally  divorced  himself  from  i 
[R.  p.  291]. 

From  these  proven  facts  Mr.  Bloom's  interest  must  b 
accepted  (a)  as  being  so  substantial  as  to  preclude  : 
finding  that  PPD  Co.  was  originated  as  a  corporate  alte 
ego  of  the  bankrupt  and  (b)  as  existing  prior  to  the  sign.; 
ing  of  the  corporation's  articles  in  March,  1954.  In  viev 
of  the  period  during  which  the  independent  Bloom  interes 
existed,  the  Referee  could  not  fairly  infer  that  on  Apr 
3,  1954,  PPD  Co.  contemplated  no  business  but  the  grai 
bin  deal  as  stated  in  Finding  of  Fact  VII. 

In  this  connection,  appellants  would  discuss  the  fac 
that  the  joint  venture  agreement  allowed  the  possible  as 
signment  of  it  to  Mr.  Hudson.  From  this  the  Refere 
must  have  inferred  fraud  [Finding  of  Fact  XIX.  R.  i 
23].  Such  provision,  when  understood,  is  entirely  coi 
sistent  with  the  innocence  of  the  bankrupt  and  his  attoi 
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ley  of  any  fraud.     The  grain  bin  deal  developed  with 
are  rapidity.     Within  3  or  4  days  after  the  bankrupt  and 
Mr.  Reeve  first  talked  of  it,  they  were  in  Washington, 
D.  C,  preparing  a  bid  to  CCC,  the  joint  venture  agree- 
nent  having  been  drawn  and  executed.     Contributing  to 
his  speed  of   unfoldment,    Mr.    Granger  met   with   Mr. 
vlinton  and  drew  the  joint  venture  agreement  on  April 
).  1954,  when  Mr.  Granger  did  not  know  positively  that 
■*PD  Co.  was  a  corporation.     However,  as  he  had  cleared 
he  corporate  name  with  the  State  at  an  earlier  date   [R. 
lip.  253.  254]  and  the  articles  were  in  conventional  form 
le  expected  there  would  be  no  delay  and  that  on  that  day 
'PD  Co.  existed  as  a  corporation  though  he  would  not 
lave  had  a  report  on  it  as  yet  from  Sacramento.     De- 
iding,  somewhat  upon  the  spur  of  the  moment,  to  use 
hat  corporate  charter  on  the  grain  bin  deal,  Mr.  Granger 
'as  faced  with  the  fact  that  Mr.  Bloom  might  have  no 
.iterest  in  the  grain  bin  deal,   though   all   Mr.   Bloom's 
rior  activity  on  the  Palmdale  deal  might  develop  into  a 
abstantial  building  program  for  PPD  Co.  in  which  Mr. 
,.loom  zvoiild  have  a  substantial  interest.    It  seemed  proper 
lat  a  provision  should  be  put  in  the  joint  venture  agree- 
ment which  would  allow  for  the  divorcement  of  the  Bloom 

iterest  in  Palmdale  construction  from  the  grain  bin  deal 

!        .  .  . 

\  which  he  might  have  no  interest.     Without  knowing 

'hat  the  future  held  as  to  time  and  terms  of  such  di- 

■;jrcement,  Mr.  Granger  hastily  provided  the  assignment 

«use  as  a  vehicle  for  divorcement.     It  was  never  used 

i  Mr.  Bloom  withdrew  to  set  up  his  interest  in  a  Thorn- 

lirg  corporation  [R.  pp.  283,  296]. 

It  is  not  sound  to  reason  that  when  as  late  as  April 

,  1954,  Mr.  Bloom  decided  to  channel  his  interest  in  the 

Ifilmdale   deal   otherwise   than   through    PPD    Co.    and 
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withdrew  from  such  corporation,  thereupon  PPD  Co.  be- 
came the  alter  ego  of  the  bankrupt  with  the  retroactive 
efifect  of  having  been  conceived  in  fraud.  Surely  a  cor- 
porate structure,  fairly  evolved,  cannot  be  deemed  fraudu-j 
lent  from  the  start  merely  because  one  man,  for  fairjj 
business  reasons  that  evolved  slowly,  retired  from  sucl: 
corporation. 

Proof  of  actual  fraud  is  necessary  to  establish  a  trans- 
fer to  hinder,  delay  and  defraud  creditors. 

See: 

Faulkner  v.  Magri,  90  F.  2d  808,  810. 

VIII. 
Assuming  PPD  Co,  To  Be  the  Corporate  Alter  Egc 
of  the  Bankrupt,  Yet  the  Trustee  and  Creditors 
Are  Not  Entitled  to  the  Bankrupt's  Earnings 
and  No  Fraud  Was  Intended  or  Committed  or 
Inequitable  Position  Created. 

The  conduct  of  the  bankrupt  or  his  attorney  was  no' 
that  of  a  man  who  was  about  to  commit  or  in  the  cours< 
of  perpetrating  a  fraud.  They  willingly  testified  to  alj  A 
facts  with  reference  to  planning  and  organizing  PPD  Co 
After  filing  the  petition  in  bankruptcy,  they  so  informec 
Mr.  Reeve  [R.  p.  116].  Mr.  Granger's  advice  to  Mr  4 
Hudson  about  getting  a  release  from  his  creditors  or  <' 
discharge  in  bankruptcy  was  perfectly  natural  and  prope 
advice  under  the  circumstances.  Mr.  Bloom  fully  under: 
stood  that  Mr.  Granger  had  initiated  both  the  Palmdal< 
and  grain  bin  deals  for  his  own  business  gain  [R.  pp 
273,  274,  278,  294].  There  was  never  any  attempt  t^ 
conceal  the  fact  that  Mr.  Hudson  was  to  receive  a  com 
pensation  for  his  services  from  PPD  Co.  Indeed,  th 
record   in   this   case   shows    about   $100,000   total   profi 


t 


I 
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rom  the  grain  bin  deal  by  the  joint  venture  [R.  p.  95]. 
)n€-half  of  this  profit,  which  would  be  less  than  $50,000 
l^ras  to  be  paid  unto  PPD   Co.   which,  without  any  de- 
ductions for  any  salaries  for  its  officers  or  other  purpose, 
was  obliged  to  pay  the  full  receipts  up  to  $50,000  to 
he  bankrupt.     Any  real  effort  at  fraud  would  have  in- 
olved  an  effort  to  appropriate  otherwise  than  expressly 
.3  the  bankrupt  the  first  substantial  funds  which  might 
■therwise  have  gone  directly  to  the  bankrupt.    The  profit 
p  to  the  full  amount  of  this  $50,000  was  as  much  subject 
b  the  demands  of  Hudson's  creditors  in  the   hands   of 
'PD  Co.  as  it  would  have  been  in  the  hands  of  Reeve  had 
ludson   dealt    directly   with    Reeve    and   there   were   no 
'PD  Co.     Even  under  the  fanciful  theory  of  corporate 
per  ego,  the  first  $50,000  was  at  all  times  vulnerable 
;5  creditors'  attack  as  fully  as  if  it  had  been  owing  by 
iteeve  to  Hudson,  so,  again  we  have  no  damage  to  cred- 
^ors  in  relation  to  the  profit  made  and  it  is  idle  to  look 
or  fraud  up  to  that  point. 

Again,   that   Mr.   Hudson   executed   the   joint   venture 
greement  at  Washington,  D.  C,  on  behalf  of  the  cor- 
Dration  is  not  a  badge  of  fraud.     Mr.  Reeve  wanted  a 
Ijint   venture   contract   before   the    CCC    bid    was    filed, 
■cause  he  wanted  the  Hudson  experience  in  bin  build- 
ig  available  to  him  before  he  contracted  for  a  job  on 
Ihich  Mr.  Reeve  himself  was  inexperienced.     The  con- 
act  had  been  flown  to  Washington,  D.  C.^  before  cor- 
irate   papers   had   been   returned    from    Sacramento    to 
mta   Monica,   and  before   its   agents   had   a   chance   to 
;^  it.     Hudson's  only  authority  was  to  sign  the  agree- 
•■ent  and  return  it  to  PPD  Co.     Such  mechanics  were 
asonable  under  the  circumstances  presented  by  the  speed 
'   the  deal.     The  substantial  sum  of  $50,000  was  avail- 
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able  to  Hudson  creditors  before  PPD  Co.  was  to  get  a 
thing  for  its  own  officers  and  owners.  Surely  this  was 
fair  dealing  as  far  as  those  creditors  are  concerned 
Prior  to  bankruptcy  Mr.  Hudson  had  made  an  assign' 
ment  for  the  benefit  of  his  creditors  in  which  his  cred- 
itors were  so  well  informed  that  (a)  not  one  saw  fit  tc 
examine  him  on  a  $500,000  loss  at  the  first  meeting  oi 
his  creditors  [R.  p.  347]  and  (b)  not  one  filed  any  spe- 
cification in  opposition  to  his  discharge. 

It  is  respectfully  urged  that  the  bankrupt  was  fn 
of  fraud  and  also  free  to  contract  with  reference  to  futun 
personal  earnings  and  because  of  these  facts  and  a  com 
plete  absence  of  any  inequitable  treatment  of  creditors 
the  creditors  and  the  trustee  have  no  right  to  any  com 
pensation  for  the  bankrupt's  services  incident  to  the  grail 
bin  deal. 

Respectfully  submitted, 

Merrill  L.  Granger, 

Attorney  for  Appellants. 
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BRIEF  OF  APPELLANT  UNITED  STATES  OF  AMERICA. 


',* Appellant  United  States  shall  hereafter  be  referred  to  as  the 
'lovemment",  the  States  Steamship  Company  as  "Petitioner" 
8d  all  other  appellants  and  appellees  as  "other  claimants"  in  view 
f|the  large  number  of  appellants  and  appellees  herein.  References 
V  pages  of  the  record  will  be  prefaced  by  a  capital  "R"  followed 
1  the  page  number. 


JURISDICTION. 

Jurisdiction  of  the  District  Court  in  this  Admiralty 
Cause  rests  upon  Rules  51  to  55  of  the  United  Statesi 
Supreme   Court  Admiralty   Rules,"   l)y   reason   of  a' 
petition  (R.3)  filed  by  States  Steamship  Company,  a 
corporation,  appellant  and  appellee  herein,  for  exon- 
eration from  or  limitation  of  liability  from  all  claims 
(Govermnent,  R.ll,  and  other  claims,  R.25,  R.43,  R.61) 
arising  out  of  the  sinking  of  the   SS   PENNSYL- 
VANIA, formerly  the  LUXEMBOURG  VICTORY, 
on  January  9,  1952,  four  days  after  her  departure 
from  Seattle,  Washington,  in  the  Gulf  of  Alaska.  The 
radiograms  from  the  PENNSYLVANIA  describe  hei 
imminent  sinking  by  reason  of  a  crack  down  the  perl 
side  between  Frames  93  and  94  starting  in  the  sheei 
strake  and  rmming  down  14-feet,  allowing  sea  watei 
to  enter  the  engine  room  through  the  crack  and  alsc 
sustaining  a  failure  or  breakdown  of  the  steering  sys- 
tem and  being  for  a  time  unable  to  steer  by  any  methoc 
in  heavy  seas,  the  taking  of  water  in  the  No.  1  hole 
and  the  deck   cargo   coming   adrift,   taking   off  th( 
tarpaulins  on  the  forward  hatches  and  the  No.  2  hatcl 
being  open  and  full  of  water,  the  vessel  down  by  thi 
head,  resulting  in  the  sinking  and  total  loss  of  the  ves 
sel,  all  of  her  crew,  all  personnel,  and  all  cargo  aboard 
By  its  findings  of  facts  and  conclusions  of  law  (R.72 
and  its  interlocutory  decree  (R.78)  Petitioner  State 
Steamship  Company,  was  by  the  lower  Court  denie< 
exoneration  from  liability  for  failure  to  use  due  dili 


-See  Morrison  v.  District  Court  of  Southern  District  of  Ne. 
York,  147  U.S.  14,  37  L.ed.  60  (1893). 


genee  to  mako  tlio  vessel  seaworthy  (R.78)  and  granted 
limitation  of  lial)ility  to  the  value  of  the  freight  pend- 
ing at  the  time  of  the  vessel's  loss. 

The  Petitioner  and  all  cargo  claimants  [the  death 
claims  ha\'ing  been  compromised,  settled  and  dismissed 
(R.73,  R.93)]  have  appealed  from  parts  of  the  inter- 
locutory decree,  the  Petitioner  appealing  from  that 
part  of  the  interlocutory  decree  denying  exoneration 
from  liability  and  the  cargo  claimants  appealing  from 
that  part  of  the  interlocutory  decree  granting  limita- 
tion of  liability  to  the  amount  of  the  freight  pending, 
30  that  all  the  parties  to  the  action  are  both  appellants 
and  appellees  before  this  Court. 

This  Court's  jurisdiction  of  the  Appeal  of  the  Gov- 
!rmnent  rests  upon  28  U.S.C.  1292(3)  by  reason  of  the 
!^otice  of  Appeal  (R.83)  filed  February  23, 1956,  from 
ill  that  part  of  the  interlocutory  decree  (R.78)  dated 
February  10,  1956  and  entered  on  February  16,  1956, 
vhich  orders,  adjudges  and  decrees  that  the  petition 
or  limitation  of  liability  to  the  amoiint  of  the  pending 
reight  on  the  SS  PENNSYLVANIA  be  allowed  or 
janted  and  from  every  part  of  said  interlocutory 
.ecree  which  orders,  adjudges  and  decrees  that  the 
•etition  of  said  States  Steamship  Company  for  limita- 
ion  of  liability  is  allowed  or  gi'anted. 


STATEMENT  OF  THE  CASE. 
The  District  Court,  having  filed  its  Memorandum 
•pinion  (R.71),  called  for  a  hearing  on  the  settlement 
f  Findings  of  Fact  and  Conclusions  of  Law  at  which 


hearing  the  District  Court  refused  to  adhere  to  its  j 
Memorandum  Opinion  (R.  71)   [See  the  Kiska-Mcuy-  , 
ilower,  (9th  Cir.),  205  F.  2d  262,  1953  A.M.C.  1021],  . 
and  after   full   argument   of   all   counsel   of   all   the 
parties,    the    District    Court    entered    the    following 
(R.72)  : 

''FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW/ 

"The  above-entitled  cause  coming  on  for  trial  com-  ' 
meneing  on  the  13th  day  of  July,  1954,  upon  the  peti-  i 
tion  of  States  Steamship  Company,  under  the  provi-  , 
sions  of  Sections  183  et  seq.  of  Title  46,  United  States  • 
Code,  for  exoneration  from  or  limitation  of  liability  i 
from  all  claims  arising  out  of  the  sinking  of  the  SS  : 
PENNSYLVANIA,  formerly  the  LUXEMBOURG  j 
VICTORY,  on  January  9,  1952,  with  the  total  loss  of  I 
the  vessel,  all  of  her  crew  and  personnel  aboard  and  i 
all  of  her  cargo,  and  it  appearing  to  the  Court  that  i 
prior  to  the  time  of  trial  default  had  been  duly  entered  I 
of  all  persons  having  claims  arising  out  of  said  dis- 1 
aster  except  those  who  had  filed  claims  herein,  and  it  I 
further  appearing  that  all  claims  for  death  of  the  crew  ' 
and  personnel  aboard  on  file  here  had  been  settled  out  • 
of  court,  the  trial  proceeded  upon  the  sole  remaining 
issues  presented  by  the  petition  and  the  claims  for  loss 
of  cargo,  *  *  *^  and  evidence  both  oral  and  documen-  '■ 
tary  having  l)een  introduced,  and  the  petition  and  all 
claims  in  this  cause  remaining  for  decision  being  sub- 


sReported  1956  A.M.C,  page  1810. 

••The  portions  left  out  as  indicated  by  •  •  •  relate  only  to  the 
appearances  of  the  parties  and  their  attorneys. 


mitted,  the  Court  now,  after  due  deliberation  thereon 
and  consideration  of  extensive  argiunents  and  briefs  of 
counsel,  makes  the  following  Findings  of  Fact  and 
Conclusions  of  Law : 

FINDINGS  OF  FACT. 

I. 

That  petitioner,  States  Steamship  Company,  in 
Februaiy  1951,  purchased  from  the  United  States  of 
America  the  SS  PENNSYLVANIA,  formerly  the 
LUXEMBOURG  VICTORY,  a  Victory-type  vessel, 
Of&cial  Number  245,327,  built  for  the  Government  by 
the  Oregon  Shipyard  and  completed  on  April  5,  1944, 
with  dimensions  of  455  feet,  3-11/32  inches  in  length, 
with  beam  of  62.1  feet,  and  gross  tonnage  of  7,608  tons. 

II. 

That  on  January  5, 1952,  the  petitioner,  as  the  owner 
and  operator  of  the  SS  PENNSYLVANIA,  sailed 
said  vessel  (designated  as  Voyage  VI),  from  the  Port 
of  Seattle  for  the  Port  of  Yokohama  ^da  the  Great 
Circle  Route,  as  a  common  carrier  for  hire,  having  on 
board  the  cargo  of  the  claimants  which  the  vessel  had 
received  in  good  order  and  condition,  and  that  during 
ithe  course  of  said  voyage  the  SS  PENNSYLVANIA 
sank  during  a  storm  in  the  Gulf  of  Alaska  at  a  posi- 
tion of  approximately  505  miles  WNW  of  Seattle, 
iWashington,  and  535  miles  SE  of  Kodiak,  Alaska, 
with  a  total  loss  of  the  vessel,  all  of  her  crew  and 
personnel  and  the  total  loss  of  all  her  cargo,  including 
all  the  cargo  of  the  claimants. 
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III. 

The  storm,  wliich  has  been  designated  as  Pennsyl- 
vania storm,  in  which  the  vessel  sank  was  not  of  such 
magnitude  as  to  constitute  a  peril  of  the  sea,  the 
weather  encoimtered,  if  not  actually  anticipated,  cer- 
tainly was  of  a  kind  reasonably  to  have  been  expected 
in  January  on  trans-Pacific  voyages  over  the  Great 
Circle  Route,  and  there  was  nothing  catastrophic  about 
the  storm  as  all  other  vessels  in  the  area  withstood  the 
wind  and  the  seas,  the  sole  and  proximate  cause  of  the 
sinking  of  the  PENNSYLVANIA  being  her  own  un- 
seaworthiness. 

IV. 

The  contributory  factors  responsible  for  the  sinking 
of  the  SS  PENNSYLVANIA  are  found  in  the  radio- 
grams sent  from  the  vessel  immediately  prior  to  her 
sinking,  stating  that  the  vessel  sustained  a  crack  down 
the  port  side  between  frames  93  and  94 ;  that  the  crack 
started  in  the  sheer  strake  and  ran  down  about  14  feet ; 
that  sea  water  entered  the  engine  room  of  the  vessel 
through  this  crack ;  that  the  vessel  sustained  a  failure 
or  breakdown  of  its  steering  systems  and  for  a  time 
the  vessel  was  completely  unable  to  steer  by  any  meth- 
od in  heavy  seas  then  existing  and  that  if  they  could 
not  fix  the  steering  gear  that  they  would  need  immedi- 
ate assistance ;  that  the  vessel  was  taking  water  in  the 
No.  1  hold;  that  the  deck  cargo  on  the  forward  deck 
came  adrift  and  was  taking  off  the  tarpaulins  on  the 
forward  hatches,  and  that  the  No.  2  hatch  was  open 
and  full  of  water. 


That  the  foregoing  faults,  faihires,  breakdowns  and 
defects  set  forth  in  the  preceding  finding  IV,  together 
with  the  crack  sensitiveness  of  the  vessel  to  extreme 
cold  weather  by  reason  of  a  former  22-foot  crack  in 
her  deck  occurring  on  her  previous  Voyage  V,  which 
crack  was  fully  repaired,  were  factors  of  unseaworthi- 
ness culminating  from  the  unseaworthy  condition  of 
the  vessel  at  the  incei)tion  of  her  voyage  which  pre- 
ivented  her  from  meeting  the  expected  and  to  be  antici- 
pated weather  conditions  and  proximately  caused  her 
sinking,  with  the  total  loss  of  the  vessel,  with  all  of  her 
ierew  and  personnel  aboard  and  all  of  her  cargo. 

VI. 

'  That  the  evidence  is  insufficient  to  show  that  peti- 
tioner used  the  due  diligence  required  by  law  to  make 
the  vessel  seaworthy  at  the  inception  of  her  voyage, 
■and  the  Court  finds  that  the  petitioner  did  not  use  the 
iue  diligence  required  by  law  to  make  the  vessel  sea- 
worthy and  to  entitle  it  to  exoneration  from  liability. 

VII. 

That  the  evidence  is  sufficient  to  show  that  the  im- 
tieaworthy  condition  of  the  vessel  at  the  inception  of 
lier  voyage  was  Avithout  the  privity  or  knowledge  of 
petitioner,  and  the  Court  finds  that  the  unseaworthy 
';ondition  of  the  vessel  at  the  inception  of  her  voyage 
vas  not  with  the  privity  and  knowledge  of  the  peti- 
ioner. 
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CONCLUSIONS  OF  LAW  I 

I.  * 

The  Court  has  jurisdiction  of  the  petition  and  the 
claims  of  cargo  interests  under  Rules  51  to  55  of  the 
United  States  Supreme  Court  Admiralty  Rules. 

II. 

That  the  petitioner  has  failed  to  prove  due  diligence 
to  make  the  SS  PENNSYLVANIA  seaworthy  at  the 
inception  of  the  voyage  upon  which  she  sank  by  reason 
of  her  imseaworthiness  and  is  not  entitled  to  exonera- 
tion from  liability  to  the  cargo  claimants. 

III. 

That  the  petitioner  has  proved  that  the  imseaworthi- 
ness  of  the  SS  PENNSYLVANIA  at  the  inception 
of  her  voyage  was  without  the  knowledge  or  privity  of 
the  petitioner  and  is  entitled  to  limited  liability  to  the 
value  of  the  freight  pending,  which  amount  is  set  forth 
in  the  order  of  this  Court,  dated  May  26,  1954. 

IV. 

That  the  cargo  interests  are  entitled  to  judgment 
against  the  petitioner  for  the  amount  of  the  pending 
freight  in  ratio  to  the  amomit  of  their  respective 
claims,  with  interest  at  6%  together  with  their  costs. 

Let  an  interlocutory  decree  enter  accordingly  and  if 
the  parties  cannot  agree  between  themselves  as  to  the 
damages  and  segregation  thereof,  the  matter  shall  be 
referred  to  a  conmiissioner  to  be  appointed  by  the 
Coui-t  who  shall  ascertain  the  amount  thereof  and 


make  report  to  the  Court  in  accord  with  the  agreement 
)f  the  parties  made  at  the  commencement  of  the  trial. 

The  0001^;  having,  by  its  Findings  of  Facts  and 
Conclusions  of  Law,  found  that  the  vessel  was  unsea- 
(voi-thy  at  the  inception  of  its  voyage,  that  the  petition- 
er did  not  use  due  diligence  required  by  law  to  make 
iie  vessel  seaworthy  so  as  to  entitle  it  to  exoneration 
Prom  liability,  and  that  the  imseaworthy  condition  of 
iie  vessel  at  the  inception  of  her  voyage  was  not  with 
lie  privity  and  knowledge  of  the  petitioner,  entered 
its  interlocutory  decree  (R.78)  in  which  it  was  decreed 
;hat  the  petition  for  exoneration  from  liability  be 
ienied  and  that  the  petition  for  limitation  of  liability 
:o  the  amoimt  of  the  pending  freight  on  the  SS 
PENNSYLVANIA  on  January  9,  1955,  the  date  of 
ler  sinking  and  the  end  of  her  voyage,  be  granted. 


STATUTE. 
I  The  pertinent  provisions  of  the  statute  involved  on 
[his  appeal  are  as  follows : 

The  Limitation  of  Liability  Act, 
ec.  183  of  Title  46,  U.S.C.,  provides  as  f  oUows : 

"(a)  The  liability  of  the  owner  of  any  vessel, 
whether  American  or  foreign,  for  any  embezzle- 
ment, loss,  or  destruction,  by  any  person,  of  any 
property,  goods,  or  merchandise,  shipped  or  put 
on  board  of  such  vessel,  or  for  any  loss,  damage, 
or  injury  by  collision,  or  for  any  act,  matter,  or 
thing,  loss,  damage,  or  forfeiture,  done,  occa- 
sioned, or  incurred  without  the  privity  or  knowl- 
edge of  such  owner  or  owners,  shall  not,  except  in 
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the  cases  provided  for  in  subsection  (b)  of  this 
section,  exceed  the  amount  or  value  of  the  interest 
of  such  owner  in  such  vessel,  and  her  freight  then 
pending. ' ' 


SPECIFICATIONS  OF  ERRORS  RELIED  UPON  BY 
APPELLANT  UNITED  STATES  OF  AMERICA. 

The  appellant  United  States  of  America  relies  upon 
the  following  specifications  of  error  which  it  intends 
to  urge  on  appeal  herein : 


I 


Specification  I. 

The  District  Court  erred  in  finding  and  holding  as  a 
matter  of  fact  and  concluding  as  a  matter  of  law,  that 
the  petition  for  limitation  of  liability  to  the  amoimt  of 
the  pending  freight  on  the  SS  PENNSYLVANIA  at 
the  end  of  her  voyage  be  granted  and  allowed  (State- 
ment of  Points,  I  and  V),  and  in  failing  to  find  and 
conclude  that  the  Government  was  entitled  to  recover 
the  full  value  of  its  cargo  and  to  enter  judgment  in  its 
favor  therefor.    (Statement  of  Point  X). 

Specification  II. 

The  District  Court  erred  in  finding,  holding  and: 
concluding  that  the  evidence  is  sufficient  to  show  thii 
the  unseaworthy  condition  of  the  PENNSYLVANIA 
at  the  inception  of  her  voyage  was  without  the  privity 
and  knowledge  of  the  petitioner  and  in  failing  to  find 
that  the  said  condition  was  within  the  privity  and 
knowledge  of  petitioner.  (Statement  of  Points,  II,  III, 
IV  and  V). 
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Specification  III. 

The  District  Court  erred  iii  failing  to  find  and  con- 
clude that  the  petitioner  had  failed  to  sustain  the 
burden  of  proving  that  the  cause  of  the  sinking  of  the 
PENNSYLVANIA  and  the  resultant  loss  of  the 
Government's  cargo  was  without  the  privity  and 
knowledge  of  the  petitioner.  (Statement  of  Point  IX). 

Specification  IV. 

The  District  Court  erred  in  failing  to  find  that 
petitioner  had  failed  to  prove  that  the  unseaworthiness 
"of  the  PENNSYLVANIA,  including  her  many  faults, 
,'defects  and  crack-sensitiveness,  were  not  within  the 
[privity  and  knowledge  of  petitioner  through  its  Ma- 
rine Superintendent  Lester  A.  Vallet,  and  in  failing  to 
find  that  petitioner  had  fully  delegated  the  duty  to 
Itnake  said  vessel  seaworthy  to  its  said  Marine  Super- 
intendent who  had  knowledge  and  pri\dty  of  its  unsea- 
worthy  condition  at  the  commencement  of  its  voyage. 
(Statement  of  Points,  VI  and  VII). 

Specification  V. 

The  District  Court  erred  in  failing  to  find  and  con- 
•lude  that  the  petitioner,  in  sailing  the  PENNSYL- 
V'AXIA  via  the  Great  Circle  Route,  knew  of  its  unsea- 
vorthiness,  including  the  crack-sensitiveness  of  the 
'■^scl  to  the  cold  waters  of  the  Gulf  of  Alaska  where 
he  vessel  sank,  and  in  failing  to  find  and  conclude  that 
he  petitioner  knew  that  the  PENNSYLVANIA  was 
liot  fit  to  meet  the  perils  expected  on  her  fatal  voyage. 
; Statement  of  Point  VIII). 
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STATEMENT  OF  FACTS. 
The  lower  Com-t  fomid  (Finding  III,  R.  75)  tliat 
"the  sole  and  proximate  cause  of  the  sinking  of  the 
PENNSYLVANIA"  on  January  9, 1952,  AAith  the  loss 
of  her  entire  crew  and  cargo  was  her  owoi  unseawoi-thi- 
ness  at  the  inception  of  the  final  voyage  (Finding  V, 
R.  76,  Designated  Voyage  VI)  and  that  the  contribu- 
tory factors  of  this  unseaworthLiiess  (Finding  IV,  R.. 
75)  were  that  the  vessel  sustained  a  crack  between 
Frames  93  and  94  rumiing  down  about  14  feet,  sea 
water  entering  the  engine  room  through  this  crack, 
the  failure  or  breakdown  of  its  steering  system,  the 
vessel  for  a  time  being  completely  imable  to  steer  by 
any  method  in  hea^y  seas  then  existing,  the  taking  of 
water  in  the  No.  1  hold,  the  cargo  adrift  on  the  for- 
ward deck,  taking  off  tarpaulins  on  the  forward 
hatches  and  the  No.  2  hatch  being  open  and  full  of 
water.  The  many  "faiilts,  failures,  breakdowns  and 
defects  set  forth  in  the  preceding  Finding  IV,  together 
with  the  crack-sensitiveness  of  the  vessel  to  extreme 
cold  weather,  by  reason  of  a  former  22  foot  crack  iw, 
her  deck  occurring  on  her  previous  Voyage  V  which' 
crack  was  fully  repaired  were  factors  of  imsea^ 
Avorthiness  culminating  from  the  unseaworthy  condi-l 
tion  of  the  vessel  at  the  inception  of  her  voyage  which 
prevented  her  from  meeting  the  expected  and  to  be 
anticipated  weather  conditions  and  proximately  caus- 
ing her  sinking."   (Finding  V.  R.  75,  76).  1 

Many  of  the  "faults,  failures,  breakdowns  and  de- 
fects" which  were  the  immediate  causes  of  this,  one  of 
the    greatest    marine    disasters    in    the    Pacific,    are 
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graj)hically  set  forth  in  the  dying  words  of  the  Captain 
of  the  ship  sent  just  prior  to  the  time  the  vessel  sank 
as  relayed  by  the  wireless  messages,  directly,  and  in- 
'  directly  through  other  ships,  to  the  Coast  Guard.  These 
[messages  point  the  accusing  finger  against  Petitioner 
land  its  Marine  Superintendent  Yallet,  of  high  negli- 
gence,  privity  and  fault  which  sentenced  the  ship,  Mas- 
jter  and  crew  to  their  cold  and  icy  grave  in  the  Gulf  of 
Alaska,  which  prevents  the  Petitioner  from  limiting 
^its  liability  herein  as  it  did  in  The  IOWA,  (D.  Ore.), 
^,34  F.  Supp.  843,  1938  A.M.C.  615,  in  which  latter  case 
there  was  no  evidence  from  the  ship  showing  the  un- 
seaworthy  causes  of  sinking.  These  messages,  all  dated 
January  9,  1952,  were  introduced  in  evidence  as  Ex- 
hibits 127  and  128,  the  pertinent  portions  of  which  are 
as  follows : 

FROM  SS  PENNSYLVANIA 

TO  (CCGD  THIRTEEN) 
TAN  9  1952    0643 

1400  GMT  SS  PENNSYLVANIA  POSN  51.09 
NORTH  141.31  WEST  CRACK  DOWN  SIDE  OF 
\  ESSEL    DECK    HALFWAY    DOWN    ENGINE 

JoOM  PORT  SIDE  WIND  WNW  9  VERY  HIGH 
WESTERLY  SEA  VESSELS  IN  VICINITY  PSE 

iRX  AND  QSL  DE  KWCT  AR'  " 

•FROM  SS  PENNSYLVANIA 

TO  (CCGD  THIRTEEN) 

IAN  9  1952    0729 

1400    GMT    SS    PENNSYLVANIA    POSN    51.09 

N  ORTH  141.31  WEST  HULL  CRACKED  14  FEET 
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DOWN  PORT  SIDEi  INTO  ENGINE  ROOM  VES- 
SEL TAKING  WATER  BUT  CAN  HANDLE 
WITH  PUMPS  IF  SITUATION  DOES  NOT  BE- 
COME WORSE  VESSELS  IN  VICINITY  PSE 
KEEP  CLOSE  WATCH  BT  DE  KWCT'  " 

"FROM  SS  PENNSYLVANIA  k 

TO  (CCOD  THIRTEEN) 
JAN  9  1952    1007 

'091730ZGi-MT  51.09  N  141.31  W  ENDEAVORING 
TO  STEER  COURSE  OF  110  DEGREES  CANT 
STEER  AT  PRESENT  TAKING  WATER  NR 
ONE  HOLD  AND  ENGINE  ROOM'  " 

"FROM  SS  PENNSYLVANIA 

SEATTLE  RADIO/KLB  VIA  MACKAY 
63  JANUARY  9  1130AM  1952 
STATESLINE  PORTLANDORG 
'1905  GMT  TAKING  WATER  NUMBER  ONE 
HOLD  DOWN  BY  HEAD  CANNOT  STEER  OR 
GET  FORWARD  TO  SEE  WHERE  TROUBLE 
IS  PUMPS  HOLDING  IN  ENGINE  ROOM.  IF 
WE  CAN  NOT  FIX  STEERING  GEAR  WILL 
REQUIRE  ASSISTANCE.  VERY  HIGH  SEAS. 
CAN  NOT  GET  ON  DECK  AT  PRESENT.  DECK 
LOAD  ADRIFT  TAKING  TARPAULINS  OFF 
FORWARD  HATCHES.  CAN  NOT  GET  ON 
DECK  TO  SECURE 

MASTER'  " 
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"FROM  COGARD  RADST  PT  HIGGINS 

TO  CCGD  THIRTEEN 
JAN  9  1952    1213 

'FOLLOWING  RECD  ON  500KCS  QUOTE  SOS 
SOS  SOS  DE  KWCT  KWCT  KWCT  BT  SS  PENN- 
SYLVANIA AT  1920  LAT  51.09  N  141.13  W  RPT 
51.09  N  141.13  W  TAKING  WATER  IN  ENGINE 
ROOM  AND  NR  1  HOLD  DOWN  BY  HEAD  RE- 
QUIRE AID  AR  DE  KWCT  HW  UNQUOTE'  " 

"FROM  OS  NAN  TO  COMWESTAREA  COGARD 

FROM  COMWESTAREA   COGARD 

TO  CCGD  THIRTEEN 
JAN  9  1952    1341 

'FOLLOW^ING  RECEIVED  ON  500  KCS  at  1956Z 
QUOTE  KWCT  DE  KTOG  POSN  49.10N  142.35W 
HAVE  HIGH  SEAS  DID  YOU  GET  ASSIST- 
A.NCE  YET  AND  WHAT  YOU  NEED/NOT  YET 
BUT  HOLD  ON  PUMPING  ALL  OIL  FM— 
WEATHER  STILL  PRETTY  —  UNQUOTE  AT 
m5Z  SUGAR  OBOE  SUGAR  DE  KWCT  BT 
PENNSYLVANIA  1920  GMT  PSN  51.09N  141.13W 
TAKING  WATER  IN  ENGINE  ROOM  AND  NR 
;.  HOLD  TARPS  FWD  HATCHES  STILL  HOLD- 
ING USING  HAND  STEERING  NEED  ASSIST- 
;^CE  AR  DE  KWCT  UNQUOTE  —  KWCT  DE 
^MJ  R  R  SUGAR  OBOE  SUGAR  AR  UNQUOTE 
l^T  2021Z  QUOTE  FM  SS  CYGNET  IS  OUR  AS- 
;5ISTANCE  NEEDED  PLEASE  GIVE  PLENTY 
?IME  DUE  TO  SEAS  WE  ESTIMATE  24  HOURS 
''ROM  YOUR  POSN  PLEASE  ADVISE  BT  MAS- 
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TER  AT  2024  UNKNOWN  STATION  SENDING 
VVV  DE  NMC  QRT  —  BT  K'  " 

As  there  were  no  survivors,  and  not  even  a  lifeboat 
or  any  wreckage  sighted,  the  radiograms  from  the 
vessel  are  the  only  direct  evidence  of  what  the  vessel, 
her  valiant  master  and  crew,  were  going  through  and 
the  causes  of  her  sinking.  The  e\'idence  clearly  su])- 
ports  the  Court's  finding  that  the  PENNSYLVANIA 
storm  "was  not  of  such  magnitude  as  to  constitute  a 
peril  of  the  sea,  the  weather  encountered  if  not  actu- 
ally anticipated  certainly  was  of  a  kind  reasonably  in 
have  been  expected  on  Trans-Pacific  A^oyages  on  the 
Great  Circle  route"  and  that  "the  sole  and  proximate 
cause  of  the  sinking  of  the  PENNSYLVANIA"  four 
days  after  her  departure  from  Seattle,  Washington, 
was  "her  own  miseawoi-thiness".  The  SOUTHERN 
SWORD,  (3rd  Cir.)  190  F.2d  394,  1951  AMC  1518; 
The  PLOW  CITY,  (3rd  Cir.)  122  F.2d  816, 1941  AMC 
1564,  cert,  denied  315  U.S.  798. 

The  past  history  of  the  PENNSYLVANIA  warned 
of  and  clearly  indicated  to  Petitioners  Marine  Super- 
intendent Lester  A.  Vallet  the  faults  and  defects  of  the 
vessel  ultimately  causing  her  loss.  The  admitted  facts 
as  well  as  the  testimony  of  the  witnesses  show  that 
petitioner  through  its  Marine  Superintendent,  who 
was  the  alter  ego  of  the  petitioner  in  charge  of  man- 
ning and  operating  the  vessels  and  making  all  inspec- 
tions and  repairs  (R.2624),  had  full  reports  of  the 
history  and  physical  condition  of  the  PENNSYL- 
VANIA (ex-LUXEMBOURG  ^rCCTORY)  from  the 
time  she  was  launched  mitil  the  commencement  of  her 
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fatal  Voyage  No.  VI  from  the  Port  of  Seattle  on 
January  5, 1952.  This  history  shows  that  the  vessel  was 
built  in  April  1944,  and  on  her  first  voyage  in  that  year 
ran  on  a  reef  in  the  Fiji  Islands  while  empty  with  no 
ballast  and  while  traveling  at  a  speed  of  13  or  14  knots 

i  (R.  2221),  the  vessel  sustained  considerable  bottom 
damage  in  this  incident,  which  w^as  subsequently  sur- 
veyed and  repaired  at  San  Francisco  (Exliibit  147). 

;  Between  1944  and  January  1951,  while  the  vessel  was 
owned  by  the  Grovemment,  she  sustained  numerous 
incidents  of  severe  and  extensive  damage  to  her  hull 
and  frames  due  to  heavy  weather,  collisions,  etc.,  in- 
cluding a  3-foot  fracture  on  the  forecastle  head  in 
1947  (R.2361).  Some  of  these  repairs  were  made  by 
fairing  the  old  material  in  place,  some  were  made  by 

I  complete  replacement  of  damaged  plates  and  others 
were  made  by  partial  replacement  of  damaged  plates 
(Exhibit  147  and  R.  2390  through  2430,  2438  through 
2455,  2583  through  2585.)  In  a  report  of  May  6,  1948, 
I  it  was  noted  that  the  bottom  plating  of  the  vessel  from 

1  No.  2  to  No.  5  double  bottoms  was  wavy  with  deepest 

.  distortions  %"  and  average  distortion  \i"   (Exhibit 

,1147).  Nothing  was  ever  done  to  repair  or  counteract 
this  wavy  bottom  condition  (R.  2401).  In  January 
1949,  a  small  amoimt  of  hogging  in  the  vessel's  bottom 
was  noted  by  an  American  Bureau  of  Shipping  sur- 
veyor (Exliibit  147).  In  December  1950  and  January 
1951,  representatives  of  the  Petitioner  made  an  exami- 
nation and  surv^ey  of  the  ship  with  a  view  to  purchas- 
ing the  vessel  from  the  Government  (R.  140  through 

"|l47)  and  by  Bill  of  Sale  effective  February  17,  1951, 
,the  vessel  was  sold  by  the  Government  to  the  States 
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Steamship  Company  without  warranty  (Exhibit  3), 
the  iDetitioner  giving  to  the  Government  a  preferred 
mortgage  to  secure  an  indebtedness  of  $754,000.00  (R. 
249)  on  the  purchase  price  of  approximately  $1,000,- 
000.00.  At  the  time  of  sale  in  February,  1951,  cracks 
vmder  padeyes  in  the  deck  plating  in  the  vicinity  of 
Nos.  2,  3,  4  and  5  hatches  indicating  heavy  stresses 
upon  the  deck  were  repaired  to  make  the  vessel  sea- 
worthy. (R.638,  445).  These  stresses  are  explained  by 
Mr.  Hechtman  (R.2368,  2369-2371). 

Immediately  after  purchasing  the  vessel,  States 
Steamship  Comj^any  had  certain  alterations  carried 
out,  including  conversion  of  the  deep  fuel  oil  tanks  in 
No.  4  cargo  hold,  over  objections  by  the  Maritime 
Commissions  as  mortgagee  of  the  vessel.  The  Commis- 
sion warned  by  letter  of  Fel)ruary  7,  1951  (R.  252) : 
"Elimination  of  these  trunks  would  definitely  jeopard- 
ize the  vessel  in  case  of  damage  in  the  way  of  these  ; 
tanks  when  carrying  dry  cargo  or  empty  where  large  i 
permanent  lists  should  be  incurred  with  possible  even- 
tual loss  of  the  vessel."  Marine  Superintendent  Vallet . 
did  not  agree  with  Maritime  on  the  gromid  that  "we' 
met  all  the  requirements  of  the  Coast  Guard  and  the 
American  Bureau  of  Shipping.  The}'  did  not  require 
it."  This  alteration  included  the  cutting  of  hatch  open- 
ings in  the  deep  tanks  approximately  16  feet  long  and 
8  to  10  feet  wide  (R.  436).  Prior  to  its  fatal  voyage, 
the  ship,  while  owned  by  States  Steamship  Company 
made  five  voyages  across  the  Pacific  and  back.  On  the 
6th,  7th  and  8th  of  August,  1951,  annual  inspection 
was  had  but  the  main  steering  engines  were  only  tested 
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by  operation  from  the  wheelhouse  and  observed  from 
the  engine  room,  and  they  were  not  opened  up  for 
inspection,  Mr.  Vallet  being  present  in  charge  during 
the  whole  annual  inspection  (R.  170),  and  no  evidence 
was  introduced  showing  any  inspection  of  any  padeyes 
for  fractures  and  they  were  not  in  fact  inspected. 

On  October  27,  1951,  the  SS  PENNSYLVANIA 
sailed,  for  the  conmiencement  of  its  Voyage  V,  from 
Long  Beach,  California,  bound  for  the  Orient  (Exhibit 
69).  On  November  2,  1951,  while  proceeding  in  heavy 
weather  with  a  fairly  high  temperature  of  54°,  the 
vessel  sustained  a  22-foot  crack,  designated  as  a  Class 
1  casualty,  in  the  main  deck  on  the  starboard  side  just 
forward  of  the  midship  house  (Exhibit  44).  On  being 
advised  of  this  crack  by  radio,  the  States  Steamship 
Company  "suggested"  to  the  Master  by  radio  that  he 
return  to  the  closest  and  safest  port  and  the  Master 
then  proceeded  into  Portland,  Oregon  (R.  161),  which 
is  the  head  office  of  the  States  Steamship  Company,  so 
far  as  operations  go,  (R.  292).  Mr.  Lester  Vallet,  the 
Marine  Superintendent,  attended  aboard  the  vessel  on 
arrival,  and  surveyed  the  damage  and  prepared  speci- 
fications for  the  repairs  (R.  163).  The  22-foot  crack 
was  also  inspected  by  the  American  Bureau  of  Ship- 
ping and  the  Coast  Guard  and  the  repairs  were  carried 
out  by  the  Albina  Engine  &  Machine  Works  (R.  162). 
The  vessel  was  not  drydocked  at  this  time  and  only  so 
fnuch  of  the  cargo  was  unloaded  from  the  No.  3  'tween 
■deck  and  from  the  deck  of  the  vessel  aroimd  No.  3 
aatch  as  was  necessary  to  inspect  and  repair  the  22- 
foot  deck  crack  and  other  damages  in  that  immediate 
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area  (R.  235  and  281).  Even  with  the  history  of  the 
three  foot  crack  on  the  forecastle  head,  occurring  in 
1947  (R.  2361,  ABS  Report  1099),  and  cracks  around 
padeyes  in  vicinity  of  Nos.  2,  3  (R.  617,  638),  4  and  5 
(R.  445)  hatches  found  and  noted  in  Coast  Guard  Re- 
ports in  February,  1951,  which  were  required  to  be 
repaired  before  the  vessel  could  be  declared  seaworthy 
(R.  645,  648),  no  tests  of  or  inspection  of  padeyes  on 
the  deck  portions  of  the  vessel  other  than  those  in  the 
immediate  area  of  this  22-foot  crack,  a  Class  1  Casual- 
ty, were  made  by  the  Petitioner  at  this  or  any 
other  tune,  although  it  was  kno\vn  that  cargo  would 
be  secured  to  such  other  padeyes,  and  heavy  trucks, 
trailers  and  the  acid  crib  were  thereafter  actu- 
ally lashed  to  padeyes  on  the  deck  on  the  fateful 
Voyage  VI  (R.  1028,  1064,  1084).  The  American  Bu- 
reau of  Shipping  surveyor  confined  his  examination  to 
the  immediate  area  of  the  22-foot  crack  (R.  912).  A 
survey  was  also  made  by  a  Mi\  Kenneth  Webb  on 
behalf  of  Lloyd's.  His  examination  also  was  confined 
to  the  immediate  area  of  the  crack,  although  he  would 
have  examined  the  interior  of  all  the  holds  of  the 
vessel  for  other  damage  if  the  vessel  had  been  miload- 
ed  (R.  1127  and  1128).  Mr.  Vallet,  Petitioners  alter 
ego,  in  drawing  the  specifications  for  the  repairs,  did 
not  inspect  padeyes  on  other  parts  of  the  ship  al- 
though he  knew  of  pre\'ious  cracks  therein. 

The  22-foot  deck  fracture  in  the  vessel  was  classified 
as  a  Class  1  casualty  by  the  Ship  Structure  Committee 
(Exhibit  189).  It  was  detei-mined  that  the  22-foot 
crack  started  at  a  padeye  location  on  the  starboard 
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side  of  the  deck  of  the  vessel  (R.  167).  A  study  and 
examination  of  a  sample  of  this  deck  steel  by  the 
Bureau  of  Standards  revealed  that  the  major  crack 
spread  from  a  small  crack  at  the  padeye  in  the  deck 
which  was  older  and  had  existed  in  the  deck  for  a 
considerable  period  of  time  as  evidenced  by  the  scaly 
rust  (Exhibit  136  and  R.  1885  and  R.  1886). 

At  the  time  the  vessel  cracked  on  Voyage  V,  the  air 
temperature  was  54°  (Exhibit  44)  which  is  considered 
a  high  temperature  for  a  fracture  to  occur  (R.  2773). 
It  gave  both  positive  and  constructive  notice  and  warn- 
'  ing  to  the  petitioner,  through  its  Marine  Superintend- 
'ent,  Mr.  Vallet,  that  this  vessel  "was  notch  sensitive 
:  which  means  that  if  a  notch  or  abrupt  discontinuity  is 
present  in  the  steel  and  the  steel  is  below  its  critical 
temperature,  it  will  fracture  beginning  in  the  area  of 
the  notch,  with  the  application  of  far  less  energy  than 
would  normaUy  be  required."  The  ESSO  MANHAT- 
TAN (S.D.  N.Y.)  121  F.  Supp.  770,  1953  A.M.C.  1152. 
'Mr.  Vallet  was  familiar  ^vith  the  Reports  of  the  Ship 
Structure  Committee  under  date  of  June  15,  1946  so 
'pointedly  referred  to  in  the  ESSO  MANHATTAN 
supra  and  should  have  heeded  the  warning  of  the  crack 
; sensitiveness  of  the  SS  PENNSYLVANIA  given  by 
I  the  previous  fractures  around  padeyes  near  the  2,  3, 
4  and  5  hatches  and  the  22-foot  crack,  and  the  previous 
3-foot  crack  on  the  forecastle  head.  There  was  no  sur- 
jvey  or  inspection  made  of  any  of  the  padeyes  on  the 
deck  of  the  vessel  at  the  time  of  inspection  of  this  No. 
1  Casualty  other  than  the  22-foot  crack  except  the  one 
'  padeye  on  the  port  side  which  Mr.  Vallet,  the  Marine 
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Superintendent,  discovered  and  had  removed  because 
a  crack  had  started  therein.  (R.  167) 

While  the  vessel  was  in  Portland  for  these  repaii-s 
on  Voyage  V,  it  was  discovered  by  a  crew  member  of 
the  vessel  that  the  emergency  steering  gear  was  not 
working  properly  (R.  344),  The  ensuing  investigation 
by  Marine  Superintendent  Vallet  indicated  that  cargo 
in  the  No.  5  hold  in  the  nature  of  Army  blankets  and 
clothes  had  entered  in  aroimd  the  shaft  and  wrapped 
around  it  so  as  to  make  it  difficult  to  turn.  The  shaft 
was  freed  up  by  removing  this  clothing  (R.  169  and 
217)  but  no  measures  were  taken  to  prevent  a  recur- 
rence (R.  372)  of  trouble  with  the  emergency  steering 
gear,  although  this  same  hold  No.  5  was  loaded  full  of 
cargo  on  the  fateful  Voyage  VI.  What,  if  any,  tests 
were  made  of  the  hand  steering  gear  which  operates 
the  telemotor  by  hand  was  not  shown  although  the 
radiograms  and  findings  of  the  Court  show  that  "for 
a  time  the  vessel  was  completely  miable  to  steer". 

The  vessel  sailed  from  Portland  on  November  14, 
1951,  and  continued  its  Voyage  V  to  the  Orient  and 
returned  to  Seattle,  Washington.  During  the  return 
voyage  from  the  Orient  the  fourth  assistant  engineer 
of  the  vessel  detected  a  2-foot  crack  in  an  angle  bar 
where  the  bulwark  fastened  to  the  midship  house  on 
the  port  side  at  the  after  end  of  the  house  (R.  2663). 
This  crack  was  never  repaired  and  petitioner  has  not 
accounted  for  its  failure  to  do  so. 

The  vessel  went  on  dry  dock  at  Todd's  Shipyard  in 
Seattle  on  December  21,  1951,  at  1912  hours  (Exhibit 
44).  The  Marine  Superintendent  and  Port  Engineer 
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of  the  company,  Mr.  Vallet,  did  not  go  to  Seattle  for 
this  diydocking  (R.  178),  but  sent  his  assistant  port 
engineer,  Mr.  Brenneke  (R.  331).  Since  Mr.  Brenneke 
was  fully  empowered  to  take  Mr.  Vallet 's  place  and 
perform  his  duties  in  Mr.  Vallet 's  absence  (R.  241), 
,  Mr.  Brenneke  had  the  full  authority  of  Lrester  Vallet, 
the  Marine  Superintendent,  in  the  premises  (R.  2623, 
1 2624)  and  thus  had  charge  of  this  part  of  the  petition- 
j  er's  business  during  the  drydocking  period.  The  knowl- 
edge and  privity  of  Mr.  Brenneke  was  the  knowledge 
and  privity  of  petitioner.  Mr.  Brenneke 's  examination 
and  survey  of  the  vessel  was  limited  to  the  imderwater 
portions  of  the  vessel  (R.  1718  and  1719)  even  though 
advised  by  Mr.  Vallet  to  make  a  thorough  examination 
(R.  271  and  272).  The  vessel  had  carried  cargo  back 
from  the  Orient  to  Seattle  on  the  return  trip  of  Voy- 
age V  (R.  2102)  and  since  the  vessel  was  discharging 
cargo  on  December  23,  1951  (R.  1161  and  Exhibit  44) 
the  day  after  the  vessel  came  off  the  drydock,  it  is 
clear  that  the  vessel  still  had  cargo  aboard  her  while 
she  was  on  drydock. 

While  the  vessel  was  on  drydock,  examination  and 
surveys  of  the  underwater  body  were  conducted  by  the 
:  Coast  Guard  and  the  American  Bureau  of  Shipping, 
i  Neither  the  Coast  Guard  representatives  (R.  685)  nor 
the  American  Bureau  of  Shipping  surveyor  (R.  769) 
, received  any  special  information  or  reports  of  any- 
.jthing  unusual  about  the  vessel  including  the  22-foot 
1  crack  on  Voyage  V,  either  before  or  during  their  dry- 
dock  examination,  nor  did  they  make  any  inspection 
on  deck  of  the  padeyes  or  below  deck  for  cracks,  nor 
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was  there  any  evidence  of  inspection  of  any  of  the 
steering  engines  which  failed  to  operate  just  before  the 
vessel  sank.  In  fact  there  was  no  full  examination  of 
either  the  main  or  hand  steering  gear  by  opening  them 
up  at  any  time.  The  vessel  came  off  drydock  at  1650 
hours  on  22  December  1951.  Some  general  cargo  was 
discharged  and  some  steel  j^lates  were  shifted  in  the 
vessel  on  23  December  1951  (R.  1161  and  1162  and 
Exhibit  44) .  On  December  27,  1951,  the  vessel  arrived 
at  Vancouver,  British  Columbia  (R.  962).  The  lower 
holds  of  the  vessel  were  prej^ared  for  the  receipt  of 
bulk  grain  and  these  preparations  included  sealing 
off  of  the  bilge  strainers  in  the  lower  holds  with  two 
layers  of  burlap  (See  deposition  of  the  Grain  Fore- 
man, Neil  Mclver,  Exhibit  186,  R.  2637-2640,  R.  2654). 
After  completing  the  loading  of  the  grain  cargo 
the  vessel  departed  from  Vancouver  on  January  2, 
1952,  and  proceeded  back  to  Seattle,  Washington  (Ex- 
hibit 44). 

The  vessel  arrived  at  Seattle  on  January  2,  1952, 
and  docked  at  the  Pier  37  to  load  Army  cargo  (R. 
1165).  At  some  time  prior  to  the  vessel's  arrival  at 
Seattle,  the  States  Steamship  Company  had  tendered 
certain  space  on  the  PENNSYLVANIA  to  the  Army 
for  carriage  of  their  cargo  on  that  voyage  (R.  2775). 
The  space  offered  by  the  States  Steamship  Company 
included  the  entire  deck  space  of  the  vessel  (R.  2130). 
On  the  basis  of  the  space  offered  and  cargo  which  tlir 
Army  had  available,  the  Army  had  made  up  a  pre- 
stowage  plan  (R.  2118).  The  Ai-my  pre-stowage  plan 
indicated  that  the  label  corrosive  acid  was  to  be  stowed 
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on  deck  in  the  wings  of  No.  5  hatch,  extending  up 
about  one-third  of  No.  4  hatch  and  that  the  five  gallon 
carboys  should  be  stowed  one  level  high  and  that  red 
label  acetylene  should  be  stowed  imder  deck  (R.  2120, 
2121  and  2128). 

The  Government  cargo  was  loaded  aboard  the 
PENNSYLVANIA  between  January  2  and  January 

i  4,  1952,  by  an  independent  contractor  (R.  1068).   Un- 

'  der  the   terms   of  the   contract   between   the    States 

ramship  Company  and  the  Government,  all  loading 

and  stowage  was  imder  the  super\ision  of  the  Master 

'  (Exhibit  133,  Article  5(g)).  During  the  course  of  the 
loading  of  the  vessel,  the  Master  intervened  and  desig- 
nated specifically  that  the  corrosive  acid  should  be 
stowed  on  the  forward  deck  alongside  No.  2  hatch 
rather  than  on  the  after  deck  alongside  No.  5  hatch 
(R.  2687)  although  the  No.  2  hatch  would  receive 
constant  heavy  sea  water  in  storms  to  be  expected  on 
tlie  Great  Circle  Route  while  the  preferred  location 
for  stowage  of  such  acid  cargo  would  be  on  the  after 
deck  near  No.  5  hatch  which  was  a  more  sheltered 
l^osition  and  would  not  be  subject  too  much  to  the 

!  storms  (R.  2433,  2434,  2220  and  2705).  The  acid  cargo 
was  stowed  two  tiers  high  (instead  of  one  high  as 
requested  by  the  Army)  alongside  the  No.  2  hatch  (R. 
1 1004) .  The  acid  cargo  was  stowed  in  a  crib,  the  chain 
over  the  top  Ijeing  shackled  to  deck  padeyes,  and 
tiu-htened  by  turnbuckles  (R.  1040, 1081).  This  brought 
1  the  height  of  that  stowage  up  to  between  five  and  six 
feet  (R.  992  and  1039).  The  acetylene  was  also  stowed 
on  the  forward  deck  (R.  1095-1096). 
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All  holds  of  the  vessel  were  completely  filled  with 
cargo,  including  the  No.  5  hold  which  was  stowed  tight 
with  cargo  right  up  to  the  overhead  (R.  1074  and  { 
1746).  At  all  times  during  the  loading  of  the  Govern- 
ment cargo,  the  States  Steamship  Company  had  aboard 
the  vessel  a  shore  based  supercargo  who  was  in  charge 
of  the  loading  of  the  vessel  for  States  Steamship  Com- 
pany (R.  1156).  The  stowing  of  the  corrosive  acid  on 
the  forward  deck  was  done  sometime  during  the  day 
on  January  4,  1952,  (R.  1110  and  Exhibit  86).  The 
supercargo  reported  the  stowage  of  the  acid  cargo  in 
that  location  to  the  States  Steamship  Company's  Seat?; 
tie  office  on  the  day  that  it  was  so  stowed  (R.  1166  and 
1167)  and  the  improper  stowage  was  therefore  brought 
directly  to  the  notice  of  petitioner  who  became  privy 
to  such  improper  stowage.  In  fact,  the  Marine  Super- 
intendent, Mr.  Vallet,  testified  (R.  284) : 

"A.  When  the  vessel  is  loaded  and  properly  stowed 
mid  hmikered  we  advise  the  Master  to  that  effect  and 
we  leave  it  up  to  him  when  he  should  leave."  (Italics 
supplied. ) . 

The  vessel  completed  loading  on  the  morning  o» 
January  5,  1952,  and  cast  off  from  Pier  37  shortly 
after  0800  on  January  5  (R.  739).  In  addition  to  the 
boxes  of  corrosive  acid  carried  as  deck  cargo,  the  ves- 
sel carried  on  the  forward  deck  26  two-wheel  trailers 
(Exhibit  188).  These  trailers  were  stowed  on  the  star- 
board side  alongside  No.  3  hatch  (R.  1005).  There  were 
also  two  seven-ton  carryall  trucks  stowed  one  on  the 
starboard  side  of  No.  4  hatch  and  one  on  top  of  the 
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No.  4  hatch  (R.  1013,  1014)  and  their  lashings  were 
also  secured  to  deck  padeyes  (R.  1050,  1051). 

Crew  members  of  the  PENNSYLVANIA  on  Voy- 
age V  testified  that  the  cross  battens  which  were  used 
to  secure  the  forward  hatches  of  the  vessel  were  in  a 
bent  condition  so  that  they  were  difficult  to  secure  and 
keep  secured  (R.  2082,  2094,  2100  and  2101). 

At  the  time  the  PENNSYLVANIA  sailed  on  Janu- 
ary 5, 1952,  forecasts  available  from  the  United  States 
Weather  Bureau  indicated  that  storms  with  winds  of 
force  7  to  9  were  prevailing  in  the  Gulf  of  Alaska  in 
the  vicinity  of  Ocean  Station  Peter  (Exhibit  176, 
identified  R.  2267),  which  forecasts  were  available  to 
the  public  including  Petitioner's  officers  and  its  alter 
ego,  Mr.  Vallet.  The  States  Steamship  Company  had 
no  facilities  in  their  shoreside  offices  to  receive  weather 
forecasts  and  were  not  interested  therein,  Mr.  Vallet, 
the  Marine  Superintendent,  testifying  (R.  283) : 

"Q.  Your  office  is  not  interested  in  weather  fore- 
casts? 

"A.  No." 

I  and  further  on  page  284: 

"A.  When  the  vessel  is  loaded  and  properly  stowed 
and  bunkered  we  advise  the  Master  to  that  effect  and 
,  we  leave  it  up  to  him  when  he  should  leave. 

"Q.  Even  though  there  is  a  hurricane  existing  at  the 
time. 
"A.  Yes."  (Italics  supplied). 

The  only  e"\adence  as  to  weather  actually  encoun- 
tered by  the  PENNSYLVANIA  is  contained  in  the 


28 


radio  messages  (Exhibit  127)  which  report  winds  of 
Beaufort  force  9,  with  very  high  seas,  (which  is  not 
considered  unusual  in  the  North  Pacific  in  January, 
R.2582). 

Other  reports  of  weather  conditions  in  areas  distant 
from  the  PENNSYLVANIA  are  therefore  to  be  dis- 
regarded in  favor  of  the  weather  conditions  reported 
directly  by  the  PENNSYLVANIA.  There  were  ap- 
proximately 17  ships  reporting  weather  conditions 
from  the  general  storm  area  on  January  8  through  10, 
1952  (R.  1594).  The  ships  closest  to  the  PENNSYL- 
VANIA which  proceeded  toward  her  for  the  purpose 
of  rescue  sustained  no  substantial  damage  (Exhibit 
135,  page  44;  Exhibit  123,  pages  30  and  31;  Exhibit 
146(8),  pages  47  and  48;  Exhibit  47,  pages  51  and  52; 
and  R.  1658)  and  no  vessel  within  the  storm  area  other 
than  the  PENNSYLVANIA  was  lost. 


ARGUMENT. 

I. 

THE  PROXIMATE  CAUSE  OF  THE  LOSS  OF  THE  PENNSYLVANIA 
WAS  HER  UNSEAWORTHINESS  AT  THE  INCEPTION  OF  HER 
VOYAGE  WHICH  WAS  WITH  THE  "PRIVITY  AND  KNOWL- 
EDGE" OF  PETITIONER  THROUGH  ITS  MARINE  SUPERIN- 
TENDENT VALLET. 

The  many  faults,  failures,  breakdowns,  defects  and 
crack-sensitiveness  found  by  the  Court  as  "factors  of 
unseaworthiness  ciilminating  from  the  unseaworthy 
condition  of  the  vessel  at  the  inception  of  her  voyage" 
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(Finding  V,  R.  75,  76)  proximately  causing  the  loss 
of  the  PENNSYLVANIA  with  all  her  crew,  personnel 
aboard  and  all  of  her  cargo,  included  the  14-foot 
crack  down  the  port  side  between  frames  93  and  94, 
failure  or  breakdown  of  the  steering  systems,  inability 
to  steer  for  a  time  by  any  method  in  heavy  seas,  cargo 
adrift  taking  off  tarpaulins  on  the  forward  hatches 
with  the  No.  2  hatch  open  and  full  of  water.  These 
faults,  failiu'es,  breakdowns  and  defects  are  positively 
shown  by  the  tragic  radio  messages  from  the  master 
of  the  vessel  and  cannot  be  disputed.  It  is  plainly 
apparent  that  they  were  factors  of  unseaworthiness 
culminating  from  the  unseaworthy  condition  of  the 
vessel  at  the  inception  of  her  voyage  which  prevented 
the  PENNSYLVANIA  from  meeting  the  expected 
and  anticipated  weather  conditions  (Finding  V,  R. 
75,  76). 

The  error  of  the  District  Court  in  finding,  in  para- 
graph VI  of  its  findings,  that  the  unseaworthy  condi- 
tion of  the  PENNSYLVANIA  at  the  inception  of  her 
voyage  was  without  the  privity  and  knowledge  of  the 
Petitioner  lies  in  the  fact  that  the  Court  failed  to 
I  apply  the  admiralty  doctrines  of  this  and  other 
i  Courts,  holding  that  the  Marine  Superintendent,  to 
Iwhom  the  corporate  owner  had  delegated  the  opera- 
ition,  manning,  inspection  and  repairs  of  the  vessel, 
I  was  the  alter  ego  of  the  owner,  whose  knowledge  and 
ipri\aty  is  the  knowledge  and  privity  of  the  owner. 
!  (Assignment  of  Error,  Points  VI,  VII)  [The  CHI- 
CAGO SILVERPALM  (9th  Cir.)  94  F.2d  776,  1937 
AMC  1463.] 
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The  alter  ego  of  the  Petitioner,  according  to  testi- 
mony of  Vice  President  J.  R.  Dant  (R.2624),  was  its 
Marine  Superintendent  Lester  A.  Vallet,  and,  nat- 
urally, in  his  absence,  Harve  Brenneke,  his  assistant. 
The  knowledge  and  privity  of  Vallet  was  that  of  Pe- 
titioner. He  was  in  charge  of  the  Marine  Department 
"which  in  addition  to  the  maintenance  and  repair  of 
the  vessel  also  is  charged  with  the  obtaining  of  per- 
sonnel and  the  officers  for  the  ships  and  maintaining 
the  discipline  of  the  vessels  and  also  supplying  and 
storing  the  ships."  (R.140)  He  was  in  "charge  of 
the  repairs"  and  "supervision  of  what  is  necessary 
to  be  done  on  the  vessels"  (R.2623)  and  "inspection 
on  behalf  of  (the)  corporation."  (R.2624).  Since 
none  of  the  corporate  directors  had  any  direct  part 
in  the  operation  of  Petitioner's  vessels  (R.2618),  Mr. 
Vallet  had  a  broad  scope  of  authority  and  did  not 
have  to  receive  authorization  from  the  Board  of  Di- 
rectors in  order  to  be  empowered  to  make  extensive 
repairs  (R.2624).  In  keeping  with  these  complete 
powers  of  supervision  and  control  of  this  part  of 
Petitioner's  business,  i.e.,  "the  maintenance  and  re- 
pair of  the  vessel,  the  manning  of  vessels,  obtaining 
crews  and  officers,  the  hiring  and  disciplining  of  of- 
ficers and  outfitting  and  stowing  the  vessels"  (R.  241), 
Mr.  Vallet  was  accurately  described  by  Petitioner's 
proctor  as  "in  charge  of  the  men,  equipment  and 
everything  about  the  ship  in  fitting  it  for  her  voyage." 
(R.  290). 

The  fact  that  the  petitioning  shipowner  is  a  corpo- 
ration, already  possessing  limited  liability  as  a  fea- 
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ture  of  its  corporate  structure,  and  exercising  its  fic- 
titious personality  only  through  human  agents,  dis- 
tinguishes this  case  from  those  of  individual  peti- 
tioners. This  distinction,  extremely  important  in  the 
limitation  cases  was  clearly  indicated  by  the  Supreme 
Court  in  Coryell  v.  Phipps,  317  U.S.  406,  410,  1943 
AMC  18,  21 : 

"A  corporation  necessarily  acts  through  human 
beings.  The  privity  of  some  of  those  persons 
must  be  the  privity  of  the  corporation  else  it 
could  always  limit  its  liability." 

As  stated  by  the  Second  Circuit  in  In  Re  P.  San- 
ford  Ross  (2d  Cir.  1913),  204  Fed.  248,  251: 

"The  Petitioner  is  apparently  a  large  corpora- 
tion having  different  departments  of  business, 
over  one  of  which  Campbell  was  superintendent. 
.  .  .  While  the  cases  generally  speak  of  the  knowl- 
edge of  managing  officers  as  being  the  knowledge 
of  the  corporation,  the  real  test  is  not  as  to  their 
being  officei's  in  a  strict  sense  but  as  to  the  large- 
ness of  their  authority." 

In  The  ABMIRAL-CLEVECO,  154  F.  2d  605,  1946 
'AMC  933,  the  Court  of  Appeals  for  the  Sixth  Cir- 
cuit clearly  emiunciated  the  principles  of  corporate 
jprivity  and  knowledge  through  its  Marine  Superin- 
itendent  as  follows : 

"Where  a  corporation  is  the  owner  of  a  vessel, 
the  knowledge  of  the  marine  superintendent  hav- 
ing general  control  and  direction  of  its  business 
is  the  knowledge  of  the  corporate  owner  of  the 
vessel.  Eastern  S.S.  Corp.  v.  Great  Lakes  Dredge 
&  Dock  Co.,  1  Cir.  256  Fed.  497,  and  within  the 
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section  of  the  statute  limiting  liability,  knowledge 
means  not  only  personal  cognizance  but  also  the 
means  of  knowledge  of  which  the  owner  or  super- 
intendent is  boimd  to  avail  himself — of  contem- 
plated loss  or  condition  likely  to  produce  or  con- 
tribute to  loss  unless  appropriate  means  are 
adopted  to  prevent  it." 

It  is  very  clear  therefore,  from  the  numerous 
American  and  Canadian  cases,  that  a  corporation  is 
in  privity  with  the  actions,  omissions,  knowledge  and 
means  of  knowledge  of  its  Marine  Superintendent, 
such  as  Mr.  Lester  A.  Vallet,  so  that  "any  relevant 
act  or  omission  of  his  would  be  the  very  action  or 
omission  of  the  Company."  The  TRITON-BARAN- 
OF,  1956  AMC  967,  970,  (Supreme  Court  of  Canada) ; 
The  ADMIBAL-CLEVECO,  supra;  In  Re  New  York 
Dock  Co.,  (2d  Cir.)  61  F.  2d  777,  1932  AMC  1492; 
The  HUGH  0' DON  NELL  (S.D.N.Y.)  62  F.  Supp. 
239, 1945  AMC  812;  The  VESTRIS,  (S.D.N.Y.)  60  P. 
2d  273,  1932  AMC  863;  In  Re  Great  Lakes  Transit 
Corp.  (6th  Cir),  81  F.  2d  441,  1946  AMC  267;  In  Re 
Jeremiah  Smith  <S;  Sons  (2d  Cir.  1911),  193  Fed.  395; 
Petition  of  Lakehead  Transp.  Co.,  Ltd.  (E.D.  Wis.), 
49  F.  Supp.  929,  1943  AMC  333,  af&nned  (7th  Cir.), 
140  F.  2d  491,  1944  AMC  376 ;  Fort  Worth  Elevators 
Co.  V.  Russell  (1934),  123  Texas  128,  70  S.W.  2d  397. 
To  the  same  efeect  is  The  LINSEED  KING  (Kellogg 
<fr  Sons,  Inc.  v.  Hicks),  285  U.S.  511,  1932  AMC  503, 
where  the  privity  and  knowledge  of  the  works  man- 
ager was  held  the  privity  and  knowledge  of  the  owner. 
In  the  following  cases  limitation  of  liability  was  de- 
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nied  by  reason  of  the  privity  and  knowledge  of  cer- 
tain employees  to  whom  there  was  a  delegation  of 
authority  to  act  on  the  part  of  the  owners:  The 
NEW  YORK  MARINE  No.  10,  (2d  Cir),  109  F.  2d 
5&i,  1940  AMC  347,  (the  agent  on  the  dock,  a  mana- 
gerial agent);  The  POCONE,  (2d  Cir.)  159  F.  2d 
661,  1947  AMC  306,  (the  port  engineer  who  was  under 
both  the  Traffic  Manager  and  the  General  Agent) ; 
EDGAR  F.  CONEY  AND  TOW  (5th  Cir.),  72  F.  2d 
490,  1935  AMC  1122,  (the  marine  superintendent); 
The  EDMUND  FANNING  (2d  Cir.)  201  F.  2d  281, 
,1953  AMC  86,  (captain  supervising  stowage  for  ship- 
i  owners). 

1  It  being  established  both  by  the  evidence  and  the 
ilaw  applicable  thereto  that  the  knowledge,  means  of 
;knowledge  and  privity  of  Mr.  Vallet,  the  Marine  Su- 
perintendent, was  the  privity  and  knowledge  of  Peti- 
tioner, attention  is  called  on  the  one  hand,  to  the  fact 
that  Petitioner  has  failed  to  sustain  its  burden  of 
proving  that  none  of  the  many  faults,  failures,  break- 
downs, defects  and  crack  sensitiveness  of  the  vessel 
was  within  the  knowledge  or  privity  of  Mr.  Vallet 
l[See  The  City  of  Bnmswick  (D.  Mass.)  6  F.  Supp. 
597,  1937  AMC  552  and  authorities  there  cited.] 

In  The  REPUBLIC  (2d  Cir.  1894),  61  Fed.  109, 
it  has  been  very  aptly  stated  by  the  District  Court  in 
37  Fed.  240  at  243: 

"The  barge  was  owned  by  a  corporation,  so  it 
was  the  duty  of  this  corporation,  before  dispatch- 
ing the  vessel  upon  the  voyage  in  question,  to 
know  by  the  examination  of  some  duly-appointed 
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officer  whether  the  vessel  was  in  a  fit  and  sea- 
worthy condition  for  the  intended  voyage.  .  .  . 
The  petitioners  cannot,  therefore,  be  held  to  be 
ignorant  of  what  such  an  examination  would 
have  disclosed.  They  are  chargeable  with  knowl- 
edge of  what  they  might  have  known,  and  what 
they  were  bound  to  know,  because  of  their  obliga- 
tion to  provide  a  vessel  fit  for  the  emplojTnent 
to  which  it  is  put.  An  owner  of  a  ship  cannot 
be  permitted  to  free  himself  from  an  obligation 
of  this  character  by  remaining  in  ignorance  of 
what  it  was  within  his  power  to  know."  In  af- 
firming the  case  the  Circuit  Court  said:  "A  loss  is 
not  occasioned  without  the  knowledge  or  privity 
of  the  shipowner,  when  it  arises  from  his  personal 
neglect  to  inform  himself  of  the  defective  condi- 
tion of  his  vessel.  ...  In  the  present  case  the 
privity  or  knowledge  of  the  corporation  consisted 
of  the  negligence  of  its  president,  who,  by  his 
omission  of  proper  care  in  his  examination  of  the 
vessel,  failed  to  discover  her  defective  condition," 

On  the  other  hand,  attention  vnW  be  called  in  the 
following  pages  to  evidence  establishing  the  knowl- 
edge and  means  of  knowledge  of  Mr.  Vallet,  the  Ma- 
rine Superintendent,  to  the  crack  sensitiveness  of  the 
PENNSYLVANIA  to  cold  weather  and  rough  seas, 
not  only  by  his  familiarity  with  the  history  of  former 
cracks  and  defects  in  the  deck  and  structure  of  the 
vessel,  but  by  his  personal  knowledge  of  the  1946  re- 
ports of  the  Structure  Committee  on  Welded  Ships, 
which  included  the  report  of  the  sinking  of  the  ESSO 
MANHATTAN  by  reason  of  her  crack  sensitiveness 
to  cold  weather  and  rough  seas.    The  Court's  atten- 
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tion  will  also  be  drawn  to  Mr.  Vallet's  knowledge  or 
means  of  knowledge  of  the  failure  to  inspect,  clean 
and  operate  the  hand  steering  gear,  and  failure  to 
open  up  the  main  steering  engines  at  any  time.   The 

;  Court's  attention  will  further  be  called  to  Mr.  Vallet's 
knowledge  of  the  improper  stowage  of  the  acid  cargo 
on  the  forward  deck,  and  of  the  lashing  of  the  heavy 

i  crib,  and  the  seven-ton  trucks  to  padeyes  on  the  decks 

'  without  any  inspection  for  fractures  and  to  the  fact 
that  imrepaired  fractures  under  padeyes  make  the 

;  vessel  unsea worthy  according  to  Petitioner's  own  wit- 
nesses. 


i  ^^• 

i  THE  PRIVITY  AND  KNOWLEDGE  OF  PETITIONER  TO  THE  UN- 
SEAWORTHINESS OF  THE  SS  PENNSYLVANIA  TO  MEET 
THE  EXPECTED  PERILS  ON  HER  GREAT  CIRCLE  VOYAGE 
BY  REASON  OF  HER  CRACK-SENSITIVENESS  TO  THE  COLD 
TEMPERATURES  AND  ROUGH  SEAS  OF  THE  GULF  OF 
ALASKA  IS  ESTABLISHED  BY  THE  KNOWLEDGE  OF  ITS 
MARINE  SUPERINTENDENT. 

.  "The  crack  sensitiveness  of  the  vessel  to  extreme 
icold  weather  by  reason  of  a  former  22-foot  crack  in 
!her  deck  occurring  on  her  previous  Voyage  V  *  *  *"  as 
'found  by  the  District  Court  (Finding  V,  R.  75)  is  sup- 
iported  by  the  testimony  of  Morgan  L.  Williams,  a 
imetallurgist  at  the  National  Bureau  of  Standards  (R. 
1868),  who  tested  the  sample  from  the  deck  of  the 
PENNSYLVANIA  which  had  been  forwarded  to  him 
for  testing  by  the  U.  S.  Coast  Guard.  Mr.  Williams 
Iwas  "in  charge  of  Project  SR-106  on  the  study  of 
plates  which  are  fractured"    (R.   1871)    which  was 
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sponsored  by  the  Ship  Structure  Committee.  It  is  to  be  i 
noted  that  no  request  was  made  hy  Petitioner  or  it8_ 
Marine  Superintendent  of  the  Bureau  of  Standards  oi 
of  any  metallurgist  for  a  quick  test  of  the  samples^ 
taken  of  the  deck  plate  in  the  vicinity  of  the  22-footj 
fracture,  and  in  fact  Vallet  testified  that  no  request  fol 
tests  of  the  steel  was  made  l^y  him  (R.  273).  Mr.  Wil- 
liams stated  (R.  1883)  that  the  tests  could  have  been, 
made   by  any  qualified  metallurgist  and  that  "The 
actual  testing  could  be  done  in  one  day.  The  prepara- 
tion of  the  specimens  would  take  probably  a  week  in . 
the  average  shop.  The  chemical  analysis  might  take  iti 
little  longer. ' '  From  the  test  made  by  Mr.  Williams,  it 
was  shown  that  the  22-foot  crack  started  from  an  old 
fracture  by  the  padeye,  which  fracture  "had  been  there 
before  the  last  time  it  had  been  painted"  (R.  1857). 
Although  the  Marine  Superintendent  knew  that  the 
PENNSYLVANIA  would  be  declared  unseaworthy 
by  the  U.  S.  Coast  Guard  if  any  fractures  remained 
unrepaired  (R.  648,  445)  and  that  fractures  were  dis- 
covered around  hatches  Numbers  2,  3,  4  and  5  which 
were  required  to  be  repaired  before  the  vessel  could  be 
passed  for  seaworthiness,  there  was  no  proof  offered 
that  the  padeye  or  any  other  padeyes  had  been  in- 
spected after  February  of  1951  and  prior  to  Voyage 
V,  although  it  is  apparent  that  such  inspection  would 
have  shown  the  existence  of  the  fracture  that  spread 
to  22  feet  on  Voyage  V  and  constituted  a  Class  1 
casualty. 

Mr.  Vallet  testified  (R.  209)  that  he  was  familiar 
with,    and   had    read    several    times.    "The    Design 
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and  Methods  of  Construction  of  Welded  Steel  Mer- 
chant Vessels"  (Exhibit  185).  This  publication,  which 
was  the  Final  Report  of  the  Board  of  Investigation 
convened  by  order  of  the  Secretary  of  the  Navy,  15 
July  1946,  contains  at  least  8  separate  references  to 
the  ESSO  MANHATTAN,  related  to  the  breaking 
apart  of  that  vessel,  due  to  its  notch  sensitivity,  on 
March  29,  1943.  Included  in  these  references  to  the 
lESSO  MANHATTAN  (Exhibit  185,  pp.  2,  3,  21,  30, 
i44,  64,  90  and  112)  is  a  reproduction  of  the  U.  S.  Coast 
Guard  "Report  of  Structural  Failure  of  Inspected 
Vessel"  (Exhibit  185,  p.  30)  for  the  ESSO  MAN- 
HATTAN which  describes  the  breaking  and  states 
that:  "The  fracture  started  in  a  butt  weld  between 
plates  A-9  and  A-10  at  the  crown  of  the  deck."  (See 
the  reported  case.  The  ESSO  MANHATTAN 
KS.D.N.Y.)  121  F.  Supp.  770,  1953  A.M.C.  1152.) 

'■  The  Marine  Superintendent's  familiarity  with  the 
publication  together  with  his  extensive  experience  fully 
warned  him  of  the  vessel's  crack  sensitiveness  to  the 
cold  weather  and  rough  seas  which  would  be  expected 
'on  a  voyage  through  the  Gulf  of  Alaska  in  January  to 
Ithe  Orient.  As  stated  by  District  Judge  Wright,  after 
previously  referring  to  the  Report  of  the  Board  of 
llnvestigation  of  the  Ship  Structure  Committee  (Ex- 
aibit  185)  in  The  ESSO  MANHATTAN,  supra: 
I 'The  fact  that  the  fracture  was  of  the  brittle 
{cleavage  type  shows  that  the  steel  plate  of  the  ESSO 
JMANHATTAN  was  notch  sensitive,  which  means  that 
|.f  a  notch  or  abrupt  discontinuity  is  present  in  the 
steel  and  the  steel  is  below  its  critical  temperature,  it 
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will  fracture,  beginning  in  the  area  of  the  notch,  with 
the  application  of  far  less  energy  than  would  normally 
be  required.  The  critical  temperature  of  steel  is  that 
temperature  below  which  it  will  sustain  a  brittle 
cleavage  fracture  rather  than  a  sheer  fracture.  It  ap- 
pears that  a  notch  inhibits  the  plastic  flow  of  the 
steel  by  concentrating  the  stress  in  the  area  of  the 
notch  with  the  result  that  when  pressure  is  applied  to 
notch  sensitive  steel  below  its  critical  temperature,  it 
will  tend  to  break  rather  than  bend. "  It  is  to  be  noted 
that  the  crack  reported  by  the  radiogram  from  the 
vessel  is  described  as  14  feet  extending  down  into  the 
engine  room  between  Frames  93  and  94  (R.  221)  start- 
ing in  a  butt  weld  and  that  the  fracture  of  the  ESSO 
MANHATTAN  also  started  in  a  butt  weld.  There  is  no 
indication  from  the  PENNSYLVANIA  as  to  whether 
there  were  other  fractures  of  the  vessel  forward  which 
was  causing  the  forward  hold  to  fill  with  water  forc- 
ing the  vessel  down  by  the  head,  as  the  master  and 
crew  were  unable  to  "get  forward  to  see  where  trou- 
ble is  pumps  holding  in  engine  room"  (Radiogram 
1905GMT).  It  is  apparent  however  that  the  reports  of 
the  crack  sensitiveness  of  the  ESSO  MANHATTAN 
and  her  ultimate  breaking  in  two  pieces  by  reason  of 
this  sensitivity  to  cold  weather  was  sufficient  warning 
to  the  Petitioner  through  its  Marine  Superintendent  to 
require  immediate  and  exhaustive  tests  of  the  steel 
of  the  PENNSYLVANIA,  which  they  did  not  make, 
and  which  if  made,  would  undoubtedly  have  prevented 
the  PENNSYLVANIA  from  making  her  Voyage  VI 
via  the  Gulf  of  Alaska  thus  sa^•ing  the  lives  of  the 
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master  and  crew,  the  vessel  herself  and  her  cargo.  In 
sailing  the  vessel  on  Voyage  VI  the  Petitioner  know- 
ingly took  a  calculated  risk  which  constitutes  "privity 
and  knowledge"  such  as  to  prevent  the  limitation  of 
liability  under  the  statute. 

The  warning  and  knowledge  of  what  to  expect  in 
sailing  the  crack  sensitive  PENNSYLVANIA  on  the 
Great  Circle  route  was  there  and  the  warning,  and  thus 
the  liability  through  "privity  and  knowledge,"  could 
not  be  avoided  by  depending  on  regulations  or  inspec- 
tions of  the  Coast  Guard  or  of  Marine  Surveyors. 
In  the  first  place  the  law  does  not  allow  the  petitioner 
to  so  delegate  its  duties,  and  in  the  second  place  it  has 
not  been  shown  that  the  Coast  Guard  or  the  American 
Bureau  of  Shipping  or  other  marine  surveyors  had 
the  information,  notice,  and  warning  given  to  Vallet 
of  the  full  history  of  the  fracture  condition  of  the 
vessel  or,  of  such  conditions,  as  shown  in  the  reports  in 
"The  Design  and  Methods  of  Construction  of  Welded 
Steel  Merchant  Vessels"  of  the  year  1946  (Exhibit 
185). 

I  This  situation  is  clarified  by  the  words  of  Judge 
[Wolverton  in  The  NINFA  (D.  Ore.),  156  Fed.  512, 
jwhere  he  states  at  page  525 : 

j  "I  place  but  slight  value  on  the  surveys  of  the 

Italian  Consul  and  Lloyd's  surveyors,  made  be- 
fore the  ship  left  London,  as  their  duties  do  not 
call  for  that  rigid  inspection  and  the  application 
of  known  tests  for  the  discovery  of  fault  required 
of  the  owner  for  the  determination  of  whether  his 
vessel  is  seaworthy". 
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The  above  words  of  Judge  Wolverton  must  be  con- 
sidered as  applicable  in  this  case  where  no  insi^ections 
were  made  of  the  padeyes  other  than  those  in  the  im- 
mediate vicinity  of  the  22-foot  fracture  and  no  tests 
made  after  the  22-foot  fracture  of  the  steel  by  Peti- 
tioner to  determine  the  crack  sensitiveness  of  the  ves- 
sel after  the  warning  given  by  the  experience  of  the 
ESSO  MANHATTAN  especially  when  sailing  the 
PENNSYLVANIA  in  the  cold  weather  and  rough 
seas  of  the  Gulf  of  Alaska.  See  also:  Bank  Line  v. 
Porter  (4th  Cir.),  25  F.  2d  843;  The  OLANCHO,  115 
F.  Supp.  107,  1953  A.M.C.  1040,  where  the  Court  said: 
"*  *  *  her  own  revelation  at  sea  of  her  actual  unsea- 
Avorthiness  refutes  the  surveys  and  inspections  *  *  *"; 
The  FELTRE  (9th  Cir.),  30  F.  2d  62,  1929  A.M.C. 
279. 

The  case  of  Compagnie  Maritime  Franeaise  v. 
Meyer  (9th  Cir.),  248  F.  881,  is  also  applicable.  In' 
that  case,  where  there  was  a  claim  for  damage  to  cargo, 
this  Court  in  holding  that  the  carrier  did  not  sustain 
the  burden  of  proof  to  show  due  diligence  to  make  the 
vessel  seaworthy,  stated  (p.  885)  : 

"In  the  present  case  the  court  below  was  of  the 
opinion  that  the  testimony  of  the  experts  who  in- 
spected the  vessel  before  her  A^oyage  began  was 
not  conclusive;  that  the  inspection  was  general 
largely  visual  and  not  particularly  of  the  part) 
which  pi'oved  defective.  The  eAddence,  we  think 
sustains  that  conclusion.  There  is  no  testimom 
that  any  of  the  inspectors  made  other  than  visua 
examination,  except  the  witness  Le  Roy,  who  tes 
tified  that  he  sounded  with  a  hammer  the  ship': 
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sides,  and  all  accessible  rivets,  but  that  he  could 
not  examine  all  rivets  for  the  reason  that  at  that 
date,  Alienist  27,  1907,  there  wa^s  cargo  in  the 
Iwld."  (Emphasis  supplied.) 

The  warnings  to  and  knowledge  and  privity  of  Peti- 
tioner's alter  ego,  Vallet,  of  the  crack  sensitiveness  of 
'the  S.S.  PENNSYLVANIA  which  warnings  and 
laiowledge  he  failed  to  convey  to  the  doomed  master 
(see  Tiie  CHICAGO-SILVERPALM  (9th  Cir.),  94 
F.  2d  776,  1937  A.M.C.  1427)  plainly  and  unavoidably 
calls  for  the  reversal  of  the  finding  of  the  District 
Court  that  the  loss  of  the  PENNSYLVANIA  was 
without  the  privity  and  knowledge  of  Petitioner. 


III. 

:he  privity  and  knowledge  of  the  petitioner  to  the 
unseaworthy  condition  of  the  steering  gears  of 
the  ss  pennsylvania  culminating  in  the  inability 
of  the  vessel  to  steer  arose  out  of  the  knowl- 
edge of  the  marine  superintendent  that  the 
gears  had  not  been  properly  opened  up,  cleaned 
and  inspected. 

i  One  of  the  proximate  causes  of  the  sinking  of  the 
fS  PENNSYLVANIA  is  graphically  set  forth  in  the 
'^diogram  of  Januaiy  9th,  1952,  stating  "1905  GMT 
*  *  CANNOT  STEER  *  *  *  ip  WE  CANNOT  FIX 
|TEERING  GEAR  WILL  REQUIRE  ASSIST- 
LNCE"  (Exhibits  127  and  128). 

iThe  evidence  shows  that  the  PENNSYLVANIA 
jid  three  separate  methods  of  steering,  one  on  the 
!'idge  which  is  the  main  steering  engine,  one  in  the 
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steering  engine  room  itself  called  the  hand  steering, 
and  one  on  the  poop  where  they  have  a  wheel  called 
the  emergency  steering  gear.  The  steering  was  op- 
erated by  telemotor  which  is  described  as  follows 
(R.  678)  : 

' '  The  telemotor  system  consists  of  heavy  copper 
piping  from  the  wheelhouse  to  the  steering  engine 
room.  That  is  filled  with  a  nonfreezing  liquid 
free  of  air,  so  that  in  the  whe(*lhouse,  if  they  want 
a  right  rudder,  they  turn  the  wheel  to  the  right, 
and  at  the  same  time  this  ram  that  works  off  of 
your  steering  wheel  builds  up  a  pressure  on  one 
side  that  goes  down  to  your  telemotor  system  in 
the  steering  engine  room.  This  in  turn — that 
has  a  long  spring  on  it.  This  in  turn  operates 
the  mechanism  between  there  and  the  hydraulic 
system  to  your  rams.  And  your  motor  furnishes — 
there  is  two  sets  of  motors  that  actually  pump — 
that  works  the  hydraulic  to  your  rams.  But  the 
telemotor  is  the  means  between  the  bridge  and 
the  wheelhouse,  through  that  mechanism  there, 
of  operating  the  ram  that  turns  the  rudder  right 
or  left." 

The  steering  from  the  poop  depends  upon  the  opera- 
tion of  the  telemotor,  while  the  hand  steering  may, 
be  done  with  or  without  the  telemotor  in  operation 
(R.  678,  679). 

The  claimants'  contention  that  the  steering  engines 
were  faulty  was  acknowledged  by  Counsel  for  Peti- 
tioner (R.  658) : 

"Mr.  Wood.     *  *  *  I  would  like  to  state  to  your 
Honor  that  it  is  one  of  the  contentions  against  us 
in  this  case  that  the  steering  engine  was  not  good. 
The  Court.    Yes,  I  recall." 
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Commander  Hamilton  of  the  Coast  Guard  in  testi- 
fying? concerning  the  entry  in  the  Annual  Inspection 
Report  dated  August  8,  1951  (Exliibit  53)  on  page  12 
that  the  condition  of  the  steering  engine  and  controls 
was  "good",  described  the  tests  used  to  determine 
their  condition  as  follows  (R.  658)  : 

"A.  The  steering  engines  are  tested  dually; 
that  is,  by  the  hull  inspector  and  the  boiler  in- 
spector when  we  get  ready.  When  that  steering 
engine  is  tested  the  hull  inspector  goes  up  in  the 
wheelhouse  with  one  of  the  mates. ' ' 

*'A.  Well,  the  chief  engineer  went  back  with 
me,  and  we  witnessed — he  starts  the  motor,  the 
one  or  the  other,  and  when  he  is  ready  there  is 
a  phone  Ijetween  the  steering  engine  room  and  the 
wheelhouse,  so  I  call  the  wheelhouse  and  tell  the 
inspector  up  there,  which  was  Lieutenant  Rojeski, 
to  move  the  rudder  hai'd  right  or  hard  left.  Then 
I  watch  the  indicator  in  the  steering  engine  room, 
the  degrees  the  rudder  turns.  When  it  gets  over 
to  35  degrees  either  right  or  left  I  call  back  over 
the  phone  amidships  and  then  they  turn  the  wheel 
in  the  wheelhouse  imtil  the  rudder  is  neither  right 
nor  left;  it  is  amidships.  And  then  the  opposite 
way.  Well,  of  course  I  wouldn't  remember 
whether  I  said  right  or  left.   It  doesn't  matter." 

j  (R.  659  con't)  : 

j  "Then  when  the  rudder  has  been  turned  35  de- 

grees either  right  rudder  and  left  rudder,  then 
I  ask  them,  'Are  you  in  a  midship  position  in  the 
wheelhouse?'  and  they  say,  'Yes.'  " 


44 


Commander  Hamilton  further  testified  that  the 
pimips  which  operate  are  not  opened  up  on  the  annual 
inspection,  but  are  all  opened  up  on  the  four  year 
sun^ey  (R.  687)  and  that  on  the  annual  sur\Ty  on 
his  inspection  only  the  operating  test  was  given  and 
the  engine  was  not  opened  up  and  the  internal  parts 
of  it  were  not  inspected  (R.  689).  Although  Peti- 
tioner was  put  on  notice  that  the  claimants  contended 
that  the  steering  engines  were  faulty,  there  was  no 
evidence  of  any  further  tests  being  given  than  that 
described  by  Commander  Hamilton,  and  this  test  did 
not  even  show  that  the  hand  steering  gear  or  the 
emergency  steering  were  even  operationally  tested.  If 
they  had  been  so  tested  it  is  quite  apparent  that  proof 
thereof  would  have  been  made.  Vallet,  the  Marine 
Superintendent,  was  present  during  this  annual  in- 
spection and  knew  of  the  tests  which  were  and  were 
not  made. 

From  the  description  given  of  the  steering  engines 
it  is  apparent  that  there  are  numerous  valves  to  be 
opened  and  closed  and  in  the  event  that  they  are  not 
used  or  tried  out  at  least  periodicall.v,  emulsion,  rust, 
water,  and  foreign  matters  can  collect  so  as  to  cause 
the  system  to  fail.  There  was  no  evidence  produced 
as  to  when  the  hand  steering  had  been  actually  oper- 
ated. From  the  radiograms  it  is  apparent  that  all  the 
three  steering  systems  had  failed,  and  that  the  vessel 
was  rolling  in  the  trough  of  the  waves  with  the  sea 
pouring  into  her  holds  for  lack  of  the  use  of  any  one 
of  the  three  steering  systems  which  failed  four  days 
after  leaving  port. 
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The  opinion  of  the  Second  Circuit  in  the  case  of 
The  A.H.F.  SEEGER,  104  F.  2d  167,  is  applicable  to 
:his  situation,  especially  where  the  Court  says  at  page 
168: 

"*  *  *  it  is  common  knowledge  that  the  break- 
ing of  machinery  as  a  result  of  which  damage 
occui"s,  is  not  nonnal.  *  *  *  In  such  a  case  there 
is  ordinarily  fault  on  the  part  of  the  owner  in 
operating  a  vessel  that  is  not  seaworthy  and  the 
law  casts  upon  him  the  burden  of  showing  not 
only  what  happened  but  what  was  done  and  what 
would  have  been  necessary  to  avert  the  casualty. 
The  R<^ichert  Line,  (2d  Cir.)  &4  F.  2d  13;  Cran- 
berry Creek  Coal  Co.  v.  Red  Star  Towing  and 
Transportation  Co.  (2d  Cir.)  33  F.  2d  272;  In 
re  Reichert  To\\ing  Line  (2d  Cir.)  251  F.  214, 
217." 

I  The  Second  Circuit  in  its  previous  holding  In  Re 
leichert  Towing  Line,  251  Fed.  214,  at  217,  which  in- 
'olved  failure  of  the  crank  pin  of  the  crank  shaft  in 
he  engine,  in  words  so  applicable  to  the  instant  ap- 
peal said : 

;  "Although   the   Reichert    Company    has    been 

held  liable  for  negligence,  it  will  not  be  liable  be- 
yond the  value  of  the  tug,  if  it  was  without 
knowledge  or  privity  of  the  insufficiency  of  the 
crank  pin.  The  burden  of  i)roving  this  is  on  it. 
Its  officers  knew  of  the  prior  breaking  of  a  steel 
crank  pin  of  the  same  size,  and  no  sufficient  ex- 
planation of  that  accident  is  given.  They  do  not 
show  whether  they  knew  the  size  of  the  pin,  or 
whether  they  knew  the  preA'ailing  practice  as  to 
the  size  of  such  pins,  nor  whether,  if  they  did, 
they  made  any  inquiry  whatever  as  to  what  the 
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requirements  of  such  crank  pins  should  be,  in 
view  of  the  prevailing  practice  of  employing  a 
much  stronger  one.  Although  the  boat  had  been 
inspected  by  the  United  States  local  inspectors 
some  three  or  four  months  before  the  accident, 
and  the  owners  emj)loyed  an  engineer  to  super- 
vise their  equipment  from  time  to  time,  we  do 
not  think  that  they  have  discharged  the  burden 
of  proving  their  want  of  knowledge  or  privity. 

The  decrees  are  reversed,  and  the  court  below 
is  directed  to  enter  a  decree  in  the  limitation  pro- 
ceeding, denying  the  petition,  with  costs,  *  *  •" 

The    Fifth    Circuit,     in    the    case    of    lOXIAH 
PIONEER,  236  F.2d  78,  1956  A.M.C.  1750,  had  before 
it  a  claim  for  cargo  damage  resulting  from  the  strand- 
ing of  the  vessel,  the  lower  court  finding  that  the 
stranding  was  due  to  unseaworthy  steering  apparatus, 
that  the  owner  did  not  exercise  due  diligence  to  make 
the  vessel  seaworthy  and  was  not  entitled  to  exemption 
under  the  exculpatory  clauses  of  the  charter  parly. 
In  affirming,  the  Fifth  Circuit  so  appropriately  say8;i 
"The  libelant  has  never  shirked  its  burden, 
Commercial  Molasses  Corp.  v.  New  York  Tank 
Barge  Corp.,  314  U.S.  104,  1941  A.M.C.  1697,  of 
affirmatively  establishing  a  case  imder  the  con-' 
tract   of  private   carriage   which   warranted,  at 
least,  due  diligence  to  make  the  vessel  seaworthy, 
and  by  reflex,   from  this  and  the  catch-all  ex- 
culpatory clause  so  tenderly  embraced  by  ship- 
owner, imposed  liability  where  the  stated  excep- 
tion was  not  made  out.  ZESTA    (5  Cir.),  1954 
A.M.C.  899,  212  F.  (2d)  137;  FRAMLINGTON 
COURT  (5  Cir.)  1934  A.M.C.  272,  69  F.  (2d)  300. 
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It  reasoned  corroctly  that  if  the  strandings  were 
caused  by  unseaworthiness  due  to  lack  of  due 
diligence,  then  it  was  not  an  excepted  'loss  or 
damage  arising  or  resulting  from'  (1)  naviga- 
tional error,  (2)  stranding  or  (4)  latent  defect, 
6)  any  other  cause  without  actual  fault  or  priv- 
ity, Fohnina,  213  U.S.  354  and  certainly  not  if 
these  were  merely  concurring  causes.  Compania 
de  Namgadon  La  Fleclia  v.  Brauer,  168  U.S.  104, 
118;  Olga  S.  (5  Cir.),  1928  A.M.C.  831,  25  F. 
(2d)  229. 

"In  this  task,  while  ultimate  risk  of  non-per- 
suasion may  have  been  on  the  cargo,  it  had  the 
usual  advantages  of  a  bailor  putting  on  the  car- 
rier, as  the  person  having  the  means  of  knowl- 
edge, the  obligation  of  coming  foi'ward  with  some 
explanation.  Commercial  Molasses  Corp.  v.  N.  Y. 
Tank  Barge  Corp.,  supra;  Northern  Belle,  76  U.S. 
526;  Southern  By.  v.  Prescott,  240  U.S.  632,  and  a 
presmnption  of  unseaworthiness  existing  at  the  be- 
ginning of  the  voyage,  where  machinery,  gear,  or 
appliances  fail  shortly  after  the  beginning  of  the 
voyage  without  accident,  stress  of  weather,  or  the 
like,  furnishing  an  adequate  explanation  as  a 
likely  cause.  Southwark,  191  U.S.  1,  Olancho 
(S.D.N.Y.),  1953  A.M.C.  1040,  115  F.  Supp.  107; 
Agwimoon  (D.C.Md.),  1928  A.M.C.  645,  24  F. 
(2d)  864,  aff'r.  (4  Cir.),  1929  A.M.C.  570,  31  F. 
(2d)  1006. 

,  .  .  "Was  the  unseaworthiness  caused  by  the 
owner's  failure  to  exercise  due  diligence?  On  this 
the  only  serious  concern  is  whether  the  shipowner 
ought  to  have  known  of  these  defects  because, 
save  for  diligence  in  obtaining  certificates  of  sea- 
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worthiness  from  Helenic  or  Lloyds  classification 
societies  and  which  is  cei-tainly  not  the  test,  see 
KNAUTH,  supra,  page  187;  Abbazia  (S.D.N.Y.), 
127  Fed.  495;  Poleric  (4  Cir.),  1928  A.M.C.  761, 
25  F.  (2d)  843,  cert.  den.  278  U.S.  623;  Edgar  F. 
Coney,  (5  Cir.),  1934  A.M.C.  1122,  1129,  72  F. 
(2d)  490;  and  a  few  superficial  repairs  to  parts 
of  the  steering  apparatus,  the  last  of  which  for 
the  engine  was  July  12,  1951,  and  for  the  tele- 
motor,  January  31,  1950,  the  record  is  completely 
silent  of  any  serious  inspection  ayid  survey  of  the 
entire  steering  machinery  before  this  charter 
party  voyage  began."  (Italics  supplied.) 

In  the  presence  of  Marine  Superintendent  Vallet, 
the  last  inspection  given  to  the  steering  engines,  [ex- 
cept when  the  shaft  of  the  emergency  steering  gear 
was,  in  November  1951,  freed  of  clothing  (part  of  the 
cargo  in  No.  5  hold)  which  had  shifted  around  the 
shaft  of  the  emergency  gear  preventing  its  operation], 
was  in  August  1951  at  the  Annual  Inspection,  some 
five  months  prior  to  the  sailing  of  the  PENNSYL- 
VANIA on  her  fateful  voyage  on  January  5,  1952. 
At  this  Annual  Inspection,  Commander  Hamilton  and 
Lieutenant  Rojeski  of  the  Coast  Guard  gave  the  steer- 
ing engine  a  mere  operating  test  (R.  688)  Commander 
Hamilton  testifying  (R.  688,  689) : 

*'Q.  When  you  inspected  this  steering  engine 
on  the  Pennsylvania  during  your  annual  inspec- 
tion, you  told  us  that  that  was  an  operating  test  ? 

"A.    Of  the  Steering  engine? 

"Q.    Yes. 

"A.    That  is  right. 

"Q.    You  watched  it  operate. 
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**A.     That  is  correct. 

"Q.  And  the  engine  was  not  opened  up,  and 
the  internal  parts  of  it  were  not  inspected  at  that 
time? 

"A.     No,  sir." 

In  the  case  of  The  MEANTICUT-BEDFORD,  65 
F.  Supp.  203,  1946  A.M.C.  178,  the  court  had  before 
it  for  decision  a  collision  occurring  when  the  steering 
gear  jammed  by  reason  of  a  short  circuit  in  the  elec- 
tric wiring  controls.  In  holding  that  a  "routine  oper- 
ating test  of  the  steering  gear"  was  not  sufficient  to 
sustain  the  burden  of  inevitable  accident  defense,  a 
latent  defect,  the  Court  said: 

"In  addition  to  the  sui-vey  by  Lloyd's  in  Jan- 
uary, 1940  [referred  to  above]  there  is  a  Lloyd's 
report  dated  July  20,  1941  of  a  survey  and  an- 
other report  dated  February  28, 1942  of  one  made 
on  January  7,  1942,  in  both  of  which  the  'steer- 
ing gear  and  its  connections'  were  reported 
'Good.'  However,  MacCorkindale,  Lloyd's  rep- 
resentative who  made  the  last  two  surveys,  testi- 
fied that  no  megger  test  nor  electrical  equipment 
examination  was  made  on  either  of  these  sur- 
veys. Lloyd's  inspections  in  1941  and  1942  ap- 
parently were  not  full  surveys,  for  although  re- 
ports state  the  steering  gear  was  examined,  no 
electrical  equipment  was  tested.  In  any  event 
certificates  of  surveyors  and  inspectors  are  to  be 

»      valued  in  the  light  of  the  actual  facts  disclosed. 
The  Doris  Kellogg,  1937  A.M.C.  254,  18  F.  Supp. 
159. 
******* 

"According  to  the  Bedford's  deck  log  and  the 
testimony  of  her  Third  Officer,  a  routine  oper- 
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ating  test  of  the  steering  gear  was  made  on  the 
morning  of  April  9,  before  sailing  from  the  Bay- 
onne  and  it  was  reported  'in  good  order.'  The 
test  consisted  of  repeatedly  turning  the  wheel  and 
watching  the  indicator." 

The  radio  messages  from  the  PENNSYLVANIA 
supply  the  evidence  of  the  failure  of  the  steering 
gear  which  was  held  to  be  lacking  in  The  IOWA, 
(D.C.  Ore.),  34  F.  Supp.  843,  where  this  same  pe- 
titioner successfully  obtained  limitation  of  liability 
even  though  the  IOWA  was  held  imseaworthy  and  it 
was  denied  exoneration.  In  The  IOWA,  supra,  Judge 
Pee  held: 

"The  petitioner  bore  the  burden  imposed  by 
The  Denali  (Pacific  Coast  Coal  Company  v. 
Alaska  Steamship  Co.,  9  Cir.,  105  F.  2d  413 
supra).  It  was  proved  that  the  lOWA's  'loss 
was  not  occasioned  by  any  lack  of  seaworthiness' 
and  that  'there  was  in  fact  no  causal  connection 
between  the  failure  to  install  such  a  communica- 
tion system  and  the  loss  of  the  ship'.  The  evi- 
dence upon  which  this  finding  is  based  indicates 
that  the  ship  had  been  operated  from  Portland 
to  Astoria  by  her  main  steering  gear.  The  pre- 
siunption  in  the  absence  of  evidence  is  that  the 
main  steering  gear  was  still  in  use  at  the  moment 
of  the  strand.  The  behavior  of  the  ship  immedi- 
ately prior  to  stranding  and  her  radio  messages 
indicate  that  no  steering  gear,  however  efficient, 
would  have  saved  her." 

The  graphic  words  of  the  radiogram  of  January  9, 
"1905  GMT  TAKING  WATER  NO.  ONE  HOLD 
DOWN  BY  HEAD  CANNOT  STEER  *  *  *  IF  WE 
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CANNOT  FIX  STEERING  GEAR  WILL  RE- 
QUIRE ASSISTANCE  *  *  *"  supply  the  evidence 
which  was  so  lacking  in  the  IOWA,  supra.  The  lack 
of  inspection,  cleaning  and,  if  necessary,  repairing, 
the  steering  system  condemn  the  PENNSYLVANIA 
for  unseaworthiness  and  the  petitioner  for  knowledge 
and  privity  of  such  unseaworthiness  which  unques- 
tionably calls  for  reversal  of  the  District  Court  on 
the  question  of  knowledge  and  privity  and  for  the 
denial  of  limitation. 


IV. 

THE  VIOLATION  OF  THE  LAW  REQUIRING  SECURITY  OF 
HATCHES  AND  THE  IMPROPER  CARRIAGE  AND  STOWAGE 
OF  DECK  CARGO  WAS  AN  UNSEAWORTHY  CONDITION 
PROXIMATELY  CONTRIBUTING  TO  THE  LOSS  OF  THE 
PENNSYLVANIA  AND  WAS  WITH  THE  PRIVITY  AND 
KNOWLEDGE  OF  THE  PETITIONER. 

The  PENNSYLVANIA  was  carrying  ))ulk  grain 
and  the  securing  of  the  hatches  was  not  only  of  extra- 
ordinary importance  but  suitable  hatch  securing  de- 
vices, in  good  condition,  were  specifically  required  by 
law.  See  Title  46,  Code  of  Federal  Regulations,  Sec. 
144.10-80,  which  reads  as  follows: 

"Security  of  Hatches,     (a)   Vessels  carrying 

i  loose  gi'ain  in  bulk  shall  have  suitable  means  of 
securing  hatchways  and  other  weather  deck  open- 
ings. Hatch  covers  and  their  supports  shall  be 
in  good  condition  and  properly  battened  down 
using  good  and  sufficient  tarpaulin,  cleats  and 
wedges  where  necessary. 
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The  condition  of  the  cargo,  its  stowage,  bunkering 
and  securing  of  the  hatches  was  directly  under  the 
super^dsion  of  Marine  Superintendent  Vallet,  as  he 
stated  (B.  284) : 

"A.  When  the  vessel  is  loaded  and  properly 
stowed  and  bunkered,  Ave  advise  the  master  to 
that  effect,  and  we  leave  it  up  to  him  when  he 
should  leave," 

The  petitioner  had  the  burden  of  proving  compli- 
ance with  the  statute.  Title  46,  Code  of  Federal  Reg- 
ulations, Sec.  144.10-80,  with  respect  to  the  securing 
of  hatches  which  burden  it  failed  to  discharge.  On 
the  other  hand,  it  is  shown  by  the  record  that  the  pe- 
titioner failed  to  inspect  and  repair  the  battens  and 
hatch  securing  devices  and  it  api)earing  directly  from 
the  radio  messages  from  the  PENNSYLVANIA  that 
water  was  entering  the  No.  1  and  No.  2  holds  and 
di'ifting  cargo  was  taking  the  tarpaulins  off  the  for- 
ward hatch,  there  is  left  little  question  that  the  statu- 
tory fault  directly  and  proximately  contributed  to 
the  cause  of  the  disaster  and  sinking  of  the  PENN- 
SYLVANIA and  was  within  the  privity  and  knowl- 
edge of  Marine  Superintendent  Vallet.  Under  these 
circumstances  the  PENNSYLVANIA  Rule,  applied 
in  the  case  of  The  PENNSYLVANIA,  19  Wall.  125, 
22  L.ed.  148,  is  directly  applicable  here.  The  Rule  as 
stated  by  the  Ninth  Circuit  in  The  DENALI,  105  F. 
2d  413,  is: 

"As  this  court,  in  reviewing  and  siunmarizing 
the  cases,  has  said  concerning  this  extraordinary 
burden  of  proof  on  violators  of  statutes  governing 
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vessels  and  their  navigation  and  management, 
'Failure  to  obey  a  statute  does,  indeed,  penalize 
the  violator.  The  penalty,  however,  is  not  that 
the  violator  is  to  be  held  accountable  for  any 
mishap,  regardless  of  its  relation  to  the  violation. 
The  rule  simply  is  that  the  violator  is  penalized 
with  the  burden  of  showing  that  the  violation  not 
only  probably  did  not  cause  the  accident,  but  that 
it  could  not  have  done  so.  This  burden  it  is  fre- 
quently extremely  difficult,  if  not  impossible,  for 
the  violator  to  discharge,  in  the  nature  of  things; 
and  therein  lies  the  true  penalty  imposed  upon 
him.'  (Emphasis  supplied.)  The  Princess  Sophia, 
9  Cir.,  61  F.2d  339,  347." 

The  Petitioner  arranged  to  carry  the  bulk  grain  in 
I  the  lower  hold  of  the  vessel.  Bulk  grain  is  considered 
a  dangerous  cargo.  (See  deposition  of  Captain  Bissett, 
Grain  Warden  for  the  Port  of  Vancouver  (R.  802). 
In  the  caniage  of  this  grain  cargo,  it  was  necessary 
to  secure  the  bilge  strainers  with  burlap   (see  testi- 
mony of  foreman  in  charge  of  grain  fittings,  Neal 
I'McIver,  R.  2638),  and  according  to  the  testimony  of 
Petitioner's  own  witness,   a   cargo  surveyor,  Alden 
[Johnson,  there  would  be  practically  no  way  of  pump- 
ing out  water  if  it   once   got  into  the   cargo   hold 
(R.  1220). 

The  uncontrovei-ted  testimony  of  three  members  of 
the  PENNSYLVANIA'S  crew  for  Voyage  V  estab- 
lishes that  the  cross  battens  on  the  forward  hatches 
were  bent  and  buckled  in  such  a  manner  as  to  make 
jthem  difficult  to  secure  and  dif&cult  to  keep  secured 
■at  sea.    See  testimony  of  Alvin  Huston,  ship's  car- 
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penter  (R.  2081),  Richard  S.  Brooks,  ordinary  sea- 
man (R.  2094  and  2095),  and  Royce  Cornwell,  ordi- 
nary seaman  (R.  2100  and  2101). 

Captain  Harry  Johnson  testified  that  a  Victory 
ship  sailing  for  a  North  Pacific  voyage  in  January 
with  cross  battens  that  are  in  a  bent  condition  so  that 
they  were  diificult  to  secure  and  difficult  to  keep  se- 
cure, would  be  unseaworthy  and  he  would  not  go  to 
sea  with  a  ship  under  those  conditions  (R.  2434). 
Mr.  Gilmour  testified  to  the  same  effect  (R.  2301). 

The  Petitioner  was  unable  to  rebut  this  testimony 
as  to  the  condition  of  cross  battens.  Although  it  is 
established  that  a  deckload  of  heavy  timbers  came 
loose  and  drifted  around  the  forward  deck  of  the  ves- 
sel on  Voyage  V  (R.  2095),  there  is  no  indication  in 
the  record  that  any  inspection  of  the  cross  battens  or 
other  hatch  fittings  was  made  subsequent  to  that  oc- 
cvirrence.  Petitioner's  only  evidence  in  that  regard 
was  by  Mr.  Matthews,  who  testified  at  page  2830  of 
the  record  that  it  is  the  function  of  the  engine  depart- 
ment to  repair  cross  battens  and  he  received  no  request 
to  make  such  repairs  on  the  PENNSYLVANIA  and 
never  did  repair  any. 

From  past  experience  in  the  operation  of  this  very 
vessel  this  company  knew  the  danger  of  carriage  of 
cargo  or  equipment  on  deck.  On  Voyage  I,  a  spare 
propeller  stowed  on  deck  broke  loose  (R.  159),  and 
was  lost  "overboard  in  a  storm".  On  Voyage  II,  a 
reel  of  wire  broke  loose  and  cut  through  four  tar- 
paulins on  No.  2  hatch  (R.  189, 190)  which,  Mr.  Vallet 
stated,  was  "ordinary  heavy  weather  damage"  and 
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that  "we  have  heavy  weather  damage  on  practically 
all  the  voyages".  On  Voyage  IV,  an  acid  cargo  box 
came  adrift  causing  damage  (R.  190),  the  deck  log 
reading:  "Shipped  over  starboard  after  deck  tearing 
acid  cargo  box  adrift  and  damage  forward  starboard 
•No.  4  boom  rest;  cargo  shifting."  On  Voyage  V,  the 
deckload  fore  and  aft  got  loose  and  was  shifting  (R. 
190).  According  to  the  testimony  of  Petitioner's  own 
cargo  surveyors,  hea\y  seas  can  tear  off  even  a  sea- 
worthy deckload  (R.  1231),  and  Richard  A.  Johnson, 
cargo  surveyor,  admitted  (R.  1750),  that  it  would  be 
more  dangerous  to  a  vessel  to  sail  with  a  deckload 
than  without  it,  and  he  also  stated  that  a  deckload, 
once  it  breaks  loose  and  is  drifting  around  on  deck, 
is  dangerous  (R.  1751).  Petitioner  also  knew  that 
heavy  seas  and  rough  weather  were  to  be  anticipated 
m  the  North  Pacific  at  this  time  of  year.  As  to  the 
measure  of  duty  of  Petitioner,  it  is  interesting  to  note 
the  rule  stated  by  Judge  Learned  Hand  in  The 
TOCONE  (2d  Cir.,  1947)  159  F.2d  661,  1947  A.M.C. 
306,  at  311. 

There  can  be  no  possible  argument  that  the  carriage 
of  deck  cargo  was  a  decision  of  any  party  other  than 
the  States  Steamship  Company.  Mr.  Pitzer,  the  head 
of  the  Operating  Department,  in  charge  of  all  cargo 
operations  with  States  Steamship  Company,  testified 
that  he  advised  the  Army  what  space  was  available 
for  their  cargo  for  Voyage  VI  (R.  2775).  Mr.  Maurice, 
the  Army  Preplanner,  testified  that  the  entire  deck 
space  of  the  vessel  was  made  available  to  the  Army  by 
the  operators  of  the  vessel  (R.  2130).  It  is  significant 
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that  the  testimony  does  not  disclose  that  any  of  the 
other  vessels  which  engaged  in  the  rescue  operations 
in  this  storm  carried  any  deck  cargo  and  none  of  them 
lost  their  hatch  covers.  See  testimony  of  Captain 
Brown  of  the  CYGNET  III  (R.  1677). 

The  decision  of  the  Second  Circuit  in  the  case  of 
The  WEST  KEBAB,  147  F.2d  363,  1945  A.M.C.  191, 
seems  particularly  applicable  under  its  facts  to  the 
instant  case.  There  the  Court  had  under  consideration 
a  claim  for  cargo  damage  occurring  on  an  Atlantic 
crossing.  Cylinders  of  ammonia  stowed  on  deck  broke 
loose,  plunged  about  the  deck,  broke  off  "kick  tubes" 
and  permitted  sea  water  to  enter  'tween  decks  in  Nos. 
4  and  5  holds  causing  damage  to  cargo  stowed  therein. 
In  holding  that  the  vessel  was  unseaworthy  with  re- 
spect to  her  deck  cargo  and  denying  the  defense  of 
Peril  of  the  Sea,  the  Court  appropriately  says : 

"The  first  question  is  whether  the  ship  was  im- 
seaworthy.  Arguendo,  we  will  assume  that  the 
'kick  tubes'  did  not  make  her  so  if  she  had  car- 
ried no  deck  cargo ;  and,  perhaps  also,  even  when 
she  carried  certain  kinds  of  deck  cargo.  Indeed, 
we  might  go  still  further,  and  assume  that  she 
was  seaworthy,  just  as  she  rode,  for  a  summer 
voyage,  for  example  in  the  Mediterranean.  But 
she  was  to  cross  the  Atlantic  in  January,  ending 
in  latitudes  over  40° ;  and  the  question  is  whether, 
with  the  deck  cargo  she  actually  did  carry  and 
the  'kick  tubes'  in  her  deck,  she  was  reasonably 
fitted  for  such  a  voyage.  The  Silvia,  171  U.S.  462, 
464;  The  Southwark,  191  U.S.  1,  9;  Societa 
Anonima,  etc.  v.  Federal  Insurance  Co.,  1933 
A.M.C.  323,  62  F.(2d)   769,  771    (2CCA) ;  The 
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Snm-na,  1933  A.M.C.  231,  63  F.(2d)  1048,  1050 
(4CCA) ;  The  J.  L.  Luckenbach,  1933  A.M.C.  980, 
65  F.(2d)  570,  572  (2CCA) ;  The  Galileo,  1932 
A.M.C.  1,  54  F.(2d)  913,  914  (2CCA).  The  fact 
that  the  'kick  tubes'  had  caused  no  trouble  in  the 
past  was  relevant,  but  far  from  conclusive ;  it  took 
only  a  minimum  of  foresight  to  perceive  that  they 
would  stand  up  against  very  little  violence.  True, 
as  they  were  placed  on  the  deck,  they  were  out  of 
the  way ;  set  either  close  to  the  bulkhead,  alongside 
the  hatch  coamings,  or  around  the  mast.  It  would 
take  a  direct  hit  to  break  them  off;  but  it  would 
not  take  a  hea^y  hit,  and  each  one,  if  broken, 
would  open  a  hole  over  an  inch  in  diameter  di- 
rectly into  the  'tween  deck.  An  ammonia  cylinder, 
weighing  200  poimds,  free  to  plimge  about  on  an 
open  deck  in  a  heavy  seaway,  was  an  engine  be- 
fore which  such  a  fragile  obstacle  was  no  better 
than  an  eggshell.  The  safety  of  the  cargo  stowed 
below  deck  was  therefore  absolutely  dependent 
upon  the  continued  solidity  of  the  pack;  and,  in 
the  way  the  cylinders  were  made  fast,  that  solidity 
depended  upon  each  one's  keeping  its  position  in 
the  pyramidal  stack.  As  soon  as  one  slipped  out 
from  between  its  fellows,  the  hold  of  the  rest  upon 
each  other  was  lost,  and  all  would  inevitably 
escape.  There  were  the  nets,  to  be  sure,  but  these 
did  not  go  clear  to  the  deck,  and  could  not  be  ex- 
pected to  hold  if  they  had,  once  the  pack  broke  up. 

"The  consequences  of  any  such  break  being  so 
great,  the  least  care  that  could  be  demanded  was 
that  the  cylinders  should  be  made  fast  against  all 
but  the  most  unexpected  and  'catastrophic' 
storms ;  and  such  care  the  ship  did  not  in  fact  be- 
stow as  the  event  proved.   During  the  watch  be- 
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tween  4  a.m.  and  8  a.m.  on  January  11,  the  West 
Kebar's  log  records  a  wind  force  of  8  on  the  Beau- 
fort Scale — 39  to  46  miles — and  for  the  watch 
from  8  a.m.  to  12  m.,  '9-10'.  Nine  is  a  'strong 
gale' — 47  to  54  miles — ;  10  is  a  'whole  gale'  55  to 
63  miles.  ...*** 

"The  case  comes  down  to  whether  a  ship  proves 
that  she  is  well  found  for  a  winter  Atlantic  voy- 
age, when  her  stow  breaks  apart  under  such  con- 
ditions. We  do  not  see  how  less  can  be  asked  of 
her  upon  such  a  voyage,  than  that  she  shall  suc- 
cessfully meet  such  weather,  for  surely  gales^ 
indeed  even  'whole  gales' — are  to  be  expected  in 
such  waters  at  such  a  season.  We  cannot  there- 
fore agree  that  'the  damage  to  the  cargo  in  the 
shelter  or  bridge  decks,  and  the  No.  5  'tween-deck 
and  No.  5  lower  hold  was  due  to  perils  of  the 
sea,'  as  the  judge  found.  On  the  contrary,  we  are 
forced  to  conclude  that  the  West  Kebar  is  liable 
for  entry  of  all  sea  water  that  she  shipped  on  the 
after  well  deck." 

Although  the  experience  of  the  Petitioner  in  the 
carrying  of  deck  cargo  on  previous  voyages  had  re- 
sulted in  heavy  weather  damage  when  crossing  the 
North  Pacific,  the  Petitioner  decided  to  cany  the 
Army  corrosive  acid  cargo,  refusing  to  stow  this  cargo 
aft  by  the  No.  4  or  5  hatches,  as  requested  by  the 
Army,  the  master  requiring  that  it  be  stowed  forward 
near  the  No.  2  hatch.  When  the  vessel  sailed  on  its 
voyage  in  January  1952  via  the  Great  Circle  route 
with  the  expected  gales  and  seas  at  that  time  of  year 
with  the  cargo  of  white  label  corrosive  acid  on  the 
forward  deck,  the  PENNSYLVANIA  was,  like  the 
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WEST  KEBAR,  iinseaworthy  in  that  she  did  not  suc- 
cessfully meet  the  weather  thus  expected,  and  such 
unseaworthiness  was  with  the  privity  and  knowledge 
of  the  Petitioner  as  sho^vn  by  the  testimony  of  its 
Marine  Superintendent  Vallet  who  testified  (R.  284), 
"When  the  vessel  is  loaded  and  properly  stowed  and 
bunkered,  we  advise  the  Master  to  that  effect  and  we 
leave  it  up  to  him  when  he  should  leave.  Q.  Even 
though  there  was  a  hurricane  existing  at  the  time? 
A.  Yes.  *  *  *"  Mr.  Gilmore,  an  experienced  Marine 
Surveyor  with  both  extensive  sea  and  shore  experience, 
testified  that  the  "PENNSYLVANIA  was  not  sea- 
worthy for  a  voyage  across  the  North  Pacific  with  acid 
stowed  forward  by  the  No.  2  hatch  (R.  2339). 

It  just  seems  inconceivable  that  with  the  past  ex- 
perience of  the  deck  cargo  coming  adrift  and  damag- 
ing hatch  covers,  that  the  acid  cargo  was  carried  on 
the  forward  deck  with  the  knowledge  and  therefore 
the  privity  of  the  Petitioner.  The  liability  of  the  Peti- 
tioner for  the  improper  stowage  of  the  cargo  under 
such  circumstances  is  held  in  The  SEGURANCA 
(5  Cir.)  250  Fed.  19  and  The  THAMES  (4  Cir.) 
61  Fed.  1014.  It  is  well  established  that  stowage  of 
articles  which,  if  they  come  loose  will  imperil  the 
safety  of  the  ship,  is  one  of  the  aspects  of  seaworthi- 
ness. The  INDIEN  (S.D.  Cal.)  5  F.Supp.  349.  1933 
A.M.C.  1342,  aff 'd  (9  Cir.)  71  F.2d  752. 
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CONCLUSION. 

The  loss  of  the  PENNSYLVANIA  with  her  master, 
all  of  her  crew,  and  cargo,  presents  herein  questions 
for  decision  of  this  Court  which  will  have  great  bear- 
ing upon  the  safety  and  protection  at  sea  of  the  lives 
and  property  of  American  citizens.  The  tragedy  of 
the  PENNSYLVANIA  is  almost  unparalleled  in  the 
North  Pacific  history  of  shipping,  as  there  were  no 
living  survivors  to  tell  of  the  causes  of  this  great 
tragedy  and  no  remnants  of  the  vessel,  not  even  a  life- 
boat, was  ever  sighted.  It  must  be  conceded  by  all 
parties  that  the  evidence  contained  in  the  radio  mes-^ 
sages  from  the  master  of  the  vessel,  sent  immediately 
prior  to  the  time  of  the  death  of  himself  and  his  crew, 
are,  to  the  extent  that  they  describe  the  immediate 
causes  of  the  casxialty  and  existing  conditions,  con- 
clusive even  against  any  opinion  of  experts  who  may 
have  given  testimony  contrary  thereto. 

The  findings  of  the  District  Court  of  the  many 
faults,  failures,  breakdowns  and  defects  (Findings  IV 
and  V)  and  that  the  storm  in  which  the  vessel  sank 
was  not  of  such  magnitude  as  to  constitute  a  peril  of 
the  sea,  the  weather  encountered  being  of  the  kind  to 
have  been  expected  in  January,  and  that  the  sole  and 
proximate  cause  of  the  sinking  of  the  PENN- 
SYLVANIA was  her  own  unseaworthiness,  were 
amply  su]iported — not  only  by  the  radiograms  from 
the  master  of  the  ship  but  by  the  testimony  and  ex- 
hibits introduced  in  evidence. 

The  District  Court  erred,  however,  in  failing  to 
recognize  that  the  Petitioner,  in  producing  its  evi- 
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dence,  clearly  proved  and  i)ractically  admitted  that  its 
Marine  Superintendent  Lester  Vallet  was  the  alter 
ego  of  Petitioner,  having  full  charge  of  not  only  the 
operation  of  the  PENNSYLVANIA,  but  also  of  the 
manning,  re])airs  and  upkeep  of  the  ship.  In  other 
words,  the  ''largeness"  of  his  delegated  authority  un- 
questionably makes  his  knowledge  and  privity  that  of 
the  Petitioner.  All  of  the  faults,  failures,  break- 
downs and  defects  in  the  history  of  the  vessel  prior 
to  the  time  Marine  Superintendent  Vallet  sailed  the 
vessel  from  Seattle  through  the  cold  temperatures  and 
rough  seas  of  the  Gulf  of  Alaska  were  known  to  him 
including  the  available  information  of  the  expected 
perils  on  the  voyage,  which  the  PENNSYLVANIA 
could  not  be  expected  to  and  did  not  successfully  meet. 

The  record  in  this  case  supplies  the  very  e'sddence 
that  was  lacking  in  The  IOWA,  supra,  in  which  latter 
case  the  Petitioner  was  denied  exoneration  but  granted 
limitation  because  it  was  not  shown  that  the  steering 
gear  on  the  IOWA,  or  the  proper  communication  sys- 
tem between  the  bridge  and  the  engine  room,  were 
not  in  fact  operating.  The  graphic  messages  of  the 
Master  that  the  PENNSYLVANIA  "CANNOT 
STEER  *  *  *  IP  WE  CANNOT  FIX  STEERING 
GEAR  WILL  REQUIRE  ASSISTANCE"  show  the 
results  of  Petitioner's  failure  to  thoroughly  inspect 
the  three  steering  systems,  none  of  which  were  work- 
ing, and  neglect  to  make  such  repairs  as  would  have 
insured  against  such  failure.    It  may  be  likened  to 
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sending  a  truck  out  on  the  freeway  without  checking 
the  steering  mechanism.  It  is  apparent  that  the  failure,  u 
of  the  steering  gears  prohibited  the  master  from  keep-  j 
ing  the  PENNSYLVANIA'S  bow  up  into  the  waves 
and,  for  lack  of  steering,  the  vessel  wallowed  in  thei 
trough,  broadside  to,  taking  the  full  crest  of  the  waves  |. 
and  green  water  with  tremendous  force  on  its  decks. 
Marine  Superintendent  Vallet  knew  or  was  charged  :i 
with  knowledge  of  the  crack-sensitivity  of  the  vessel  to  l 
cold  temperatures  and  rough  seas  and  he  was  charged 
with  the  knowledge  which  was  available  to  him  that  on  J 
its  voyage  from  Seattle  to  the  Orient,  the  vessel  would,  T 
in  the  Grulf  of  Alaska  during  the  month  of  January  en- 
counter these  conditions  which  proved  so  fatal  to  th^ 
PENNSYLVANIA.    Furthermore,  Vallet  was  fuUjt 
charged  with  the  responsibility  for  failure  to  open 
uj)  the  three  steering  systems,  and  to  clean,  inspect 
and  make  such  repairs  as  might  be  necessary  to  in- 
sure the  operation  of  this  essential  machinery.    In- 
stead of  complying  with  the  law  as  set  forth  in  the-1 
various  decisions  of  the  Courts,  he  ignored  his  duties 
and  attempted  to  escape  responsibility  for  the  loss  of 
the  vessel  by  relying  on  certificates  of  inspectors  whom 
he  personally  knew  did  not  have  the  information  which 
he,  Vallet,  personally  had.    Furthermore,  Vallet  did 
not  even  inform  the  master  of  the  PENNSYLVANIA 
that  the  vessel  was  crack-sensitive  to  cold  temperatures 
and  rough  seas,  which  he  knew  or  should  have  known 
from  reading  the  reports  of  the  Committee  on  Welded 
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Ships.  (Exhibit  185),  especially  from  reports  concem- 
.ing  crack-sensitiveness  of  the  ESSO  MANHATTAN. 

'  The  Statutes  passed  for  the  safety  and  protection 
of  life  and  property  at  sea  with  respect  to  the  secur- 
ing- of  hatches  when  bulk  grain  is  carried  were  also 
violated  as  it  was  shown  that  the  battens  securing  the 

;  hatches  were  broken  and  bent.  Although  it  has  not 
been  fully  argued,  the  Court's  attention  is  called  to 

!the  fact  that  although  Vallet  was  charged  with  the 

'proper  manning  of  the  vessel  the  Petitioner's  own 
casualty  department  reported  (Exhibit  24)  that  only 

'5  able  bodied  seamen  were  aboard  the  PENNSYL- 
VANIA when  the  law  required  6  able  bodied  seamen, 

land  the  record  is  not  fully  clear  (R.  257)  as  to  why 
such  a  report  was  made  if,  in  fact,  there  were  6  able 
bodied  seamen  instead  of  5  as  reported. 

It  is  respectfully  submitted  that  the  record  in  this 
case  is  so  full  of  evidence  showing  the  privity  and 
knowledge  of  the  Petitioner,  through  its  Marine 
Superintendent  Vallet,  of  the  many  faults,  failures, 
breakdowns  and  defects  of  the  PENNSYLVANIA, 
her  crack-sensitivity  to  cold  temperatures  and  rough 
seas  and  violation  of  law,  that  the  District  Court's 
finding  and  holding  that  the  cause  of  the  loss  of  the 
PENNSYLVANIA,  her  imseaworthiness  at  the  in- 
ception of  her  voyage,  was  not  with  the  privity  and 
knowledge  of  the  Petitioner  and  that  Petitioner  is  en- 
titled to   limit  its  liability  to   the   pending   freight 
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should  be  reversed  and  decree  entered  against  Peti- 
tioner in  favor  of  the  cargo  claimants  in  the  full 
amount  of  their  loss. 
Dated,  January  4, 1957. 
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Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


JURISDICTION 

Appellant,  States  Steamship  Company,  filed  its  peti- 
tion in  the  U.  S.  District  Court  for  Oregon,  in  admiralty, 
for  exoneration  from  or  limitation  of  liability  growing 
out  of  the  loss  of  its  ship,  the  PENNSYLVANIA.  The 
Cargo  filed  claims  and  answers.  The  jurisdiction  of  the 
District  Court  is  based  on  Title  28  USCA  §  1333  and 
Admiralty  Rules  51  to  54  inclusive.  Jurisdiction  to  review 
the  District  Court's  decree,  is  conferred  on  this  Court 
by  Title  28  USCA  §  1291,  and  §  1292(3).  The  petition 
is  found  on  Pages  3-9  of  the  Transcript;  the  claims  and 
answers  on  Pages  11-67. 

CONCISE  STATEMENT  OF  THE  CASE 

Petitioner-appellant's  ship,  the  PENNSYLVANIA, 
sailed  from  Seattle  for  Yokohama,  January  5th,  1952, 
with  a  full  cargo,  and  was  lost  in  a  violent  storm  in  the 
North  Pacific  January  9th,  with  all  hands  and  all  cargo. 
(Since  there  are  numerous  appellants  in  this  proceeding, 
this  appellant  will  hereafter  be  referred  to  as  the  peti- 
tioner). 

The  petitioner  filed  its  petition  in  the  United  States 
District  Court  for  Oregon,  for  exoneration  from  or  limita- 
tion of  liability. 

Death  claims  were  filed  on  behalf  of  the  families  of 
the  lost  seamen,  and  cargo-claims  by  the  owners  or 
underwriters  of  the  lost  cargo. 

The  Death  Claims  were  all  settled  out  of  Court. 


The  trial  proceeded  on  the  issues  between  the  peti- 
tioner and  the  cargo  claimants.  These  were  the  United 
States  of  America,  the  Dominion  of  Canada,  the  Atlantic 
Mutual  Fire  Insurance  Company,  and  the  Pacific  Na- 
tional Fire  Insurance  Company,  the  last  two  as  subro- 
gated vinderwriters. 

The  petitioner  claimed  that  the  ship  was  lost  by  a 
peril  of  the  sea,  a  violent  storm;  that  she  was  seaworthy; 
that  petitioner  had  used  due  diligence  to  make  her  sea- 
worthy; that  if  she  had  any  defects,  which  was  denied, 
they  were  latent,  and  claimed  the  benefits  of  the  Carriage 
of  Goods  by  Sea  Act,  1936  (Title  46,  USCA  §§  1300- 
1315),  and  its  identical  Canadian  Act  (I  Edw.  VIII,  c.  49; 
1936  A.M.C.  Pages  1250-1258);  that  there  was  no  liabil- 
ity, but  if  there  was,  it  was  without  the  privity  or  knowl- 
edge of  petitioner;  and  that  petitioner  should  have  a 
decree  of  exoneration,  or  in  any  event  of  limitation. 

The  cargo  claimants  put  these  claims  at  issue. 

The  trial  was  held  before  the  Honorable  Dave  W. 
Ling,  as  a  visiting  judge,  in  the  Oregon  Court,  beginning 
July  13th,  1954,  and  ended  August  10th,  1954.  Briefs 
were  submitted  and,  later  on,  oral  argument  was  had  at 
Phoenix,  February  11th,  1955. 

On  November  17th,  1955,  Judge  Ling  handed  down 
his  written  opinion  (Tr.  71-72;  Appendix  p.  1).  In  it, 
while  holding  the  storm  not  to  be  a  peril  of  the  sea,  and 
the  vessel  unseaworthy,  he  said  that  "what  latent  defects 
in  hull  or  equipment  were  responsible  for  the  disaster 
cannot  be  determined  with  certainty  .  .  ."  and 


"Upon  an  examination  of  the  record  I  find  that  any 
defects  in  the  vessel  which  caused  her  to  sink  were 
not  apparent.  Those  charged  with  her  inspection 
used  the  care  of  reasonable  and  prudent  persons  and 
the  unseaworthiness  of  the  vessel  was  without  privi- 
ty or  knowledge  of  the  owner  of  the  vessel." 

Since  this  reference  to  the  defects  as  "latent",  and 
the  express  holding  that  they  were  not  "apparent",  and 
that  "those  charged  with  her  inspection  used  the  care  of 
reasonable  and  prudent  persons"  were  unqualified,  and 
were  equivalent  to  due  diligence,  entitling  petitioner  to 
exoneration  both  under  the  Carriage  of  Goods  by  Sea 
Act,  1936,  and  the  Canadian  Act,  petitioner  submitted 
findings  and  a  decree  to  that  effect.  Cargo-claimants 
submitted  counter- findings. 

A  brief  hearing  was  held  at  Phoenix  February  10th, 
1956,  and  Judge  Ling  accepted  the  Findings  submitted 
by  the  United  States,  verbatim,  with  one  short  interpola- 
tion. These  findings,  in  brief,  held  that  the  storm  in 
which  the  vessel  sank  was  not  a  peril  of  the  sea;  that  a 
crack  in  the  vessel's  side,  permitting  sea-water  to  enter 
the  engineroom,  a  failure  or  breakdown  of  the  ship's 
steering  system,  taking  water  in  No.  1  hold,  deck  cargo 
coming  adrift,  taking  tarpaulins  off  the  forward  hatches, 
and  No.  2  hatch  being  open  and  full  of  water  were  "fac- 
tors of  unseaworthiness,  culminating  from  the  unsea- 
worthy  condition  of  the  vessel  at  the  inception  of  her 
voyage",  and  that  she  was  unseaworthy  at  the  inception 
of  her  voyage  without,  however,  stating  what  that  un- 
seaworthiness was;  that  the  petitioner  had  not  exercised 
due  diligence  to  make  the  ship  seaworthy,  but  was  with- 


out   privity  or  knowledge  of  the  unseaworthiness  and 
was  entitled  to  limit  liability  (Tr.  72-78;  Appendix  p.  2). 

An  interlocutory  decree  based  on  these  findings  was 
entered  on  February  16th,  1956  (Tr.  78-79). 

This  decree  denies  exoneration,  holds  petitioner  liable 
up  to  the  pending  freight,  $82,256.25,  with  interest,  and 
grants  limitation. 

Petitioner,  accepting  the  grant  of  limitation  in  its 
favor,  appeals  only  from  that  part  of  the  decree  denying 
exoneration.  This  brief  is  devoted  only  to  that. 

On  cargo-claimants'  appeal  from  the  limitation  grant- 
ed by  the  decree,  the  petitioner  is  the  appellee,  and  as 
such  will  await  those  appellants'  briefs  on  that  issue,  and 
will  then,  if  necessary,  file  its  brief  as  appellee. 

The  questions  involved  in  petitioner's  appeal  are 
these: 

1.  Was  the  PENNSYLVANIA  lost  by  a  peril  of  the 
sea?  Entitling  petitioner  to  exoneration. 

2.  Was  the  PENNSYLVANIA  seaworthy?  Entitling 
petitioner  to  exoneration.  Or,  as  claimed  by  the  cargo- 
claimants,  unseaworthy? 

3.  If  not  seaworthy,  was  due  diligence  used  to  make 
her  seaworthy?  Entitling  petitioner  to  exoneration. 

4.  If  there  were  any  defects  in  her,  causing  the  loss, 
were  they  latent  and  not  discoverable  by  due  diligence? 
Entitling  petitioner  to  exoneration. 

5.  Was  Judge  Ling's  Interlocutory  Decree,  holding 
petitioner  liable  up  to  the  pending  freight,  and  denying 
exoneration,  in  that  respect,  erroneous. 


These  questions  arise  generally  on  the  whole  record. 
Specifically,  and  more  in  detail,  they  are  raised  in  this 
Court  by  petitioner's  Statement  of  Points  on  Appeal 
Tr.  2939-2940,  and  the  following: 

SPECIFICATIONS  OF  ERROR 

I. 

The  court  below  erred  in  its  finding  No.  Ill  that  the 
storm  was  not  of  such  magnitude  as  to  constitute  a  peril 
of  the  sea;  was  of  a  kind  reasonably  to  have  been  ex- 
pected; that  all  other  vessels  withstood  it;  and  that  the 
sole  and  proximate  cause  of  the  vessel's  loss  was  her  own 
unseaworthiness.  These  findings  are  contrary  to  the 
great  weight  of  evidence,  and  are  clearly  erroneous  (Tr. 
2939). 

II. 

The  court  below  erred  in  its  findings  No.  IV  and  V 
holding,  in  substance,  that  the  factors  therein  mentioned 
were  "factors  of  unseaworthiness";  that  they  culminated 
from  the  unseaworthy  condition  of  the  vessel  at  the  in- 
ception of  her  voyage  (without  stating  what  that  unsea- 
worthy condition  was)  which  prevented  her  from  meet- 
ing the  expected  and  to  be  anticipated  weather  condi- 
tions, and  proximately  caused  her  loss.  These  findings 
are  against  the  great  weight  of  the  evidence  and  are 
clearly  erroneous.  Collateral,  or  incidental  to  the  main 
error,  the  reference  to  "the  crack  sensitiveness  of  the 
vessel  to  extreme  cold  weather  by  reason  of  a  former 
2  2 -foot  crack  in  her  deck  occurring  on  her  previous 
voyage",  if  it  be  accepted  as  a  finding  (though  not  ex- 
press),  is  erroneous  because    (1)    unsupported  by  any 


competent  evidence  that  the  vessel  was  "crack-sensitive", 
and  (2)  certainly  not  crack-sensitive  "by  reason  of" 
(i.e.  caused  by)  the  previous  crack.  It  may  be  added 
that  the  finding  that  the  vessel  was  "completely  unable 
to  steer  by  any  method"  overstates  the  radiograms  (Tr. 
2939). 

III. 

The  court  below  erred  in  its  finding  No.  VI  and  con- 
clusion No.  II  that  the  evidence  was  insufficient  to  show 
that,  and  the  petitioner  did  not,  use  due  diligence  to 
make  the  vessel  seaworthy,  entitling  petitioner  to  ex- 
oneration. This  finding  and  conclusion  are  contrary  to 
the  great  weight  of  the  evidence,  and  are  clearly  erron- 
eous (Tr.  2939). 

IV. 

The  court  below  erred  in  its  conclusion  No.  IV  that 
the  cargo  interests  should  recover  up  to  the  amount  of 
pending  freight. 

V. 

The  court  below  erred  in  not  finding  and  concluding: 

1.  That  the  vessel  was  lost  by  a  peril  of  the  sea; 

2.  That  she  was  seaworthy  at  the  inception  of  her 
voyage ; 

3.  That  due  diligence  was  exercised  by  petitioner  be- 

fore and  at  the  beginning  of  her  voyage  to  make 
her  seaworthy; 

4.  That  if  there  were  any  defects  in  her,  (which  we 

do  not  admit)  they  were  latent,  and  not  discover- 
able by  due  diligence. 

And  in  not  entering  a  decree  of  exoneration,  based  on 
one  or  all  of  such  findings  and  conclusions  (Tr.  2939-40). 


ARGUMENT  ON  THE  WHOLE  CASE 

nRST— THE  LAW  APPLICABLE 
Summary: 

The  cargo  loaded  at  Vancouver,  B.  C.  was  carried 
under  bills  of  lading  incorporating  the  Canadian  Water 
Carriage  of  Goods  Act,  1936  (Exhs.  130,  131);  and  the 
cargo  loaded  at  Seattle  was  carried  under  a  contract  in- 
corporating the  United  States  Carriage  of  Goods  by  Sea 
Act,  1936,  famiHarly  known  as  COGSA  (Ex.  132B). 
These  acts  are  practically  identical.  The  rights  and  im- 
munities of  the  parties  are  governed  by  them. 

1.  Under  them,  there  is  no  warranty  of  seaworthi- 

ness. It  is  abolished. 

2.  In  that  respect,  the  carrier  is  only  bound  to  use 
due  diligence  to  make  the  ship  seaworthy  at  the 
beginning  of  the  voyage. 

3.  The  carrier  is  not  liable  for  damage  or  loss  arising 
or  resulting  from: 

(a)  Unseaworthiness  unless  caused  by  want 
of  due  diligence  to  make  the  ship  sea- 
worthy; 

(b)  Act,  neglect  or  default  of  the  master  in 
navigation  or  management  of  the  ship; 

(c)  Perils,  dangers  and  accidents  of  the  sea; 

(d)  Act  of  God; 

(e)  Latent  defects  not  discoverable  by  due 
diligence. 

46  U.S.C.A.  §§  1303(1),  1304(1)  and  (2). 


Boidens  oi  proof: 

The  cargo  claimants  having  proved  the  loss,  tlie  bur- 
den is  on  the  petitioner  to  bring  itself  within  one  of  the 
exemptions,  i.e.,  perils  of  the  sea,  act  of  God,  act  of  the 
master,  latent  defects,  etc.  The  petitioner  having  done 
so,  the  burden  shifts  to  the  cargo  to  prove  petitioner's 
negligence,  or  unseaworthiness  causing  the  loss.  If  cargo 
proves  unseaworthiness,  petitioner  is  nevertheless  exon- 
erated if  it  proves  due  diligence.  Applying  these  statutes 
and  rules  to  the  facts  of  this  case,  petitioner  should  be 
exonerated. 


Amplifying  the  foregoing  summary: 

First,  there  is  no  warranty  of  seaworthiness.  This  was 
accomplished  directly  in  the  Canadian  Act  by  the  follow- 
ing language: 

"3.  There  shall  not  be  implied  in  any  contract 
for  the  carriage  of  goods  by  water  to  which  the 
Rules  apply  any  absolute  undertaking  by  the  carrier 
of  the  goods  to  provide  a  seaworthy  ship." 

and  by  §§  3(1)  and  4(1)  of  the  United  States  Act,  limit- 
ing the  resopnsibility  of  the  carrier  with  respect  to  sea- 
worthiness to  the  exercise  of  due  diligence  before  and 
at  the  beginning  of  the  voyage.  46  USCA  §§  1303(1), 
1304(1);  Knauth,  Ocean  Bills  of  Lading,  192  (4th  Ed. 
1953).  The  Toledo,  30  F.  Supp.  93,  affd.  122  Fed.  (2d) 
255.  Cert.  Den.  314  U.S.  689. 

The  rights  and  immunities  of  the  carrier  and  shipper 
have  been  sufficiently  stated  in  the  summary  above.  The 
statutes  themselves  (the  pertinent  parts)  are  printed 
in  the  appendix. 
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The  burdens  of  proof,  as  stated  in  the  summary,  are 

well  understood.   They  are  succinctly  stated  in   Kurth 

Malting  Company  v.  Colonial  Steamships,  Ltd.  (1953), 

Ex.  C.R.  194  (Exchequer  Court  of  Canada),  as  follows: 

"The  defendant  carrier  having  admitted  the  re- 
ceipt of  the  cargo  in  good  order  and  condition,  and 
the  loss  suffered  during  the  voyage,  the  burden  of 
proving  its  defense  that  the  loss  was  suffered  by 
perils,  dangers  and  accidents  of  the  sea  falls  upon 
the  defendant  carrier  if  it  is  to  escape  responsibility 
for  the  loss  or  damage.  It  was  admitted  by  counsel 
for  all  parties  that  if  the  defendant  satisfied  this 
onus  then  the  onus  would  be  upon  the  plaintiff  to 
show  unseaworthiness  of  the  vessel,  to  which  the 
defendant's  answer  would  be  that  it  had  exercised 
due  diligence  to  make  the  ship  seaworthy." 

See  also.  The  Iristo,  43  F.  Supp.  29,  at  page  37,  and  The 
Aakre,  31  F.  Supp.  8,  at  page  11.  Scrutton  on  Charter- 
parties,  16th  Ed.,  p.  482. 

It  is  not  a  condition  precedent  to  claiming  the  ex- 
emptions of  the  acts  to  prove  (as  is  the  case  under  the 
Harter  Act),  due  diligence  to  make  the  ship  seaworthy: 

"The  1936  statute  does  not  condition  these  ex- 
emptions on  due  diligence  to  make  the  ship  sea- 
worthy. It  is  only  liability  for  loss  due  to  unsea- 
worthiness that  is  so  conditioned.  This  last  is  made 
clear  by  the  wording  of  the  prior  section.  Section 
4(2)  of  the  1936  Act  does  not  say  as  the  Harter  Act 
does,  that  'if  the  owner  .  .  .  shall  exercise  due  dili- 
gence to  make  the  vessel  .  .  .  seaworthy'  he  shall 
be  given  immunity."  Robinson  on  Admiralty,  1939 
Ed.,  pp.  505-506. 

"Under  the  Canadian  Act  due  diligence  is  not 
made  a  proviso  of  any  of  the  exceptions,  but  is  to 
be  considered  separately  therefrom."  The  Aakre, 
supra,  at  page  11.  The  Vale  Royal  51  F.  Supp.  412, 
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424;  Isbrandtsen  v.  Federal  Insurance  Co.,  113  F. 
Supp.  357-359;  aff  d.  205  F.  2,  679;  Cert.  Den.  74  U.S. 
Sup.  Ct.  106. 

WHAT  HAPPENED  TO  THE  SHIP— THE  SHIP'S  RADIOGRAMS 

It  will  facilitate  a  better  understanding  of  the  case 
if  we  first  set  forth  just  what  happened  to  the  PENN- 
SYLVANIA, for  this  affects,  to  a  greater  or  less  degree, 
all  of  the  Specifications  of  Error  which  we  shall  later 
discuss. 

What  happened  to  the  PENNSYLVANIA  is  known 
only  from  her  radiograms.  We  shall  shortly  list  them  in 
chronological  order.  But  before  doing  so  give  this  word 
of  explanation  as  aid  to  the  Court. 

In   the   radiograms   the   following   symbols   indicate 

ships  or  stations: 

KTOG  indicates  the  CYGNET  III 

KWTC  indicates  the  PENNSYLVANIA 

NAN  indicates  the  weather  station  NAN,  which  was 
the  weather  ship  WINONA  at  sea 

NMJ  indicates  the  Coast  Guard  Station  at  Ketchi- 
kan (Pt.  Higgins)  Alaska 

NMW  indicates  Seattle  and  Grays  Harbor  Coast 
Guard  Station 

KLB  indicates  the  Mackay  Radio  Station  at  Kent, 
near  Seattle 

VOLE  indicates  the  Commandant,  13th  Coast 
Guard  District 

OX  indicates  "to  operations"  and  means  that  the 
message  is  addressed  to  all  "operations"  of  the 
Coast  Guard  in  this  area 

The  letter  X  in  a  message  is  a  symbol  for  a  period 
and  the  letters  BT  are  a  symbol  for  a  break  or  a 
period. 
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Radio  traffic  is  all  carried  on  in  Greenwich  Meridian 
Time,  the  designation  for  which  is  GMT,  or  Z.  Both 
mean  the  same  thing. 

In  transposing  GM  Time  to  Pacific  Standard  Time, 
or  vice  versa,  or  GM  Time  to  ship's  time  in  the  longi- 
tudes where  the  PENNSYLVANIA  or  other  ships  were, 
these  approximate  additions  or  subtractions  must  be 
made: 

To  transpose  GM  Time  to  Pacific  Standard  Time,  de- 
duct 8  hours,  and  conversely,  add  8  hours 
for  the  reverse  transposition. 

To  transpose  GM  Time  to  ship's  time,  in  the  longitudes 
where  the  PENNSYLVANIA  and  the  other 
ships  were,  deduct  9  hours,  and  conversely, 
add  9  hours  for  the  reverse  transposition. 

To  transpose  Pacific  Standard  Time  to  ship's  time,  de- 
duct 1  hour,  and  conversely,  add  1  hour  for 
the  reverse  transposition. 

The  time  and  position  beginning  a  message  does  not 
mean  the  time  it  was  sent;  it  indicates  the  ship's  position 
at  that  time.  Unless  scmething  in  the  message  itself  clear- 
ly indicates  when  it  was  sent,  the  time  of  sending  can 
be  determined  by  the  time  at  which  it  was  received. 

In  quoting  the  messages  below,  we  have  occasionally 
interpolated  in  parenthesis  the  meaning  of  symbols  there- 
in. 

We  now  proceed  to  the  messages  themselves.  They 
are  found  in  Exhibits,  97,  108  and  127,  the  latter  being 
a  whole  group  of  messages  introduced  as  one  exhibit: 

1.  The  PENNSYLVANIA  was,  like  many  others,  a 
weather-reporting  ship,  and  the  first  message,  at  1435 
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GMT,  was  a  report  from  her  weather-reporting  officer 

to  the  United  States  Weather  Bureau.  It  was: 

"WIND  292'  VEL  45-50  MPH  SEA  HT  MOUN- 
TAINOUS" (Exh.  97). 

2.  The  next  message,  sent  at  1443  GMT,  was  from 

the  PENNSYLVANIA  to  the  Coast  Guard.  It  read: 

"1400  GMT  SS  PENNSYLVANIA  POSN  51.09 
NORTH  141.31  WEST  CRACK  DOWN  SIDE  OF 
VESSEL  (from)  DECK  HALF  WAY  DOWN  EN- 
GINEROOM  PORT  SIDE  WIND  WNW  9  VERY 
HIGH  WESTERLY  SEA  VESSELS  IN  VICIN- 
ITY PSL  (please)  QRX  (stand  by)  and  QSL 
acknowledge  receipt)  DE  (from)  KWCT  (PENN- 
SYLVANIA) AR  (end  of  transmission)"  (Exh. 
127). 

3.  The  next  message  was  from  the  PENNSYL- 
VANIA to  States  Steamship  Company  via  Mackay 
Radio,  San  Francisco,  thence  by  Western  Union  to  Port- 
land where  it  was  received  at  7:11  A.M.  (1511  GMT) 
and  reached  owners'  office  at  8:20  A.M.  It  read: 

"1400  GMT  POSITION  51.09  NORTH  141.31 
WEST  CRACK  DOWN  SIDE  OF  VESSEL  IN 
ENGINEROOM  BETWEEN  FRAMES  93  AND 
94  IN  WELD  STARTING  IN  SHEER  STRAKE 
AND  RUNNING  DOWN  ABOUT  14  FEET  WILL 
TURN  AROUND  AS  SOON  AS  POSSIBLE  AND 
PROCEED  SEATTLE"  (Exh.  108). 

4.  States  Steamship  Company  answered  this  message 

as  follows: 

"MASTER  PENNSYLVANIA.  USE  TURN- 
BUCKLES  TO  HOLD  CRACK  IN  COMPRES- 
SION STARTING  FROM  DECK  HEAD.  AD- 
VISABLE TO  DRILL  END  OF  CRACK  WITH 
AIR  DRILL  STOP  WHAT  ARE  WEATHER 
CONDITIONS  KEEP  US  INFORMED.  STATES 
LINE."  (Exh.  127). 
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But,  Mackay  Radio  advised  that  the  message  was 
never  received  by  the  ship. 

5.  The   fourth    message   from   the    ship   appears   to 

have  been  a  broadcast  intercepted  by  the  Coast  Guard 

in  Seattle  at  0729  P.S.T.  (1529  GMT).  It  read: 

"1400  GMT  SS  PENNSYLVANIA  POSN  51.09 
NORTH  141.31  WEST  HULL  CRACKED  14 
FEET  DOWN  PORT  SIDE  INTO  ENGINE- 
ROOM  VESSEL  TAKING  WATER  BUT  CAN 
HANDLE  WITH  PUMPS  IF  SITUATION  DOES 
NOT  BECOME  WORSE.  VESSELS  IN  VICIN- 
ITY PSE  (please)  KEEP  CLOSE  WATCH  BT 
(break)  DE  (from)  KWCT  (PENNSYLVANIA)" 
(Exh.  127). 

6.  The  next  was  a  message  from  the  Coast  Guard 

at  Seattle  at  0827  P.S.T.  (1627  GMT)  to  the  master  of 

the  PENNSYLVANIA  as  follows: 

"ADVISE  INTENTIONS  CMA  COURSE  AND 
SPEED"  (Exh.  127). 

7.  To   this  the  PENNSYLVANIA  replied,   at   1007 

P.S.T.  (1807  GMT)  as  follows: 

"091730Z  GMT  51.09  N  141,31  W  ENDEAVOR- 
ING TO  STEER  COURSE  OF  110  DEGREES 
CAN'T  STEER  AT  PRESENT  TAKING  WATER 
NR  ONE  HOLD  AND  ENGINEROOM"  (Exh. 
127). 

8.  The  next  message  is  from  the  Coast  Guard  radio 

station  at  Westport,  Washington,  to  "operations"   and 

was  received  by  the  Seattle  Coast  Guard  at  1035  P.S.T. 

It  is  thus  not  a  direct  message  from  the  ship  but  recites 

a  message  received  from  the  ship.  It  reads  as  follows: 

"TO  OX  RECEIVED  FROM  SS  PENNSYLVAN- 
IA ON  8280  KCS  X  AT  1750  GMT  51.11  NORTH 
141.17  WEST  BT  (break)  09  1824"  (Exh.  127). 
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9.  The   next   message  was  from   the   ship  direct  to 

States  Line  (Petitioner)  via  Mackay  Radio  KLB,  Kent, 

Washington,  a  suburb  of  Seattle.  It  was  received  at  11 :30 

A.M.,  P.S.T.  (1930  GMT)  and  reads  as  follows: 

"1905  GMT  TAKING  WATER  NUMBER  1 
HOLD  DOWN  BY  HEAD  CANNOT  STEER  OR 
GET  FORWARD  TO  SEE  WHERE  TROUBLE 
IS  PUMPS  HOLDING  IN  ENGINEROOM.  IF 
WE  CANNOT  FIX  STEERING  GEAR  WILL  RE- 
QUIRE ASSISTANCE.  VERY  HIGH  SEAS. 
CANNOT  GET  ON  DECK  AT  PRESENT.  DECK 
LOAD  ADRIFT  TAKING  TARPAULINS  OFF 
FORWARD  HATCHES.  CANNOT  GET  ON 
DECK  TO  SECURE.  MASTER."  (Exh.  127). 

10.  The   next   message   was   received   at   the    Coast 

Guard  Station  at  Pt.  Higgins  at  Ketchikan,  Alaska,  and 

was  at  1930  Z  transmitted  to  the  Coast  Guard  at  Seattle. 

It  records  the  first  S.O.S.  sent  from  the  ship  at  1920, 

and  reads  as  follows: 

"FOLLOWING  RECD  ON  500  KCS  QUOTE 
SOS  SOS  SOS  DE  (from)  KWCT  (PENNSYL- 
VANIA) KWCT  KWCT  BT  (break)  SS  PENN- 
SYLVANIA AT  1920  LAT  51.09  N.  141.13  W  RPT 
(repeat)  51.09  N  141.  13  W  TAKING  WATER  IN 
ENGINEROOM  AND  NR  ONE  HOLD  DOWN 
BY  HEAD  REQUIRE  AID  AR  (end  of  trans- 
mission) DE  (from)  KWTC  (PENNSYLVANIA) 
HW  (how  about  it?)  UNQUOTE"  (Exh.  127). 

11.  At  2115  Z  the  Coast  Guard  at  Seattle  received  the 
following  message  from  NAN  (weather  ship  "Winona"). 
It  is  not  a  message  direct  from  the  PENNSYLVANIA 
but  is  a  summary  of  various  messages  exchanged  be- 
tween the  "Cygnet  HI"  and  the  PENNSYLVANIA  and 
the  Coast  Guard  Station  at  Ketchikan  and  relayed  by 
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NAN.  That  summary  records  the  second  S.O.S.  as  hav- 
ing been  sent  by  the  ship  at  2015  Z  and  reads  as  follows: 

"FOLLOWING  RECEIVED  ON  500  KCS  AT 
1956  Z  QUOTE  KWCT  (to  PENNSYLVANIA) 
DE  (from)  KTOG  (CYGNET  III)  POSN  49.10 
N  142.35  W  HAVE  HIGH  SEAS.  DID  YOU  GET 
ASSISTANCE  YET  AND  WHAT  YOU  NEED. 
(PENNSYLVANIA  replied)  NOT  YET  BUT 
HOLD  ON  PUMPING  ALL  OIL  FM  (Probably 
"From"— message  unfinished)— WEATHER  STILL 
PRETTY— UNQUOTE" 

"AT  2015Z  SUGAR  OBOE  SUGAR  (SOS)  DE 
(from)  KWCT  BT  PENNSYLVANIA  1920  GMT 
PSN  51.09  N  141.13  W  TAKING  WATER  IN  EN- 
GINE ROOM  AND  NR  ONE  HOLD  TARPS 
FWD  HATCHES  STILL  HOLDING  USING 
HAND  STEERING  NEED  ASSISTANCE  AR  DE 
KWCT  (end  of  transmission  from  PENNSYLVAN- 
IA) —  KWCT  DE  NMJ  (to  PENNSYLVANIA 
from  KETCHIKAN)  RR  (received  your)  SUGAR 
OBOE  SUGAR  AR  (end  of  transmission)" 

"AT  202 IZ  QUOTE  FM  SS  CYGNET  IS  OUR 
ASSISTANCE  NEEDED  PLEASE  GIVE  PLEN- 
TY TIME  DUE  TO  SEAS  WE  ESTIMATE  24 
HOURS  FROM  YOUR  POSN  PLEASE  ADVISE 
BT  MASTER" 

"AT  2024  UNKNOWN  STATION  SENDING 
VW  DE  NMC  QRT  (this  means  that  an  unknown 
station  was  testing  (WV)  and  was  told  by  C.G. 
at  San  Francisco  (NMC)  to  get  off  the  air) — BT 
K"  (Exh.  127). 

12.  The  next  message  was  a  message  from  the  Coast 
Guard  Station  at  Pt.  Higgins,  Ketchikan,  Alaska,  to 
"OX"  (operations)  relaying  a  message  from  the  PENN- 
SYLVANIA. The  time  the  PENNSYLVANIA  sent  it 
was  10005  Z  (i.e.  005  Z  on  the  10th,  as  indicated  in  the 
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repeat  of  the  same  message  in  No.   16  following.  This 

was  the  message: 

"TO  OX  FOLLOWING  FROM  PT  HIGGINS  / 
NMJ  X  (period)  SS  PENNSYLVANIA  /  KWCT 
QUOTE  HAS  GOT  STEERING  GEAR  FIXED 
BUT  CANT  STEER  AS  RUDDER  TOO  FAR 
OUT  OF  WATER  NR  2  HATCH  OPEN  AND 
FULL  OF  WATER  X  (period)  LOOKS  LIKE 
ONLY  HOPE  IS  FOR  WEATHER  TO  MODER- 
ATE BT  (break)"  (Exh.  127). 

13.  At  1631  (4:31  P.M.,  P.S.T.,  0031  GMT  on  Janu- 
ary 10th)  the  United  States  Coast  Guard  Station  at 
Westport  relayed  the  following  message  to  operations: 

"TO  OX  FROM  PT  HIGGINS  /  NMJ  X  SS 
PENNSYLVANIA  /  KWCT  STATES  THEY  ARE 
GOING  TO  ABANDON  SHIP  BT"  (Exh.  127). 

This  message  from  the  PENNSYLVANIA  itself  was 
sent  at  100022  Z  (0022  Z  on  the  10th)  as  indicated  in 
the  repeat  of  the  same  message  in  No.  16  following. 

14.  At  1644,  the  Coast  Guard  Station  at  Westport 

relayed  to  operations  this  message: 

"TO  OX  FROM  PT  HIGGINS  /  NMJ  X  SS 
PENNSYLVANIA  /  KWCT  STATES  HAS  45 
MEN  ABOARD  AND  4  LIFE  BOATS  BT"  (Exh. 
127). 

This  message  from  the  PENNSYLVANIA  was  sent 
at  100027  Z  (0027  Z  on  the  10th)  as  indicated  in  No.  16 
following. 

No.  16  also  includes  a  message  (not  in  the  list  as  a 
separate  exhibit)  "Leaving  Now"  sent  at  100030  Z. 

15.  Later  the  Coast  Guard  Station  at  Westport 
broadcast  to  operations: 
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"TO  OX  FROM  CYGNET  III  /  KTOG  AT 
0310Z  NMW  DE  KTOG  BT  KWCT  LEFT  SHIP 
AT  0030  GMT  BT"  (Exh.  127). 

16.  The  foregoing  series  of  final  messages  is  sum- 
marized and  repeated  by  the  U.  S.  Coast  Guard  Station 
at  Pt.  Higgins,  which  also  relayed  them  to  the  Coast 
Guard  at  the  Westport  Station  and  to  the  Coast  Guard 
vessel  "Klamath",  in  the  following  message: 

"FOLLOWING  RECD  FROM  KWCT  on  500  KCS 
at  10005Z  QUOTE  NMJ  (Pt.  Higgins)  DE  KWCT 
BT  GOT  STEERING  GEAR  FIXED  BUT  CAN'T 
STEER  AS  RUDDER  TOO  FAR  OUT  OF  WATER 
NR  2  HATCH  OPEN  AND  FULL  OF  WATER 
LOOKS  LIKE  ONLY  HOPE  IS  FOR  WEATHER 
TO  MODERATE  UNQUOTE  FOLLOWING 
RECD  FROM  KWCT  ON  500  KCS  AT  100022Z 
QUOTE  SOS  NMJ  DE  KWCT  LOOKS  LIKE  WE 
HAVE  TO  ABANDON  SHIP  UNQUOTE  FOL- 
LOWING RECD  FROM  KWCT  ON  500  KCS  AT 
100027Z  QUOTE  45  PERSONS  ABOARD  4 
BOATS  UNQUOTE  FOLLOWING  RECD  FROM 
KWCT  ON  500  KCS  AT  100030  Z  QUOTE  LEAV- 
ING NOW  UNQUOTE  X  ALL  FOREGOING 
INFO  PASSED  TO  CG  RADSTA  WESTPORT 
WASH  AND  UNSCGC  KLAMATH  BY  THIS 
STATION  X  KWCT  UNHEARD  SINCE  100030Z" 
(Exh.  127). 

Bearing  in  mind  that  the  PENNSYLVANIA,  on 
the  Composite  Great  Circle  Course,  would  be  steering 
about  290  degrees  and  had  already  been  in  the  storm 
for  many  hours,  the  foregoing  radiograms  may  be  con- 
densed into  the  following  narrative.  All  times  in  this 
narrative  will  be  stated  in  ships'  time,  by  deducting  9 
hours  from  the  G.M.T. 
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On  the  morning  of  January  9th  about  5:35  A.M.  the 
PENNYLVANIA,  in  Lat,  51.09  North  Long.  141.31 
West,  bucking  a  292  degree  (W.N.W)  head  wind  of  45- 
50  miles  perhour  and  mountainous  westerly  seas,  suffered 
a  crack  in  her  port  side  in  the  way  of  the  engineroom, 
extending  from  the  sheer  strake  14  feet  down  the  vessel's 
side;  although  some  water  was  entering  the  engineroom, 
the  pumps  were  able  to  handle  it.  In  this  situation  the 
master  determined  to  turn  around  as  soon  as  possible 
and  return  to  Seattle. 

By  9:27  A.M.  he  had  turned  around  and  was  en- 
deavoring to  steer  a  course  of  110  degrees  (the  course 
back  to  Seattle),  but  was  having  some  unidentified 
trouble  with  his  steering  and  was  taking  water  in  the 
No.  1  hold  and  the  engineroom. 

At  10.05  A.M.  he  reported  that  the  vessel  was  still 
taking  water  in  the  No.  1  hold,  was  down  by  the  head, 
and  that  he  couldn't  steer  or  get  forward  to  see  where 
the  trouble  was,  but  the  pumps  were  still  holding  in  the 
engineroom;  that  if  he  couldn't  fix  the  steering  gear,  he 
would  require  assistance.  The  seas  were  continuing  very 
high;  the  deck  load  was  adrift,  taking  the  tarpaulins  off 
the  forward  hatches,  and  the  crew  couldn't  get  on  deck 
to  secure  it  or  the  hatches. 

10:20  A.M.  he  sent  out  his  first  SOS  and  said  the 
ship  was  taking  water  in  the  engineroom  and  No.  1  hold, 
was  down  by  the  head  and  he  would  require  aid.  The 
"Cygnet  III"  having  asked  whether  he  had  assistance 
yet  and  what  he  required,  he  replied  he  had  not  re- 
ceived assistance  yet  and  was  pumping  oil.  The  message 
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was   unfinished.    Perhaps   he   meant   from   the   forward 
tanks. 

At  11:15  A.M.  he  again  sent  out  an  SOS  and  repeated 
that  the  ship  was  taking  water  in  the  engineroom  and 
No.  1  hold,  but  added,  this  time,  that  the  tarpaulins  on 
the  forward  hatches  were  still  holding  and  that  he  was 
using  hand  steering  but  would  need  assistance. 

At  3:05  P.M.  he  radioed  that  he  had  got  the  steering 
gear  fixed  but  couldn't  steer  because  the  rudder  was  too 
far  out  of  water  (by  reason  of  the  vessel  being  so  far 
down  by  the  head)  and  that  the  No.  2  hatch  was  open 
and  full  of  water  and  it  looked  as  if  the  only  hope  was 
for  the  weather  to  moderate. 

At  3.22  P.M.  he  radioed  that  he  was  going  to  abandon 
ship;  and  5  minutes  later  that  he  had  45  men  aboard 
and  4  lifeboats. 

At  3:30  P.M.  he  abandoned  ship,  and  neither  he  nor 
any  of  the  crew  was  ever  heard  of  again. 
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Specifications  Nos.   I  and  V:  The  Court  Erred  in 

Holding  That  the  Storm  Was  Not  a  Peril  of  the  Sea — 

"Perils,   Dangers   and   Accidents   of   the   Sea" 

(COGSA) — and  That  It  Was  Not  the  Cause 

of  the  Sinking  of  the  Ship.  Finding  No.  III. 

Argument 
SUMMARY 

The  storm  which  sank  the  PENNSYLVANIA  was 
one  of  the  worst,  if  not  the  worst  ever  experienced  in 
that  area,  as  evidenced  by  the  testimony  of  the  captains 
who  survived  it,  of  a  meterologist  and  an  eminent  scien- 
tific oceanographer ;  and  by  the  oHicial  weather  records 
of  the  Canadian  and  United  States  Governments.  That 
it  was  a  peril  of  the  sea,  as  understood  in  both  the  United 
States  and  Canadian  Acts,  and  as  defined  by  many 
admiralty  courts,  will  be  demonstrated.  The  Court  erred 
in  not  so  holding  and  in  not  holding  that  it,  and  not  the 
ship's  unseaworthiness,  caused  her  loss. 


The  PENNSYLVANIA  really  encountered  two 
storms.  The  first  was  January  7th-8th.  A  brief  lull  in- 
tervened; and  then  came  a  second,  greater  storm,  Janu- 
ary 9th- 10th.  These  are  known  in  the  testimony  as 
Storms  Nos.  1  and  2.  Storm  No.  1  was  itself  a  peril  of 
the  sea,  and  the  PENNSYLVANIA'S  surviving  it,  is 
itself  proof  of  her  seaworthiness.  Storm  No.  2  sank  her. 

First,  let  us  hear  from  the  captains  of  those  ships 
which  survived.  As  actual  participants,  eye  witnesses, 
they  certainly  should  be  listened  to.  All  but  one.  Captain 
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Brown,  testified  by  deposition.  This  Court,  therefore, 
is  in  just  as  good  a  position  to  judge  their  testimony,  as 
was  the  trial  court. 

The  SHOOTING  STAR 

At   the   S.O.S.    Captain    Reid,   of   the    SHOOTING 

STAR,  was  200  miles  WSW  of  the  PENNSYLVANIA 

(Tr.  1775).  His  log  book,  introduced  with  his  deposition 

(Ex.  135),  shows  repeated  entries  of  taking  heavy  green 

water  over  the  bow  and  sides  and  rolling  and  pitching 

heavily.    The    entries    are    too    numerous    to    quote.    A 

sample  is  the  entry  on  January  9th  on  the  0:00  to  4:00 

watch. 

"Very  high  WNW  seas  and  swells.  Vessel  rolling 
and  pitching  heavily.  Green  seas  over  bow  and  star- 
board side." 

And  on  the  4:00  to  8:00  watch: 

"Very  rough  seas  and  height  NWly  swell.  Shipping 
green  seas  over  bow  and  main  deck  fore  and  aft 
and  boat  deck." 

Certainly  shipping  green  seas  on  the  boat  deck  of  a 
large  ship  like  the  SHOOTING  STAR  (aC-2)  indicates 
a  storm  of  the  greatest  intensity.  This  was  the  very  time 
the  PENNSYLVANIA  was  in  trouble.  There  are  many 
more  like  entries.  During  this  same  period  from  noon  of 
January  8th  to  noon  of  January  9th,  for  16  hours,  they 
had  "constant  waves  of  50  feet,  and  occasionally  we 
would  get  a  70-  to  75-foot  roller  in  amongst  the  lot  of 
those  waves"  (Tr.  1766).  He  testified  that  the  waves  re- 
corded by  his  mates  were  from  50  to  59  feet;  that  they 
averaged  50  feet  and  were   "mountainous"    (Tr.    1793- 
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1794);  and  when  asked  about  their  steepness,  said,  "It  is 
like  riding  in  a  Crosley  having  a  van  roll  down  on  top  of 
you"  (Tr.  1794).  He  stated  again  that  there  were  occa- 
sional rollers  of  70  to  75  feet  (Tr.  1768):  and  that  occa- 
sionally they  would  "take  one  up  on  the  bridge  which 
would  come  into  the  wheel  house"  (Tr.  1770).  Although 
he  had  been  in  typhoons  and  had  passed  through  the 
center  of  one  "the  waves  were  not  as  high  nor  as  con- 
sistent as  we  had  in  this  storm"  (Tr.  1828-1829).  His 
ship  suffered  heavy  damage  as  shown  by  the  Sasebo  Ship- 
yard repair  bill  (Tr.  1783).  It  included,  among  other 
items  a  heavy  longitudinal  steel  deck  I-beam,  a  main 
member,  like  a  bridge  girder,  in  the  forepeak  distorted 
and  split,  deck  plates  on  the  fo'c'sle  head  set  in,  "Ten 
fo'c'sle  head  deck  beam  knees  split,  welds  and  loosened 
rivets — 2  in  the  same  condition  port  side";  a  deck  plate 
cracked  in  the  way  of  No.  3  hatch;  damage  to  lifeboats; 
damage  to  the  bridge  deck  45  feet  above  the  water,  and 
other  items  (Tr.  1783-1788). 

We  hope  the  Court  will  inspect  his  log  (attached  to 
Ex.  135)  and  read  his  whole  deposition.  It  is  summed  up 
in  this  statement:  "I  have  never  seen  a  storm  of  that  vio- 
lence in  all  the  time  I  have  been  at  sea"  (Tr.  1778). 

The  KAMIKAWA  MARU 

At  the  S.O.S.  Captain  Maeda,  of  the  Japanese  ship 
KAMIKAWA  MARU,  was  100  miles  SW  of  the  PENN- 
SYLVANIA (Tr.  527,  Ex.  47).  He  had  been  35  years  at 
sea,  on  all  oceans.  Yet  in  all  that  time,  and  on  all  those 
oceans    (including    of    course    the    dangerous    typhoon 


24 

China  Seas)  he  had  seen  only  2  or  3  such  storms  (Tr. 
524,  535,  Ex.  47). 

He  continued  that  the  waves  were  15  meters  high 
(equals  about  49  feet) ;  rolling  and  steep  and  dangerous 
for  a  deep  draft  ship  (Tr.  531);  that  he  was  light  but 
would  have  been  fearful  for  his  ship  had  he  been  loaded 
and  heading  into  the  storm  instead  of  running  with  it  (Tr. 
536) ;  that  he  received  the  S.O.S.  from  the  PENNSYL- 
VANIA at  1925  GMT,  equivalent  to  9:52  A.M.,  ship's 
time  (Tr.  526),  but  that  it  was  not  until  2230  GMT, 
three  hours  and  five  minutes  later,  that  he  was  able  to 
change  his  course  to  go  toward  the  PENNSYLVANIA; 
that  to  go  to  her  he  would  have  had  to  steer  20°,  but  be- 
cause of  the  severity  of  the  storm  he  could  not  bring  his 
ship  around  to  steer  that  course;  that  the  best  course  he 
could  make  was  60°,  and  the  drift  caused  by  the  storm 
set  him  off  an  additional  30°,  so  he  was  only  making  a 
course  of  90°  (in  other  words — 70°  off  the  desired  course) 
(Tr.  527-530).  His  log  book  attached  to  his  deposition 
(Ex.  47)  shows  winds  of  force  8  and  9  with  very  high 
seas  and  ship  laboring  heavily.  On  January  8th,  the  entry 
for  2000  is: 

"Sea  tremendous,  ship  laboring  heavily  and  shipping 
seas  on  aft  deck  at  times." 

And  for  2400  is:  "Sea  tremendous,  ship  laboring  heavily 
on  NWly  heavy  swell." 

At  0800  (on  the  9th) :   "Sea  tremendous,  ship  laboring 
violently  and  shipping  sea  on  aft  deck  at  times." 

At  1925    GMT:    "Received  SOS,    PENNSYLVANIA", 
then  gives  respective  positions: 
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At  1000  (1933  Z):  "A/Co  (alter  course  to  60"  for  sal- 
vaging SS  PENNSYLVANIA." 

At  1200:  "Sea  tremendous  with  NWly  very  heavy  swell." 
"Always  trying  to  A/Co  (alter  course)  to  distress 
position  unsuccessful." 

At  1600:  "Sea  tremendous,  ship  laboring  heavily  with 
NWly  heavy  swell." 

At  1900:  "Trying  A/Co  (alter  course)  to  distress  posi- 
tion unsuccessful." 

At  2000:  "Sea  tremendous,  ship  laboring  violently  on 
NWly  abnormal  swell." 

At  2230:  "A/Co  (alter  course)  to  320°." 

At  2400:  "Sea  tremendous  with  NWly  swells,  ship  pitch- 
heavily  and  shipping  sprays  on  deck  all  times." 

We  urge  the  Court  to  read  this  man's  log  and  his 
testimony.  If  he  could  not  even  turn  his  ship  toward  the 
PENNSYLVANIA  for  three  hours  after  the  S.O.S. 
though  life  was  at  stake,  what  greater  proof  could  there 
be  of  the  violence  and  danger  of  the  seas? 

The  CYGNET  III 

At  the  S.O.S.  Captain  Bennis  B.  Brown  of  the 
CYGNET  III  was  120  miles  south  by  west  from  the 
PENNSYLVANIA  (Tr.  1651).  The  pages  from  his  log 
book  (Ex.  125)  beginning  on  January  7th  show  continu- 
ous heavy  weather,  culminating  on  the  8th  and  9th  in  a 
storm  of  unprecedented  ferocity.  For  example,  on  Janu- 
ary 8th,  4:00  A.M.:  wind  force  11,  barometer  falling 
rapidly  (Tr.  1629).  At  8:00  A.M.:  wind  force  10  and  11 
(Tr.  1629).  At  12:00  noon  on  the  8th:  "Vessel  laboring  at 
reduced  RPM's.  Shipping  water  occasionally  main  deck 
and  over  hatches   (Tr.    1630).   At   1211:    "Mountainous 
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WNW  seas  and  heavy  WNW  swell,  frequent  heavy  seas 
over  the  bow  and  sides"  (Tr.  1631).  "Mountainous"  is  the 
"maximum  of  our  descriptive  ability"  (Tr.  1632)  ;  at  1330: 
"Cover  on  No.  2  boat  ripped  off  by  mountainous  seas" 
(Tr.  1632)  ;  Bare  steerage  way  was  being  maintained  (Tr. 
1632-1633);  wind  force  11  and  12  (Tr.  1634).  At  1550: 
"Cover  on  No.  1  boat  ripped  and  starboard  running  light 
ripped  out  by  huge  sea,  Bare  steerage  way  maintained" 
(Tr.  1633).  The  decks  were  continuously  awash,  making 
it  impossible  to  take  soundings  (Tr.  1636).  (See  deck  log, 
Ex.  125).  On  the  9th  the  storm  still  continued  at  its  worst. 
His  log  continues  to  show  winds  of  force  10  and  11  (Tr. 
1639-1640),  and  "shipping  heavy  water  on  all  decks." 
That  means  "the  foredeck,  the  afterdeck  and  the  boat 
deck."  "It  means  that  all  those  decks  are  awash  with 
heavy  seas"  (Tr.  1640-1641).  "These  seas  not  only  were 
huge  and  mountainous,  but  they  were  coming  with  such 
speed  and  driving  force,  and  instead  of  being  lengthened 
out  they  were  sharp  steep.  The  vessel  just  had  no  chance 
to  rise  over  the  top  of  them"  (Tr.  1656).  He  was  on  the 
bridge  constantly  for  three  days  (Tr.  1643).  At  1617  on 
the  9th  the  entry  is  "stop  engines;  huge  sea  struck  port 
side  amidships;  miscellaneous  damage  per  statement  at- 
tached" (Tr.  1643).  We  refer  the  Court  to  his  vivid  de- 
scription of  this : 

"All  of  a  sudden,  this  mountainous  sea — where 
it  come  from  I  don't  know.  It  just  was  right  off  of 
the  beam  directly  on  the  beam  now.  I  saw  it  out  of 
the  corner  of  my  eye.  I  looked  up,  and  it  was  just 
like  a  huge  mountain,  just  like  a  huge  mountain 
towering  above,  you  know,  and  the  top  10  feet  of 
it,  I  would  assume  10  feet,  was  just  beginning  to 
break,    breaking    white,    you    know,    like    your    big 
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breakers  down  on  the  beach:  and  just  as  I  saw  it  I 
reached  over  and  stopped  the  engines  as  you  will 
notice  here,  'Stopped  engines,'  and  just  as  I  did  the 
whole  thing  came  cascading  down  on  top  of  the 
ship.  It  was  so  terrific  that  it  just  evidently — I  was 
certain  that  the  entire  amidship  house  was  broken 
loose  from  the  ship.  I  have  never  in  all  my  life  felt 
anything  like  that:  and  as  soon  as  the  water  started 
running  away  leaving  the  ship,  why,  I  put  way  on 
the  ship  again  with  the  engines  and  started  looking 
at  the  damage,  and  there  is  a  notation  down  here 
about  the  damage."  (Tr.  1644-1645). 

The  notation  referred  to  is  in  the  log  book,  Exhibit 

125,  and  reads  as  follows: 

"1617,  damage  caused  by  a  huge  sea  shipped  on 
port  side  amidships  severely  damaged  No.  2  and  4 
lifeboats;  carried  away  handrail  on  boat  deck  aft, 
also  port  running  light:  broke  floodlight  and  vari- 
ous main  deck  to  boat  deck  stanchions  and  several 
cracks  along  bulwarks  amidships."   (Tr.  1608-9) 

That  was  all  he  could  see  right  then.  He  later  discovered 
other  heavier  damages,  detailed  on  pages  1646-1650  of 
the  Transcript. 

He  summed  up  his  characterization  of  the  storm  by 

saying  that  he  had  sailed  all  over  the  world;  had  been  in 

three  other  storms  where  ships  went  down,  and  in  one 

of  them,  two  ships  went  down,  but — 

"I  can  say  v/ithout  any  reservation  that  this 
storm  was  the  worst  I  have  ever  witnessed."  (Tr. 
1657). 

The  STONETOWN 

At  the  S.O.S.  Captain  McMunagle,  of  the  Canadian 
weather  ship  STONETOWN,  was  hove  to,  at  Weather 
Station  Peter   (sometimes  called  Papa),  205  miles  SW 
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of  t±ie  PENNSYLVANIA  (Tr.  1966).  As  an  employee  of 
the  Dominion  of  Canada,  a  claimant  here,  he  was  a  wit- 
ness for  claimants,  and  therefore  adverse  to  petitioner.  Yet 
even  he,  when  referring  to  the  entries  in  his  log,  "very 
high  precipitous  sea  and  swell"  and  "storm — very  high, 
vicious  seas  and  heavy  swell — ship  rolling  and  pitching 
heavily — shipping  seas  forward  and  midships",  testified 
as  follows : 

"Q.  Well,  isn't  that  description  of  a  storm  of 
great  intensity?  A.  Of  a  bad  storm  and  a  bad  sea 
too. 

"Q.  Well,  one  of  the  worst  you  can  encounter, 
isn't  it?   A.  That  is  as  bad  as  you  can  get. 

"Q.  Have  you  ever  seen  on  this  station — you've 
been  there  two  years — have  you  ever  seen  a  worse 
sea  condition  than  that?  A.  /  have  seen  seas  as  bad 
as  that;  maybe  not  worse."  (Tr.  2004-2005). 

And  again: 

"Q.  I  am  asking  you  point  blank,  captain — you 
have  been  on  that  station  two  years — have  you  ever 
seen  a  worse  sea  condition  and  a  worse  storm  than 
as  is  described  in  this  log  of  January  8?  A.  /  have 
seen  as  bad.  I  would  not  say  I  have  seen  worse.  I 
have  seen  as  bad."  (Tr.  2005). 

What  more  than  this  can  any  Court  want,  to  estab- 
lish "peril  of  the  sea"?  If  a  storm  is  "as  bad  as  you  can 
get",  it  must  be  a  peril  of  the  sea;  otherwise,  since  no 
worse  storms  exist,  there  never  could  be  such  a  peril. 

The  above  entries  are  for  January  8th,  when  the 
PENNSYLVANIA  was  still  weathering  the  storm, — best 
proof  of  her  seaworthiness.  He  testified  that  on  January 
9th  the  storm  was  continuing  about  as  before  (Tr.  2006) 
and  that  on  this  day  (when  the  PENNSYLVANIA  was 


29 

wrecked)   the  storm  had  reached  its  highest  pitch  (Tr. 
2034). 

As  the  length  of  a  storm  increases  the  strain  on  a 
ship,  he  was  asked  whether  he  had  known  any  to  last  as 
long  as  this  PENNSYLVANIA  storm.  He  at  first  an- 
swered : 

"A.  Lasting  pretty  near  as  long.  I  would  have  to 
go  in  the  other  log  books  to  check."  (Tr.  2006). 

He  later  admitted  that  these  other  storms  were  not  as 
long  (Tr.  2029-2030,  2032). 

He  had  been  having  very  bad  weather  for  several 
days.  As  early  as  January  6th.  He  had  "strong  gales". 
"Strong  Northwesterly  gale  and  very  high,  steep  seas", 
which  he  described  to  be  "a  very  bad  sea"  (Tr.  2007). 

These  conditions  continued  through  the  9th  when 
the  PENNSYLVANIA  was  wrecked.  Then  his  log  entry 
is  "whole  gale — storm — very  heavy,  precipitous  seas". 
And  his  vessel  was  "hove  to"  (Tr.  2007). 

He  said  that  the  storm  was  over  a  wide  area,  worse 
near  the  center  (Tr.  2028) ;  and  that  if  the  PENNSYL- 
VANIA was  nearer  than  the  STONETOWN  to  the  center 
her  conditions  would  be  worse  (Tr.  2028-2029).  The 
PENNSYLVANIA  was  nearer  the  center,  as  we  shall 
show. 

Captain  McMunagle  received  the  PENNSYLVAN- 
IA'S S.O.S.  at  1925  GMT  (10:25  A.M.  ship's  time), 
realized  that  life  was  at  stake  and  immediate  assistance 
needed,  yet  did  not  start  for  the  rescue  until  three  hours 
later  (Tr.  2008).  The  reason  for  the  delay  was  that  the 
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storm  and  seas  made  it  too  dangerous  to  turn  the  ship 
around.  He  listed  the  dangers  of  turning  around  as 
follows : 

"A.  If  you  are  turning  a  vessel  in  a  high  sea  and 
the  sea  is  beam-on,  for  instance  when  you  are  on 
the  point  of  your  turn,  she  can  strip  herself  of  boats 
and  everything  else,  if  she  shipped  a  big  volume  of 
water.  That  has  been  done  time  and  again. 

"Q.  Well,  stripping  her  boats  wouldn't  be  serious 
would  it?  A.  That  is  only  one  of  the  things  that 
can  happen. 

"Q.  What  else  can  happen  to  it?  A.  She  might 
lose  ventilators.  Some  of  her  openings  might  have 
been  damaged — the  water-tight  doors,  for  instance. 

"Q.  Smashed  in?  A.  Smashed  in.  All  those  things 
could  have  occurred. 

"Q.  You  mean  she  might  have  been  so  badly 
damaged  that  she  would  have  taken  water  and 
foundered?  A.  It  could  happen."  (Tr.  2009). 

Even  when  he  did  turn  around  and  started  for  the 
rescue  he  had  to  pour  oil  on  the  water  to  do  so,  the 
first  time  in  30  years  (Tr.  2009-10).  And,  because  of  the 
weather  he  did  not  hold  a  course  for  the  PENNSYL- 
VANIA'S position  but  went  more  to  the  southerly  (Tr. 
1969,  2017).  In  short,  he  was  somewhat  like  Captain 
Maeda;  he  could  not  bring  his  ship  onto  a  true  course 
for  the  PENNSYLVANIA. 

Although  the  STONETOWN  was  a  frigate  built  for 
the  North  Atlantic  patrol  (a  notoriously  bad  place), 
and  although  she  was  additionally  strengthened  for  her 
duties  at  weather  station  Peter  in  the  Pacific  (Tr.  1943, 
1999-2000),  she  suffered  such  material  damage  in  the 
PENNSYLVANIA  Storms  that  as  soon  as  search  was 
abandoned,  she  asked  for,  and  received,  permission  to 
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return  to  her  base  for  repairs,  ahead  of  her  scheduled  re- 
turn (Tr.  2021-22).  Her  log  entry  for  January  15th  is, 
"Returning  to  base  due  to  heavy  weather  damage"  (Tr. 
2021). 

Although  the  survey  report  of  her  damage  was  re- 
peatedly demanded  by  petitioner  during  the  trial,  it  was 
never  produced.  The  serious  nature,  however,  of  that 
damage  is  indicated  by  Captain  McMunagle's  testimony 
on  pages  2011-13  of  the  transcript.  Among  other  things, 
his  main  deck  developed  a  41 -inch  crack;  the  steel 
breakwater  was  badly  damaged,  pulling  and  fracturing 
and  tearing  the  angle  irons  from  the  deck.  There  were 
several  cracks  in  the  "galley  flat"  and  other  small  cracks. 
One  deck  plate  was  buckled  and  the  engineroom  casing 
was  fractured. 

We  urge  the  Court  to  read  particularly  his  deposi- 
tion from  pages  2000  to  2011  of  the  Transcript. 

In  view  of  the  foregoing  testimony,  his  testimony, 

where  he  was  flagrantly  led  by  his  counsel  into  saying 

that  there  was  nothing  unusual  about  the  storm,  must 

certainly  be  disregarded.  That  question  and  answer  were 

as  follows: 

"Q.  Was  there  anything  unusual  or  unanticipated 
about  the  weather  conditions  that  existed  in  the 
month  of  January  1952  in  the  vicinity  of  weather 
station  Papa?    A.  No."  (Tr.  1993). 

Testimony  like  that  is  of  little  merit,  when  weighed 
against  what  he  said  on  cross-examination  as  detailed 
above. 

Even  if  true,  however,  it  would  make  no  difference. 
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A  storm  of  this  severity  does  not  cease  to  be  a  peril  of 

the  sea  because  not  unusual,  or  not  unanticipated. 

"True,  it  was  no  more  than  was  to  be  expected 
in  those  waters  at  that  time;  (Philippine  etc.  v. 
Kokusai,  etc.,  106  F.  (2d)  32,  34);  they  (perils  of 
the  sea)  include  occasional  visitations  of  the  vio- 
lence of  nature,  like  great  storms,  even  though  they 
are  no  more  than  should  be  expected."  Hecht  et  al 
V.  New  Zealand  Ins.  Co.,  121  F.  (2d)  442. 

To  the  same  effect:  The  Newport  News,  199  F.  968; 
Davison  Chemical  Co.  v.  Eastern  Transp.  Co.,  30  F.  (2d) 
862,  and  other  authorities  to  be  cited  infra. 

Can  anyone  deny  that  the  PENNSYLVANIA'S  was 
a  "great  storm"?  Even  if  "not  unusual",  it  was  never- 
theless so  great  as  to  be  a  peril  of  the  sea.  But,  as  a 
matter  of  fact,  it  was  most  unusual.  It  was  imprece- 
dented,  as  we  shall  show. 

The  KOTO  MARU 

The  only  other  ship  captain  who  gave  his  experience 
of  the  storm  was  Captain  Mori  of  the  Japanese  KOTO 
MARU.  He  was  an  adverse  witness  called  by  the  cargo 
claimants.  At  the  S.O.S.  he  was  about  East  by  South 
232  miles  away  heading  for  Vancouver  (Tr.  1533,  1500, 
Ex.  123).  He  testified  through  an  interpreter  that  on  the 
evening  of  the  8th,  he  had  winds  of  Force  10  and  very  high 
seas  (Tr.  1509);  that  it  was  a  "big  storm",  though  some- 
times in  winter  "we  expect  the  same  kind  of  storm  then" 
(Tr.  1512);  that  he  did  not  respond  to  the  S.O.S.  be- 
cause it  would  have  been  too  difficult  and  dangerous  to 
turn  his  ship  around  (Tr.  1532-33),  and  that  the  severity 
of  this  storm  was  "all  the  same"  (Tr.  1520)  as  another 
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later  one  noted  in  his  log  book  which  showed  wind  Force 
11  and  seas  "phenomenal"  (Tr.  1515-16). 

We  submit  that  this  adverse  witness  with  his  "big 
storm"  and  waves  "phenominal",  confirms,  rather  than 
refutes,  the  general  testimony  of  the  other  captains. 

THE  SCIENTinC  AND  OFFICIAL  RECORD  EVIDENCE 
OF  THE  STORM 

We  now  turn  to  the  scientific  and  official  record  evi- 
dence. 

It  is  first  necessary  to  explain  the  source  and  accu- 
racy of  these  records.  They  have  been  kept  by  the  U.  S. 
Government  continuously  since  1922,  except  for  the  war 
years,  and  the  storms  have  been  diagrammed  on  synoptic 
charts.  Mr.  Danielson,  one  of  petitioner's  witnesses, 
examined  about  3,000  of  them. 

The  United  States  and  the  Canadian  Governments, 
by  mutual  arrangement,  maintained  various  weather  re- 
porting stations,  ships,  in  the  North  Pacific.  One  of  these 
is  Ocean  Station  Peter  ("Papa"),  manned  by  the  frigate 
STONETOWN,  and  alternately  by  her  relieving  ships, 
the  ST.  CATHARINES  and  ST.  STEPHEN.  The  ship's 
position  is  at  Lat.  50  N.  Long.  145  W.,  centered  on  a 
designated  "grid",  210  square  miles  in  area  (Tr.  1946-47). 
Her  sole  function  is  to  report  the  weather,  and  she  has 
4  trained  meteorologists  aboard  for  that  purpose.  Every 
3  hours  she  reports  weather  conditions  to  Vancouver 
(Tr.  1946)  for  distribution  to  the  various  Government 
agencies,  such  as  the  Canadian  Department  of  Trans- 
port at  Toronto,  and  our  own  National  Weather  Rec- 
ords Center  at  Ashville,  N.  C. 
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During  the  winter  months  Ocean  Station  Peter  has 
been  continuously  manned,  except  the  year  1947,  since 
1946.  The  STONETOWN,  as  has  already  been  observed, 
was  the  ship  on  that  station  when  the  PENNSYLVANIA 
was  wrecked,  and  her  official  records  are  therefore  most 
important. 

These  records  thus  kept  are  the  only  official  records 
we  have  of  wave  heights  at  Ocean  Station  Peter. 

In  interpreting  these  official  records  of  wave  heights, 
it  must  be  borne  in  mind  that  the  observer  records  only 
the  "significant  heights".  These  are  the  average  of  the 
highest  one-third  of  the  waves.  Thus  a  wave-record  of 
40  feet  means  only  that  the  highest  third  of  the  waves 
averaged  40  feet  but  does  not  record  individual  waves 
of  50,  60,  70  feet  or  more.  (Tr.  1438,  Ex.  110,  Page  6,  first 
column.) 

With  this  explanation,  we  turn  to  the  two  weather 
experts  called  by  petitioner.  These  were  Mr.  Danielson, 
a  meteorologist,  and  Dr.  Rattray,  an  oceanographer. 
Both  were  well  qualified.  Mr.  Danielson,  after  study  at 
a  Weather  Observing  School  in  Illinois,  had  forecast 
weather  for  the  U.  S.  Army,  working  with  Dr.  Austin, 
one  of  the  weather  forecasters  for  the  Normandy  Inva- 
sion; had  forecast  for  the  continental  Airlines,  vitally 
dependent,  of  course,  on  his  forecasts  for  the  safety  of 
their  flights.  At  the  time  of  the  trial  he  was  completing 
his  Master's  Degree  in  Meteorology,  and  was  a  Teach- 
ing Fellow  at  the  University  of  Washington,  and  was 
also  forecasting  the  weather  for  a  Seattle  Broadcasting 
Station.  Storms,  and  especially  storms  in  the  North  Pa- 
cific, are  his  special  study  (Tr.  1235-38,  1243). 
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Dr.  Rattray  is  one  of  the  outstanding  men  in  the 
Science  of  Oceanography.  In  addition  to  his  accomplish- 
ments in  this  special  field,  he  has  had  personal  experience 
at  sea  as  an  officer  of  the  U.  S.  Navy  and  later  during 
oceanographic  research  voyages  in  the  North  Pacific. 
He  is  an  active  member  of  the  Council  on  Wave  Re- 
search, The  Engineering  Foundation,  University  of  Cali- 
fornia (Tr.  1425-1427,  1466). 

The  testimony  of  these  men  is  long  and  it  is  unnec- 
essary to  go  into  it  in  detail.  They  explained  that  wind 
force  alone  is  no  measure  of  a  storm  at  sea.  Waves  are 
the  thing.  To  create  high  and  dangerous  waves,  the 
wind  must  (1)  blow  at  a  high  velocity,  (2)  for  a  long 
time,  (3)  in  one  direction,  and  (4)  over  a  long  "fetch", 
i.e.,  expanse  of  ocean  over  which  the  wind  has  been 
blowing  continuously  in  one  direction  and  thus  builds 
up  the  waves  (Tr.  1293-94,  1441-42).  They  explained  the 
nature  of  storms  and  high,  steep  or  "precipitous"  break- 
ing seas, — so  dangerous  to  ships. 

They  also  explained  the  science  of  "hindcasting" 
storms.  This  is  the  reverse  of  forecasting.  By  taking  the 
official  records  gathered  from  the  various  weather  report- 
ing stations,  and  the  official  synoptic  charts,  they  can 
hindcast  a  storm  of  some  prior  date  and  tell  what  seas 
it  built  up  and  their  characteristics  (Tr.  1441-42,  1552). 
Thus,  by  taking  the  official  records  of  the  STONETOWN 
and  the  other  Government  records,  they  were  able  to 
"hindcast"  the  storm  exactly  as  it  was  at  the  PENN- 
SYLVANIA'S position  200  miles  away  (Tr.  1449-1452). 

Similarly,  by  hindcasting  from  the  official  records, 
they  refuted  Captains  Cuthbert's  and  Mori's  testimony 
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that  the  PENNSYLVANIA  storm  was  "usual",  and 
showed  that  it  exceeded  every  storm  for  30  years  past  (Tr. 
1300-01,  1469,  1484).  But  rather  than  their  detailed  testi- 
mony about  the  nature  of  storms  and  what  creates  them, 
it  is  their  conclusions  which  this  Court  will  be  interested 
in. 

Those  conclusions,  based  upon  a  complete  study  of 
the  official  weather  records,  including  those  of  Ocean 
Station  Peter,  were: — 

1.  That  Storm  No.  1,  which  the  PENNSYLVANIA 
weathered,  was  itself  an  unusual  storm,  with 
waves  of  20  feet  or  higher  for  21  hours  ("The 
vast  majority  of  waves  .  .  .  are  considerably 
lower  than  12  to  15  feet  and  waves  much  higher 
than  20  to  25  feet  are  not  usual  anywhere"). 
Wind  Waves  at  Sea  H.O.  Pub.  No.  602  (Ex.  129, 
at  page  22). 

2.  That  in  Storm  No.  2,  which  sank  the  ship,  the 
waves  were  20  feet  or  higher  for  51  hours;  30 
feet  or  higher  for  27  hours,  and  45  feet  or  higher 
for  18  hours  (Tr.  1297-98:  Exh.  100). 

3.  These  observations  were  made  at  Ocean  Station 
Peter  (the  STONETOWN).  But  Storm  No.  2 
produced  even  higher  waves  at  the  PENNSYL- 
VANIA'S position  (Tr.  1452). 

4.  That  the  waves  were  steep,  and  therefore  danger- 
ous, and  were  at  their  worst  on  the  9th,  during  the 
very  hours  the  PENNSYLVANIA  was  in  trouble 
(Tr.  1458-1464). 
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5.  To  be  more  specific: 

From  0400  G.M.T.  January  9th  to  0030  G.M.T. 
January  10th — when  the  ship  radioed  "Leaving 
now",  a  period  of  20^^  hours,  the  waves  continu- 
ously exceeded  40  feet,  reaching  a  maximum 
"significant  height"  of  50^  feet,  with  occasional 
rollers,  as  testified  by  the  ships'  captains,  of  70 
or  75  feet  (Tr.  1455-56,  1565-66,  1766,  1768;  Table, 
page  49  this  brief). 

6.  That  the  storm  was,  as  Mr.  Danielson  said, — 
"almost  a  classic  example  of  the  unfortunate 
combination  of  a  number  of  required  ingredients 
which  are  necessary  to  produce  an  extremely 
high  sea  over  a  long  period  of  time,  and,  there- 
fore, I  would  say  that  it  was,  probably  produced 
an  unprecedented  storm  from  that  aspect"  (Tr. 
1300). 

7.  That  a  search  of  the  weather  records  for  this 
area,  from  1952  back  to  1922,  a  period  of  30 
years  (except  for  the  war  years  when  no  records 
were  kept)  showed  only  one  storm,  back  in  1931, 
that  even  approached  this  PENNSYLVANIA 
storm  in  its  ability  to  produce  high  waves  (Tr. 
1301-02),  and  even  it  did  not  have  waves  quite 
as  high  or  lasting  as  long  (Tr.  1484). 

The  sum  of  these  conclusions,  all  based,  remember, 
on  the  official  records,  is  that  the  storm  which  sank  the 
PENNSYLVANIA  was  unprecedented  and  the  worst 
on  record. 

And  none  of  these  records  has  been  refuted. 
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Before  leaving  Danielson  and  Rattray,  we  point  out, 

to  aid  the  Court,  that: 

Exh.  98  is  a  graph  of  Storm  No.  1  at  the  STONE- 
TOWN's  position  and  based  on  her  official  rec- 
ords. 

Exh.  100  is  a  similar  graph  of  Storm  No.  2. 

Exh.  Ill  is  a  graph  of  the  2  storms  at  the  PENN- 
SYLVANIA'S position,  as  hindcast  by  Dr.  Rat- 
tray from  the  official  records. 

For    the    Court's    convenience,    we    here    reproduce 
these. 
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As  already  remarked,  the  testimony  of  Captains  Cuth- 
bert  and  Mori  that  the  PENNSYLVANIA  storm  was 
"typical"  and  no  worse  than  other  storms  which  they 
cited,  was  thus  refuted  by  the  actual  analysis  of  the  official 
records  of  those  storms  by  Mr.  Danielson  and  Dr.  Rattray. 

(The  testimony  of  Captain  Ulstad  is  not  to  the  con- 
trary. This  retired  old  sea-captain  had  a  hard  time 
keeping  his  mind  on  the  subject,  and  kept  reminiscing 
about  Cape  Horn  and  the  Philippines.  The  substance  of 
his  testimony  was  that  there  are  sometimes  bad  storms 
in  the  Pacific,  which  we  know,  but  that  waves  above  12 
feet  are  unusual,  and  that  "the  average,  somewhere — in 
a  good  storm  about  30  or  35  feet"  (Tr.  2233-34).  In  the 
light  of  the  contrary  evidence,  his  testimony  is  negligi- 
ble.) 

Before  leaving  this  discussion  of  the  scientific  and 
official  evidence  of  the  storm,  we  refer  briefly  to  two 
matters  which  command  attention. 

The  first  is  this: 

Exh.  92  is  the  official  record  at  Ocean  Station  Peter  of 
the  highest  waves  observed,  including  all  waves  over  30% 
feet  during  the  winter  months  of  November,  December, 
January  and  February.  No  record  was  kept  in  1946,  1947 
nor  1948.  The  record  covers  the  period  from  November, 
1949  through  February,  1953, — the  last  date  before  the 
trial  of  this  case  began.  This  record  shows  that  only  9 
readings  made  at  Ocean  Station  Peter  recorded  waves  of 
45  feet  or  higher,  and  that  of  those  9  readings,  7  occurred 
on  the  day  the  PENNSYLVANIA  was  lost,  the  readings 
being  on  a  3-hour  basis  and  extending  for  18  consecu- 
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tive  hours  (Ex.  92).  And  remember  that  these  are  only 
the  "significant"  wave  heights,  i.e.,  the  average  of  the 
highest  one-third. 

The  second  is  this : 

When  high  seas  are  accompanied  by  cold  tempera- 
tures, the  possibility  of  steel  cracking  is  increased  by 
the  cold  (Tr.  211).  In  this  connection,  an  examination 
of  Exh.  91,  which  is  the  temperature  record  at  Ocean 
Station  Peter  since  1946,  shows  that  on  January  9th,  1952, 
the  air  temperature  was  32°  F.  or  below,  for  a  period  of 
15  consecutive  hours,  which  are  concurrent  with  the  18 
consecutive  hours  of  wave  heights  45  feet  and  over  at 
the  STONETOWN.  At  no  other  date  when  Ocean  Sta- 
tion Peter  recorded  32°  F.  temperature  or  below  were 
waves  of  30^  feet,  or  greater,  encountered  (Ex.  92).  When 
continuous  waves  of  45  feet  and  over  are  combined  with 
these  below  freezing  temperatures,  we  have  a  storm  truly 
unprecedented  in  the  North  Pacific. 

Now  against  this  mass  of  scientific  and  official  evi- 
dence, what  did  the  cargo  claimants  produce  in  opposi- 
tion? Since  the  United  States  is  the  largest  claimant 
here,  they  had  at  their  disposal  all  of  the  official  agen- 
cies of  the  U.  S.  Government,  the  U.  S.  Weather  Bureau, 
the  U.  S.  Coast  Guard,  the  U.  S.  Air  Force,  the  U.  S. 
Army,  the  U.  S.  Navy  and  the  U.  S.  Navy  Hydrographic 
Office, — the  Weather  Bureau  and  the  Navy  Hydro- 
graphic  Office  being  particularly  versed  in  these  matters. 
Notwithstanding  this  advantage,  the  claimants  produced 
nothing  from  any  of  these  sources. 

The  only  evidence  they  produced  was  the  testimony 
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of  Mr.  Kinzebach.  Mr.  Kinzebach  had  to  admit  that  he 
was  not  an  oceanographer, — "I  don't  feel  as  though  I 
am  an  authority  on  anything  to  do  with  waves  or  ocea- 
nography" (Tr.  2194)  ;  that  he  knew  nothing  whatever  of 
waves, — "I  know  nothing  about  wave  heights"  (Tr. 
2203),  and  his  testimony  was  strictly  limited  to  the  num- 
ber of  times  that  the  winds  in  the  North  Pacific  had 
exceeded  Beaufort  Force  10,  without  regard  to  direction, 
duration  or  fetch  (Tr.  2239-40,  2244).  He  stated  frank- 
ly that  his  meteorological  examination  of  the  weather  re- 
ords  for  the  purpose  of  the  trial  was  "merely  an  objec- 
tive study  of  wind  velocities"  (Tr.  2248). 

Mr.  Ferguson  properly  remarked  that  "this  witness 
has  disqualified  himself  from  testifying  as  to  the  waves, 
and  so  on"  (Tr.  2244).  And  Mr.  Gearin  conceded  "the 
witness  is  not  qualified"  on  wave  heights  (Tr.  2242). 

Thus  we  find  the  testimony  of  Mr.  Danielson  and 
Dr.  Rattray  relating  to  the  height,  steepness  and  dura- 
tion of  the  storm  waves  encountered  by  the  PENN- 
SYLVANIA to  be  uncontradicted  and  unchallenged  in 
any  respect. 

We  have  now  discussed  the  evidence  of  the  ship  cap- 
tains who  were  actually  in  the  storm  and  the  scientific 
and  official  evidence. 

There  is  one  more  source  of  information, — brief 
though  it  is.  Unfortunately  there  is  no  surviving  witness 
from  the  PENNSYLVANIA.  But  we  do  have  her  radio- 
grams. They  fully  confirm  the  other  evidence  of  the  vio- 
lence and  intensity  of  the  storm.  They  describe  the  seas 
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as  "mountainous"  and  "very  high".  The  master  states  his 
intention  to  turn  around  "as  soon  as  possible", — indicat- 
ing the  seas  were  too  bad  to  attempt  it  yet.  No  one 
could  "get  forward  to  see  where  trouble  is",  and  "can- 
not get  on  deck  to  secure"  the  deck  load  or  the  hatches, 
— obviously  because  of  boarding  seas  sweeping  the 
decks.  Seas  which  tore  loose  a  well-secured  deckload 
and  opened  well-secured  hatches  with  their  steel  pon- 
toon covers,  and  damaged  the  steering  gear. 

Finally,  there  is  the  message  near  the  end, — "only 
hope  is  for  weather  to  moderate". 

And  what  of  the  fact  that  of  45  men  and  the  Cap- 
tain— experienced  seamen  all — with  4  lifeboats,  not  one 
escaped?  Does  that  not  show  the  violence  of  the  storm? 
Captain  Lovejoy,  the  Puget  Sound  pilot  and  the  last 
man  alive  to  see  the  ship,  said  they  were  an  alert  and 
experienced  crew — "it  was  a  pleasure  to  be  on  a  ship  that 
was  run  like  that"  (Tr.  741).  They  had  four  good  boats. 
How  does  it  happen  that  not  one  survived?  Is  not  the 
answer  obvious?  The  extreme  violence  of  the  seas. 

Certainly  a  very  severe  storm. 

In  the  light  of  all  this  evidence,  the  mere  sinking  of 
this  ship,  pronounced  by  every  responsible  man  who  ever 
examined  her  to  have  been  seaworthy,  and  loss  of  all  her 
crew  are  themselves  eloquent  evidence  of  the  severity  of 
the  storm. 

As  an  aid  to  the  Court,  we  have  prepared  a  table 
correlating  the  wave  heights  during  the  PENNSYL- 
VANIA'S distress,  with  the  times  and  events  indicated 
by  her  radiograms. 


40  feet 
45  feet 
50  feet 

OOhrs. 
3hrs. 
7hrs. 

OOmin. 
OOmin. 
45min. 

50  feet 

lOhrs. 

35min. 

50  feet 
50  Vi  ft. 

lOhrs. 
llhrs. 

43min 
OOmin 

50  feet 

14hrs. 

OTmin 

50  feet 

14hrs. 

35min 
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PENNSYLVANIA  STORM  NO.  2 

le— Showing  the  Prevailing:  Wave  Heights  and  Duration  of  Waves  40  Feet  aod 
Over  at  Significant  Times  and  Events 

Prevailing*  Duration  Waves 

)  Events  Wave  Heiglit  Over  40  Feet 

1952 
K)      Storm  intensity  increasing — 35  foot 

waves  increase  to  40  feet 
10  Waves  increase  to  45  feet 
10  Waves  increase  to  50  feet 
15      Message  to  U.  S.  Weather  Bureau  reporting 

"MOUNTAINOUS"  seas 
13      Message  reporting  cracl<  port  side  engine- 
room — giving  1400  position — 51°  09"  N. 

141°  31"  W. 
O      Waves  increase  to  50 '/4  feet 
rr      PENNSYLVANIA  Jiad  turned  around  steer- 
ing 110°— talking  water  No.  1  tiold — giving 

position  at  1730 
;S      New  position  at  1750— 51°11"  N.  141°17"  W. 

— indicating  progress  toward  Seattle 
5      Message  reporting  water  No.  1  hold — can- 
not   steer   or    locate    trouble    fwd — pumps 

holding    in    engineroom  —  unless    steering 

gear   fixed   will   require   assistance  —  very 

high  seas — cannot  get  on  declt  at  present 

to  secure  deck  load 

First  SOS  message — giving  position 

51°09"  N.  141°13"  W. 

Second    SOS    message — Master    reporting, 

"TARPS   FWD  HATCHES  STILL  HOLD- 
ING   USING    HAND    STEERING    NEED 

ASSISTANCE" 
1952 

Steering  gear  fixed — rudder  out  of  water — 

Master  reported,   "ONLY  HOPE  IS   FOR 

WEATHER  TO  MODERATE" 

Master  reported,  "LOOKS  LIKE  WE 

HAVE  TO  ABANDON  SHIP" 

Master  reported,  "45  PERSONS  ABOARD 

AND  4  BOATS" 

Master  reported,   "LEAVING  NOW" 

ave  heights  shovm  are  "significant  wave  heights"  being  average  of  highest  third 
prevailing  waves  (Tr.  1438).  Occasional  waves  of  75  feet  and  over  (Tr.  1766, 
644-45). 
he  foregoing  Table  complied  from:  Exhibits  90,  97,  100,  111,  127;  and  Tr.  1452- 


47  feet 

15hrs. 

05min 

47  feet 

15hrs. 

30min 

46  feet 

16hrs. 

15min 

45  feet 

20hrs. 

04min 

45  feet 

20  hrs. 

22min 

45  feet 
45  feet 

20hrs. 
20  hrs. 

27min 
30min 

At  the  trial,  counsel  attempted  to  deprecate  the 
radiograms  by  pointing  out  that  they  mentioned  a  wind 
no  higher  than  Force  9.  This  overlooks  two  things, — 

First,  that  estimates  of  wind  on  the  Beaufort  Scale 
are  only  approximations.  What  to  one  mate  may  be  9, 
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to  another  may  be  10.  In  this  very  case,  the  PENN- 
SYLVANIA'S weather-reporting  officer,  reported  wind 
of  45-50  miles  per  hour,  which  is  a  little  higher  than 
Force  9.  And  winds  of  even  9  (41-47  miles  per  hour) 
are  not  to  be  minimized.  Also  that  the  winds  which 
built  up  the  seas  may  have  been  previously  10  or  11,  as 
reported  by  some  of  the  other  ships,  but  may  have  tem- 
porarily lessened,  leaving  the  seas  to  continue.  Also, 
Captain  Plover,  deeply  concerned  for  the  safety  of  his 
ship  and  intent  on  maneuvering  her,  was  not  spending 
much  time  nicely  gauging  the  exact  force  of  the  wind. 

Second,  and  most  important:  It  is  not  the  wind  that 
wrecks  a  ship.  It  is  the  waves.  At  the  PENNSYLVANIA 
they  were  "mountainous"  and  "very  high". 

The  following  quotations  from  "Wind  Waves  at 
Sea,  Breakers  and  Surf",  Navy  Department  Hydro- 
graphic  Office  Publication  No.  602  (Exh.  129)  are  per- 
tinent: 

"In  short,  the  old  rule  still  holds  and  always 
will,  that  it  is  the  waves  of  a  storm,  not  its  winds, 
that  the  mariner  has  to  fear;  also  that  a  high  and 
heavily  breaking  sea  is  a  dangerous  one,  whenever 
and  wherever  it  is  encountered."  (p.  46). 

And  further: 

"Nautical  periodicals  contain  repeated  accounts 
of  the  damage  done  even  to  well-found  ships,  steam 
as  well  as  sail,  by  the  masses  of  water  that  may  fall 
on  board  when  such  seas  break;  of  decks  swept 
clean  of  boats  and  houses,  of  bulwarks  carried 
away,  and  of  hatches  stove  in  by  the  mere  weight 
of  water  Many  a  ship  has  been  lost  with  all  hands 
under  such  circumstances."  (p.  51). 
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The  ship  captains  in  this  case  are  of  the  same  opin- 
ion. 

Captain  Maeda's  log  of  the  KAMIKAWA  MARU, 
attached  to  his  deposition,  Ex.  47,  for  January  8th  shows 
that  in  this  very  storm,  while  recording  "sea  tremendous", 
the  wind  was  Force  9 — (the  same  as  the  PENNSYL- 
VANIA'S), and  on  the  9th,  while  still  recording  "sea  tre- 
mendous, ship  laboring  violently",  etc.,  the  Force  was 
only  9  and  10 — Conversely,  he  testified  "even  if  the  wind 
is  strong,  if  the  waves  are  small,  then  there  is  no  danger" 
(Tr.  544). 

Captain  Reid  said  that  in  a  typhoon  "the  winds 
were  higher",  but  "the  waves  were  not  as  high  nor  as 
consistent  as  we  had  in  this  particular  storm"  (Tr.  1829), 
and  that  "it  is  the  seas  that  the  wind  builds  up"  and  not 
the  wind  which  damage  the  ship  (Tr.  1839). 

Captain  McMunagle  testified  that  the  longer  a  ship 
has  to  labor  in  a  heavy  storm,  the  more  danger  to  the 
ship  (Tr.  2032). 

We  have  remarked  before  that  the  PENNSYL- 
VANIA was  closer  to  the  center  of  the  storm  than  any 
other  ship.  This  is  evident  from  a  reference  to  the  sy- 
noptic charts  of  the  storm  for  January  9,  1952. 

If  you  plot  the  positions  of  the  ships  on  any  of  the 
synoptic  charts  for  January  9th,  you  will  see  that  the 
PENNSYLVANIA  was  nearer  the  "eye"  of  the  storm 
than  any  of  them. 

Take,  for  example,  the  chart  for  1830  GMT  on  the 
9th   (identified  by  its  stamp  091830  in  the  corner,  in- 
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eluded  in  Exh.  95).  This  was  close  to  t±ie  time  of  the  first 
S.O.S. 

At  the  first  S.O.S. ,  these  were  the  ships'  positions: 

PENNSYLVANIA— Lat.  51.09  N,  Long.  141.13  W 
—Exh.  127. 

SHOOTING  STAR— 200  miles  WSW  from  PENN- 
SYLVANIA—(Tr.  1775). 

KAMIKAWA  MARU  —  100  miles  SW  of  the 
PENNSYLVANIA— (Tr.  527). 

STONETOWN— 205    miles    SWly   of   the   PENN- 
SYLVANIA—(Tr.  1966,  1968). 

CYGNET    III— Lat.   49.10   N,   Long.    142.35   W— 
(Position  given  in  radiogram  Exh.  127). 

KOTOH  MARU— 232  miles  S  by  E  of  PENNSYL- 
VANIA—(Tr.  1533, 1506). 

Plot  these  on  a  synoptic  chart  for  January  9th,  and 
it  is  apparent  that  the  PENNSYLVANIA  was  further 
North,  and  nearer  the  center  of  the  storm  than  any  of 
them,  and  therefore,  as  Captain  McMunagle  said,  in  a 
more  dangerous  position  (Tr.  2028-29). 

AUTHORITIES— ON  PERILS  OF  THE  SEA 

We  do  not  believe  that  this  Admiralty  Court,  with 
its  experience,  needs  many  authorities  on  perils  of  the 
sea,  or,  as  the  statute  has  it,  "Perils,  dangers  and  acci- 
dents of  the  sea"  (COGSA).  A  few  will  suffice: — 

"That  term  (perils  of  the  sea)  may  be  defined 
as  denoting  'all  marine  casualties  resulting  from  the 
violent  action  of  the  elements,  as  distinguished  from 
their  natural,  silent  influence  upon  the  fabric  of  the 
vessel;  casualties  which  may,  and  not  consequences 
which  must,  occur."  "  Judge  Wallace  in  The  Warren 
Adams,  74  Fed.  413  (2d  Cir.  1896),  at  p.  415. 
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"Perils  of  the  seas  are  understood  to  mean  those 
perils  which  are  peculiar  to  tlie  sea,  and  which  are 
of  an  extraordinary  nature  or  arise  from  irresistable 
force  overwhelming  power,  and  which  cannot  be 
guarded  against  by  tlie  ordinary  exertions  of  human 
skill  and  prudence."  Judge  Rogers  in  The  Giulia, 
218  Fed.  744  (2d  Cir.  1914),  at  p.  746. 

"But  it  is  to  be  remembered  that,  in  order  to  find 
peril  of  the  sea,  the  losses  sustained  need  not  be  ex- 
traordinary, in  the  sense  of  necessarily  arising  from 
uncommon  causes.  Rough  seas  are  common  incidents 
of  a  voyage,  yet  they  are  certainly  sea  perils.  .  .  ." 
Judge  Hough  in  the  "Newport  News",  199  F.  968, 
971. 

"...  The  peril  which  forms  a  good  exception  in 
a  bill  of  lading  means  something  so  catastrophic  as 
to  triumph  over  those  safeguards  by  which  skillful 
and  vigilant  seamen  usually  bring  ship  and  cargo  to 
port  in  safety."  Judge  Hough  in  The  Rosalia,  264 
Fed.  285  (2d  Cir.  1920),  at  p.  288. 

Judge  Learned  Hand  summarized  the  status  of  the 

law,  and  in  so  doing  explained  The  Rosalia,  as  follows: 

"The  phrase,  'perils  of  the  sea',  has  at  times  been 
treated  as  though  its  meaning  were  esoteric:  Judge 
Hough's  vivid  language  in  The  Rosalia,  2  Cir.  264 
F.  285,  288,  has  perhaps  given  currency  to  the  no- 
tion. That  meant  nothing  more,  however,  than  that 
the  weather  encountered  must  be  too  much  for  a 
well-found  vessel  to  withstand.  Duche  v.  Brockle- 
bank,  2  Cir.,  40  F.  2d  418.  The  standard  of  sea- 
worthiness, like  so  many  other  legal  standards, 
must  always  be  uncertain,  for  the  law  cannot  fix  in 
advance  those  precautions  in  hull  and  gear  which 
will  be  necessary  to  meet  the  manifold  dangers  of 
the  sea.  That  Judge  Hough  meant  no  more  than 
this  in  The  Rosalia,  supra,  is  shown  by  his  refer- 
ence to  the  definition  in  The  Warren  Adams,  2  Cir., 
74  F.  413,  415,  as  the  equivalent  of  what  he  said. 
That  definition  was  as  follows:  'That  term  may  be 


54 

defined  as  denoting  "all  marine  casualties  resulting 
from  the  violent  action  of  the  elements,  as  distin- 
guished from  their  natural,  silent  influence."  '  It 
would  be  too  much  to  hope  that  The  Rosalia,  supra, 
will  not  continue  to  be  cited  for  more  than  this,  but 
it  would  be  gratifying  if  it  were  not."  Philippine 
Sugar  C.  Agency  v.  Kokusai  Kisan  Kabushiki  Kai- 
sha,  106  F.  (2d)  32  (2d  Cir.  1939),  at  pp.  34-5. 

Judge  Chase,  of  the  Second  Circuit,  also  commented 

upon  "Judge  Hough's  vivid  language  in  The  Rosalia" 

as  follows: 

"With  this,  we  are  quite  in  accord.  This  state- 
ment, however,  did  not  add  to  nor  detract  from 
what  had  previously  been  a  peril  of  the  sea.  One's 
conception  of  what  is  catastrophic  may  differ  from 
that  of  another;  but  the  words  'so  catastrophic' 
could  of  course  be  replaced  by  colorless  words  like 
'of  such  a  character'  without  changing  the  legal  im- 
port at  all."  Duche  v.  T.  &  J.  Brocklebank,  40  F. 
(2d)  418  (2d  Cir.  1930),  at  p.  419. 

If  a  storm  is  unusually  severe,  it  is  peril  of  the  sea 

even  ii  reasonably  to  be  expected  in  those  waters  at  that 

season  of  the  year. 

"We  need  not  resort  to  the  somewhat  rhetorical 
description  of  this  storm  by  the  officers  to  believe 
that  it  was  one  of  unusual  severity.  True,  it  was  no 
more  than  was  to  be  expected  in  those  waters  at 
that  time;  but  in  some  waters  at  some  seasons,  even 
hurricanes  are  not  infrequent.  Although  this  was 
not  a  hurricane,  it  was  bad  enough  to  damage  the 
gear  and  superstructure  of  a  seaworthy  ship."  Judge 
Learned  Hand  in  Philippine  Sugar  C.  Agency  v. 
Kokusai  Kisan  Kabushiki  Kaisha,  supra,  at  p.  34. 
(Emphasis  supplied) 

"We  may  concede  arguendo  that  they  (perils  of 
the  sea)  cover  only  'extraordinary  occurrences' 
(Hazard  v.  Insurance  Company,  8  Pet.  557)  but  if 
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so,  while  they  do  not  include  those  injuries  which 
are  the  run  of  all  voyages,  they  certainly  do  include 
occasional  visitations  of  the  violence  of  nature,  like 
great  storms,  even  though  these  are  no  more  than 
should  be  expected.  In  England  the  phrase  is  cer- 
tainly no  less  comprehensive."  Hecht,  Levis  86 
Kahn  v.  New  Zealand  Insurance  Co.,  121  F.  (2d) 
442  (2d  Cir.  1941).  (Emphasis  supplied). 

"Libelant  has  laid  much  stress  upon  the  state- 
ment in  the  opinion  of  the  District  Judge  to  the 
effect  that  the  storm,  however  violent,  was  not  so 
great  as  not  to  be  anticipated  at  that  season  of  the 
year.  The  learned  judge  followed  this  statement, 
however,  with  the  statement  that  there  was  much 
testimony  to  indicate  that  quite  unusual  and  unex- 
pected damages  were  received  by  the  vessel.  And  he 
concluded  his  opinion  with  the  statement:  'The  gale 
was  doubtless  no  greater  in  intensity  than  other 
storms  which  have  occurred  upon  the  Chesapeake 
Bay,  and  yet  as  a  result  of  the  combined  fury  of 
wind  and  wave,  injuries  occurred  that  could  not 
have  been  foreseen.  I  am  satisfied  that  the  element 
of  catastrophe  was  present  in  the  situation,  against 
which  ordinary  care  was  of  no  avail.' 

"It  is  clear  from  this  that  the  District  Judge 
found  present  the  elements  necessary  to  constitute 
a  peril  of  the  sea.  And  his  finding  is  not  negatived 
by  the  statement  that  the  storm  although  violent, 
was  no  more  violent  than  was  to  be  anticipated  at 
that  season  of  the  year.  Storm.s  of  the  greatest  in- 
tensity are  to  be  anticipated  in  certain  waters  at 
certain  seasons;  and,  if  that  fact  removed  them  from 
the  classification  of  perils  of  the  sea,  that  term 
might  as  well  be  stricken  from  bills  of  lading.  The 
theory  that  to  constitute  a  peril  of  the  sea  a  storm 
must  be  of  such  intensity  as  not  to  be  anticipated 
is  one  which  finds  no  support  in  the  law."  Judge 
Parker  in  Davison  Chemical  Co.  v.  Eastern  Transp. 
Co.,  30  F.  (2d)  862,  864  (4  Circuit,  1929).  (Empha- 
sis supplied). 
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The  Canadian  cases  are  in  accord  and  are  even  more 

categorical  : 

"...  it  is  clear  that  to  constitute  a  peril  of  the 
sea  the  accident  need  not  be  of  an  extraordinary 
nature  or  arise  from  an  irresistable  force.  It  is  suf- 
ficient that  it  be  the  cause  of  damage  to  goods  at 
sea  by  the  violent  action  of  the  wind  and  waves 
when  such  damage  cannot  be  attributed  to  some- 
one's negligence."  Keystone  Transports,  Ltd.  v. 
Dominion  Steel  Se  Coal  Corp.,  Ltd.,  (1942)  4  D.L.R. 
513  (Supreme  Court  of  Canada). 

Finally,  this  Court,  by  Judge  Denman,  has  declared 

itself  in  accord  with  the  foregoing  principles: 

"The  carrier  proved  a  storm  of  several  days, 
with  very  heavy  weather,  in  which  the  seas  crossed 
the  decks  and  damaged  the  No.  1  hold  hatch  cover- 
ings so  that  it  was  possible  for  the  salt  water  to 
enter.  There  was  other  damage  to  the  vessel,  the 
heavy  seas  aboard  smashing  the  door  to  the  saloon 
alley  and  breaking  off  the  guard  plates  for  the 
steam  pipes  on  the  side  of  the  No.  3  hatches. 


"We  find  that  the  sea  water  damage  to  the  cargo 
was  due  to  the  heavy  storm,  a  peril  of  the  sea, 
which  caused  an  opening  in  the  hatches  through 
which  the  water  entered."  The  Wildwood,  133  F. 
(2d)  765,  771-772  (9th  Cir.). 

THE  TRIAL  COURT'S  FINDINGS 

The  Trial  Court's  Memorandum  Opinion  states: 

"First  to  be  determined  is  whether  the  PENN- 
SYLVANIA storm  was  of  such  magnitude  as  to 
constitute  a  peril  of  the  sea.  I  do  not  think  it  could 
be  so  considered.  It  is  apparent  from  the  evidence 
that  the  weather  encountered,  if  not  actually  an- 
ticipated, certainly  was  of  a  kind  reasonably  to 
have   been    expected   in    January   on    trans-Pacific 
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voyages  over  the  Great  Circle  route.  There  appeared 
to  be  nothing  catastrophic  about  the  storm.  Other 
vessels  withstood  the  wind  and  the  sea,  which  leads 
to  the  inescapable  conclusion  that  the  PENNSYL- 
VANIA was  not  seaworthy,  or  it  too  would  have 
survived." 

The  Trial   Court's   Finding   III   follows  this   almost 

verbatim  as  follows: 

"The  storm,  which  has  been  designated  as  the 
Pennsylvania  storm,  in  which  the  vessel  sank  was 
not  of  such  magnitude  as  to  constitute  a  peril  of  the 
sea,  the  weather  encountered,  if  not  actually  an- 
ticipated, certainly  was  of  a  kind  reasonably  to  have 
been  expected  in  January  on  trans-Pacific  voyages 
over  the  Great  Circle  route,  and  there  was  nothing 
catastrophic  about  the  storm  as  all  other  vessels  in 
the  area  withstood  the  wind  and  the  seas,  the  sole 
and  proximate  cause  of  the  sinking  of  the  PENN- 
SYLVANIA being  her  own  unseaworthiness." 

The  Court  nowhere  reviews  the  evidence,  and  his 
Finding  is  apparently  based  on  his  premise  that  "all 
other  vessels  in  the  area  withstood  the  wind  and  the 
seas". 

That  is  not  a  valid  reason  for  overriding  the  undis- 
puted evidence  of  the  official  records,  and  the  testimony 
of  the  Captains  who  were  in  the  storm  that  it  was  the 
worst  they  had  ever  experienced  (Captains  Reid  and 
Brown),  only  2  or  3  like  it  in  35  years  at  sea  (Captain 
Maeda),  and  "as  bad  as  you  can  get"  (Captain  Mc- 
Munagle)  (Tr.  2004). 

Furthermore,  this  basis  for  the  Trial  Court's  Finding 
is  untenable  for  several  other  reasons: 

First,  The  strains  and  stresses  and  buffets  that  one 
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ship  may  get  in  a  storm  are  very  different  from  those 
of  other  ships  in  the  same  storm.  It  all  depends  on  how 
she  is  loaded,  in  ballast  or  not,  "stiff"  or  "tender",  the 
direction  she  is  headed,  how  the  waves,  or  a  quick  suc- 
cession of  overpowering  ones,  may  pour  their  tons  of 
water  on  her,  so  that  she  has  no  time  to  rise  from  one 
before  another  hits  her,  or  how  some  freak  "mountain- 
ous" wave,  like  Captain  Brown's,  may  come  on  her 
when  she  is  not  poised  to  receive  it.  As  Mr.  Nordstrom 
testified : — 

A  ship  .  .  .  "is  in  constant  motion  subject  to 
varying  loads  and  never  in  the  same  position,  pitch- 
ing, in  which  the  bow  rises  up  and  alternately  drops, 
and  the  stern  rises  and  drops  meeting  heavy  waves, 
rolling  and  twisting  around  from  all  points.  The 
ship's  hull  is  subject  to  constant  reversed  stress, 
changing  stress  magnitudes  and  the  impacts  of  all 
types  so  that  it  is  what — stresses  in  a  ship  are  what 
are  called  statically  indeterminate  .  .  ."  (Tr.  2867). 
And  as  he  said  again,  in  speaking  of  the  stresses  on 
a  ship, — "The  combinations  of  seas  and  weather 
are  infinite."  (Tr.  2925). 

It  does  not  need  this  testimony — it  is  self-evident — 

that  no  two  ships  can  be  storm -tossed  in  an  identical 

manner.  The  PENNSYLVANIA  was  as  stout  a  ship  as 

any.  But  we  are  reminded  of  the  Court's  remark  in  The 

Sandfield : 

"If  a  vessel  is  reasonably  sufficient  for  the  voy- 
age, and  is  lost  by  a  peril  of  the  sea,  her  owner  is 
not  responsible,  as  a  carrier,  for  the  cargo  lost,  upon 
proof  that  a  stouter   vessel   would  have  out-lived 
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the  storm."  The  Sandfield,  92  F.  663,  666  (Second 
Circuit). 

And  as  that  great  admiralty  judge,  Addison  Brown, 
said  many  years  ago:  "It  was  long  ago  held  (Amies  v. 
Stevens,  1  Strange,  128)  and  is  laid  down  in  Abb.  Ship. 
t  389,  as  elementary  law,  that  'if  a  vessel  reasonably  fit 
for  the  voyage  be  lost  by  a  peril  of  the  sea,  the  merchant 
cannot  charge  the  owners  by  showing  that  a  stouter  ship 
would  have  outlived  the  peril.'  "  The  Titania,  19  F.  101, 
107. 

A  second  reason  why  the  Judge's  basis  for  his  Find- 
ing is  erroneous  is  that  it  is  not  true  that  "all  other  ves- 
sels in  the  area  withstood  the  wind  and  the  seas".  True, 
none  of  them  sank.  The  more  distant  ones  700  or  800 
miles  away  and  out  of  the  storm's  violence  escaped.  But 
the  closer  ones  like  the  SHOOTING  STAR,  the  CYG- 
NET III  and  the  STONETOWN  all  received  serious 
damage,  their  Captains  were  worried  for  their  safety, 
and  any  one  of  them,  if  she  had  been  the  victim  of  some 
fortuitous  combination  of  the  seas,  might  have  sunk. 

A  third  reason  is  that  it  ignores  the  fact  that  appar- 
ently none  of  these  other  vessels  was  as  near  the  center 
of  the  storm  as  was  the  PENNSYLVANIA,  and  there- 
fore, according  to  Captain  McMunagle,  not  in  as  dan- 
gerous an  area  of  the  storm. 

Conclusion,  Regarding  the  Stonn 

When  the  official  records  show  that  this  was  the 
worst  storm  in  the  North  Pacific  since  1922;  when  the 
official  records  of  Ocean  Station  Peter  show  that  in  the 
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period  covered  there  were  only  9  readings  recording  waves 
of  45  feet  or  higher,  and  that  of  those  9,  7  recorded  at  3- 
hour  intervals,  occurred  on  the  day  the  PENNSYL- 
VANIA was  lost;  when  the  Captains  who  were  in  the 
storm  say  it  was  the  worst,  or  as  bad  as  any  they  had 
ever  seen;  when  it  overcame  and  sank  the  PENNSYL- 
VANIA,— a  stout,  seaworthy  ship,  as  every  man  who 
ever  examined  her  testified;  when  no  life-boat  escaped; 
when  there  is  no  contradiction  of  any  of  this  evidence, — 
there  can  be  only  one  conclusion.  And  that  is  that  the 
Trial  Judge's  Finding  that  this  storm  was  not  a  peril  of 
the  sea  is  clearly  erroneous.  Indeed,  the  testimony  being 
onesided,  and  uncontradicted  as  it  is,  his  "Finding"  takes 
on  the  aspect  of  an  erroneous  conclusion  rather  than  a 
finding  of  fact.  But  even  if  it  be  regarded  as  a  finding  of 
fact,  with  some  evidence  to  support  it  (which  we  deny), 
it  is  "clearly  erroneous"  under  the  definition  in  the  Mc- 
Allister case  that  a  finding  is  clearly  erroneous  when  "al- 
though there  is  evidence  to  support  it,  the  reviewing  court 
on  the  entire  evidence  is  left  with  the  definite  and  firm 
conviction  that  a  mistake  has  been  committed."  Mc- 
Allister V.  U.  S.,  348  U.S.  19,  20,  99  L.  Ed.  20,  24,  1945 
A.M.C.  1999,  2001,  Permanente  Silverbow  -  Colorado, 
1956  A.M.C.  695. 
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The  PENNSYLVANIA  Was  Seaworthy— The  Court 

Erred  in  Finding  That  She  Was  Not.  Specifications 

of  Error  I.  II  and  V. 

SUMMARY 

The  Court  erred  in  finding  that  the  PENNSYL- 
VANIA was  unseaworthy.  The  basis  for  his  conclusion, 
viz.,  that  other  ships  survived  the  storm  but  she  did  not, 
was  particularly  erroneous;  as  was  also  his  finding  that 
the  vessel  had  a  "crack  sensitiveness"  "by  reason  of",  i.e., 
caused  by,  the  former  crack  in  her  deck,  or  at  all.  There 
was  no  testimony  at  all  that  this  crack  would  cause  "crack 
sensitivity". 

Since  the  Court  does  not  say  in  what  respect  the  ship 
was  unseaworthy  at  the  inception  of  the  voyage,  it  is 
difficult  to  know  what  he  meant,  but  if  he  intended  to 
find  that  the  steering  gear,  or  taking  water  in  No.  1 
hold,  or  the  deck  cargo  coming  adrift  and  taking  the 
tarpaulins  off  the  forward  hatches,  and  No.  2  hatch  be- 
ing open  and  full  of  water,  constituted  unseaworthiness, 
— especially  at  the  beginning  of  the  voyage — he  was 
clearly  in  error  there  too.  There  was  no  proof  of  it. 

Although,  since  petitioner  had  proven  a  peril  of  the 
sea,  the  burden  of  proving  unseaworthiness  was  on  the 
cargo,  the  petitioner,  though  not  called  on  to  do  so, 
affirmatively  proved  that  the  ship  was  seaworthy.  That 
proof  as  we  shall  shortly  show  consisted  in  the  testimony 
of  experts  who  knew  the  ship;  her  successful  use  for 
eight  years,  five  of  them  trans-Pacific;  the  fact  that  the 
officers  and  crew  remained  with  the  ship  voyage  after 
voyage,  thus  expressing  confidence  in  her;  and  finally 
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that  she  passed  through  PENNSYLVANIA  Storm  No. 
1  successfully,  and  fought  PENNSYLVANIA  Storm 
No.  2,  the  worst  in  thirty  years,  for  many  hours  before 
she  went  down. 

Seaworthiness  is  reasonable  fitness  for  the  voyage. 
We  shall  show  that  the  ship  met  that  requirement  and 
that  the  Court  erred  in  finding  that  she  did  not. 

Argument 

The  findings  of  the  Court  on  this  subject  are  IV  and 
V,  and  are  as  follows: — 

"IV. 

"That  contributory  factors  responsible  for  the 
sinking  of  the  SS  PENNSYLVANIA  are  found  in 
the  radiograms  sent  from  the  vessel  immediately 
prior  to  her  sinking,  stating  that  the  vessel  sus- 
tained a  crack  down  the  port  side  between  frames 
93  and  94;  that  the  crack  started  in  the  sheer  strake 
and  ran  down  about  14  feet;  that  sea  water  entered 
the  engine  room  of  the  vessel  through  this  crack; 
that  the  vessel  sustained  a  failure  or  breakdown  of 
its  steering  systems  and  for  a  time  the  vessel  was 
completely  vmable  to  steer  by  any  method  in  heavy 
seas  then  existing  and  that  if  they  could  not  fix  the 
steering  gear  that  they  would  need  immediate  as- 
sistance; that  the  vessel  was  taking  water  in  the 
No.  1  hold;  that  the  deck  cargo  on  the  forward 
deck  came  adrift  and  was  taking  off  the  tarpaulins 
on  the  forward  hatches,  and  that  No.  2  hatch  was 
open  and  full  of  water. 

"V. 

"That  the  foregoing  faults,  failures,  breakdowns 
and  defects  set  forth  in  the  preceding  finding  IV, 
together  with  the  crack  sensitiveness  of  the  vessel 
to  extreme  cold  weather  by  reason  of  a  former  22- 
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foot  crack  in  her  deck  occurring  on  her  previous 
Voyage  V,  which  crack  was  fully  repaired,  were 
factors  of  unseaworthiness  culminating  from  the 
unseaworthy  condition  of  tlie  vessel  at  the  inception 
of  her  voyage  which  prevented  her  from  meeting 
the  expected  and  to  be  anticipated  weather  condi- 
tions and  proximately  caused  her  sinking,  with  the 
total  loss  of  the  vessel,  with  all  her  crew  and  per- 
sonnel aboard  and  all  of  her  cargo." 

The  underlined  words  above  were  inserted  by  the 
Court  at  the  instance  of  the  petitioner.  The  remainder 
of  the  findings  are  exactly  as  presented  by  the  Govern- 
ment. 

It  is  difficult  to  know  just  what  the  findings  mean 
because  the  Court  does  not  say  what  was  "the  unsea- 
worthy condition  of  the  vessel  at  the  inception  of  her 
voyage".  All  he  says  is  that  the  foregoing  "faults,  fail- 
ures, breakdowns"  etc.  were  "factors  of  unseaworthi- 
ness" "culminating  from  the  unseaworthy  condition  of 
the  vessel  at  the  inception  of  her  voyage".  That  they 
were  "contributory  factors  responsible  for  the  sinking 
of  the  SS  PENNSYLVANIA" ;  as  stated  in  Finding  IV, 
can  hardly  be  denied.  That  they  were  "factors  of  un- 
seaworthiness" at  the  time  oi  her  sinking  is,  in  a  sense, 
true  too.  For  certainly  if  a  vessel  were  to  put  out  from 
her  original  port  in  that  condition,  with  a  crack  in  her 
side,  taking  water  in  No.  1  hold,  steering  gear  failing, 
deck  cargo  adrift,  etc.,  no  one  could  argue  that  she  was 
seaworthy.  But  the  question  is  not  whether  they  were 
factors  of  unseaworthiness  at  the  time  oi  her  sinking. 
The  question  is:  What  was  her  condition  when  she  left 
the  dock  in  Seattle?  On  that  the  Court's  finding  is  si- 
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lent,  except  to  say  that  at  that  time  she  was  "unsea- 
worthy".  It  may  be  inferred  that,  by  his  reference  to  the 
"crack  sensitiveness"  of  the  vessel  in  extreme  cold 
weather  by  reason  of  the  2  2 -foot  crack  in  her  deck,  he 
possibly  meant  that  she  was  crack-sensitive  at  the  incep- 
tion of  her  voyage,  and  it  was  in  that  respect  that  she  was 
unseaworthy.  But  as  to  the  other  "faults,  failures,  break- 
downs and  defects",  he  does  not  make  it  clear  how  they 
"culminated"  from  any  unseaworthiness  at  the  incep- 
tion of  the  voyage, — or  what  that  unseaworthiness  was. 

The  upshot  of  it  is  that  he  held  the  vessel  to  be  un- 
seaworthy without  being  particular  to  say  in  what  re- 
spect, except  in  the  matter  of  the  crack  sensitiveness  "by 
reason  of"  the  former  crack. 

This  finding  is  against  the  evidence  of  all  the  com- 
petent and  qualified  men  who  testified,  and  we  shall 
show  that  it  was  clearly  erroneous. 

But  before  approaching  that,  we  should  inquire  what 
was  the  basis  or  underlying  reason  for  the  Court's  find- 
ing, against  all  the  responsible  evidence.  The  answer  is 
found  in  his  own  Memorandum  Opinion,  already  re- 
ferred to,  where  he  says, 

"Other  vessels  withstood  the  wind  and  the  sea, 
which  leads  to  the  inescapeable  conclusion  that  the 
PENNSYLVANIA  was  not  seaworthy,  or  it  too 
would  have  survived."  (Emphasis  supplied). 

He  refers  to  this  again  obliquely  in  his  Finding  III, 
where  he  said  that  the  storm  was  not  a  peril  of  the  sea 
because  "all  other  vessels  of  the  area  withstood  the  wind 
and  the  sea  the  sole  and  proximate  cause  of  the  PENN- 
SYLVANIA'S sinking  being  her  own  unseaworthiness". 
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Now  this,  as  a  reason  for  holding  a  ship  unseaworthy, 

has  no  support  whatever  in  the  authorities.  They  are, 

in  fact,  directly  to  the  contrary,  as  in  logic  they  should 

be. 

"If  a  vessel  is  reasonably  sufficient  for  the  voy- 
age, and  is  lost  by  a  peril  of  the  sea,  her  owner  is 
not  responsible,  as  a  carrier,  for  the  cargo  lost,  upon 
proof  that  a  stouter  vessel  would  have  outlived  the 
storm.  Ang.  Carr.  173."  The  Sandfield,  92  F.  663, 
666. 

"The  evidence  discloses  that  the  storm  was  a 
severe  one,  and  the  mere  fact  that  none  of  the  other 
ships  in  the  vicinity  suffered  in  the  same  way  as 
did  the  'Arlington'  does  not  detract  from  this  evi- 
dence." The  Arlington,  1943  A.M.C.  388,  392  (Su- 
preme Court  of  Canada). 

"Suffice  it  to  say  that  the  fact  of  one  vessel's 
ability  to  remain  afloat  under  given  conditions  is 
not  sufficient  to  raise  a  presumption  of  another 
vessel's  unseaworthiness,  if  she  sinks  under  the  same 
conditions  of  wind  and  sea.  Seaworthiness  must  be 
tested  by  a  more  precise  rule  and  the  condition  of 
each  vessel  determined  by  known  factors,  not  by 
mere  prima  facie  parallel  situations  which,  at  most, 
are  slightly  persuasive  but  not  at  all  conclusive,  of 
the  condition  sought  to  be  proved."  The  Carroll,  60 
F.  (2d)  985,  993  (D.C.D.  Md.  1932). 

Also,  The  Titania,  19  F.  101,  107,  already  cited. 

We  know  of  no  cases  that  go  contrary  to  these  au- 
thorities. The  reasons  for  refusing  to  base  any  finding  of 
unseaworthiness  on  the  fact  that  other  vessels  survived 
are  obvious.  They  have  already  been  referred  to  in  this 
brief  in  discussing  perils  of  the  sea.  The  combinations  of 
sea  and  weather  are  so  infinite  that  no  inference  from 
the  behavior  of  one  vessel  in  a  storm  is  appropriate  re- 
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garding  another  vessel  in  the  same  storm.  It  would  be 
impossible  to  prove  the  condition,  design,  loading  and 
navigation  of  every  other  vessel  that  was  in  the  storm. 
If  an  unfavorable  inference  were  to  be  drawn,  petitioner 
should  have  the  right  to  offer  detailed  evidence  regard- 
ing each  vessel.  Also,  as  has  already  been  pointed  out 
in  this  brief,  while  other  vessels  in  the  "area"  were  as 
much  as  700  or  800  miles  away,  and  out  of  the  storm's 
violence,  those  close  to  the  PENNSYLVANIA  suffered 
severe  damage, — damage  that  might  have  been  fatal  had 
it  hit  the  ship  in  more  vulnerable  spots. 

If  the  fact  that  only  a  few  vessels,  out  of  all  the 
merchant  fleets  in  the  world,  sink  with  all  hands,  raises 
a  presumption  of  unseaworthiness,  then  every  carrier  in 
the  world  is  an  absolute  insurer  against  total  loss,  since 
by  hypothesis  the  only  witnesses  who  could  with  cer- 
tainty state  the  cause  of  the  loss  are  dead.  That  would 
indeed  be  a  strange  way  to  carry  out  our  declared  Na- 
tional Policy  of  encouraging  the  American  Merchant 
Marine. 

The  error  of  the  trial  judge  seems  to  us  the  more  re- 
markable because  the  cargo  claimants  had  the  burden  of 
proving  unseaworthiness.  The  petitioner  having  proved 
peril  of  the  sea,  the  burden  then  passed  to  the  cargo  claim- 
ants to  prove  unseaworthiness.  The  Trial  Court,  on  the 
flimsy  basis  that  "other  vessels  withstood  the  wind  and 
the  sea,  which  leads  to  the  inescapeable  conclusion  that 
the  PENNSYLVANIA  was  not  seaworthy,  or  it  too 
would  have  survived"  must  have  held  that  they  sustained 
that  burden.  He  calls  it  a  "conclusion".  As  such  it  was 
clearly  erroneous,  not  only  because  based  on  an  entirely 
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false  reason  which  all  the  courts,  as  shown  above,  have 
repudiated,  but  also  because  it  was  against  the  over- 
whelming weight  of  the  evidence  which  proved  the  ship 
seaworthy.  That  evidence  we  shall  now  discuss. 

EVIDENCE  OF  THE  PENNSYLVANIA'S  SEAWORTHINESS 

The  PENNSYLVANIA  (ex  'Luxembourg  Victory') 
was  built  at  Oregon  Shipyard  by  the  United  States 
Maritime  Commission  according  to  plans  and  under  the 
supervision  of  the  American  Bureau  of  Shipping  in  1944. 
Her  steel  met  all  the  requirements  of  the  Bureau.  She 
was  a  Victory  ship  and  as  such  was  especially  designed 
for  welding,  and,  by  reason  of  the  experience  in  building 
the  Liberty  ships,  embodied  in  her  original  construction 
all  the  corrective  and  preventive  measures  against  crack- 
ing which  had  been  omitted  in  the  Liberty  ships  (Tr. 
2737-39:383;  1877-1878). 

She  was  operated  for  a  time  for  the  Maritime  Ad- 
ministration by  Lykes  Bros.  Her  then  master  testified 
she  was  a  "very  good"  ship  (Tr.  2227). 

For  four  years  prior  to  her  purchase  by  petitioner 
she  was  operated  trans-Pacific  by  Pacific  Far  East  Line, 
as  agent  for,  or  under  bareboat  charter  from  the  Maritime 
Administration.  During  this  period  her  principal  base 
p>ort  was  Seattle,  where  Mr.  Knowles  was  her  husbanding 
agent  and  took  care  of  her  maintenance  and  repair  (Tr. 
450-452).  He  testified  that  through  all  this  service  she  was 
a  "very  good  ship  and  was  one  of  the  best  that  we  oper- 
ated" (Tr.  452).  Her  constant  use,  trans-Pacific,  should 
be  the  best  test  of  her  fitness  for  the  voyage  on  which  she 
was  lost  on  the  same  trade  route. 
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She  was  purchased  by  petitioner  from  the  Maritime 
Commission  in  February,  1951  (Ex.  3).  Mr.  Tucker, 
representative  of  the  Maritime  Administration,  at  the 
sale,  testified  she  was  "in  good  seaworthy  condition"  at 
that  time  (Tr.  748).  The  price  was  a  Httle  over  one  milHon 
dollars, — the  "floor  price"  fixed  by  the  Merchant  Ship 
Sales  Act  of  1946  (50  App.  USCA  §§  1735-1746)  under 
which  at  least  25%  of  the  purchase  price  must  be  paid 
in  cash  at  time  of  purchase.  Prior  to  and  in  anticipation 
of  her  acquisition,  petitioner  spent  $79,965.00  (Tr.  157- 
58)  in  betterments. 

She  was  renamed  the  PENNSYLVANIA.  Her  di- 
mensions are  admitted  as  follows:  Overall  length  455  ft. 
3-11/32  inches;  breadth  62  ft.;  depth  38  ft.;  gross  tonnage 
(without  deduction  for  engineroom  space)  7,608  tons; 
net  tonnage  4,551  tons.  She  was  a  single  screw  steel 
vessel. 

Her  Certificate  of  Registry  (Exh.  5)  shows  that  her 
registered  length  between  perpendiculars  was  439.1  ft. 
and  her  horsepower  8,500. 

Immediately  prior  to  her  purchase  by  petitioner  a 
"condition  survey"  of  the  ship  was  made  (Exh.  2).  The 
report  of  it  shows  that  Mr.  Tucker  and  Mr.  Hare  signed 
it  for  the  seller,  the  Government,  which  is  the  largest 
claimant  in  this  proceeding,  Mr.  Knowles  for  Pacific 
Far  East  Line  and  Mr.  Brenecke  for  the  to-be  new 
owner, — this  petitioner.  All  these  men  agreed  that  the 
ship  at  this  time  was  in  first  class  seaworthy  condition 
(Tr.  748,  456,  328;  Exh.  2). 

So  also  did  Mr.   F.  P.   Miller,  the  surveyor  of  the 
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American  Bureau  of  Shipping,  who  passed  upon  the 
reconditioning  (Exhs.  30,  31;  Tr.  399),  and  Commander 
J.  E.  Rivard.  of  the  U.  S.  Coast  Guard,  who  likewise 
passed  on  the  reconditioning  and  whose  entry  in  his  dry- 
dock  examination  report,  page  18,  contains  this  entry: 

"30  January  1951 — alone  at  Todd's,  vessel  floated 
off  dock  this  date.  Vessel  seaworthy."  (Exh.  50;  Tr. 
588). 

So  also  did  John  D.  Gilmour,  the  hull  surveyor  rep- 
resenting Lloyds  Underwriters  at  the  time  of  the  recon- 
ditioning (Tr.  2383). 

Subsequent  to  her  purchase  by  petitioner  she  made 
five  trans-Pacific  voyages.  Her  log  books,  Exhs.  40  to  44, 
show  that  upon  these  voyages  she  encountered  many  in- 
stances of  storm  and  heavy  weather,  all  of  which  she  sur- 
vived,— the  best  proof  of  her  general  seaworthiness.  On 
Voyage  5  she  suffered  the  crack  in  her  deck  mentioned  in 
the  trial  judge's  Findings.  It  was  caused  by  a  combination 
of  three  unusual  factors, — (1)  heavy  weather,  (2)  a  tiny 
incipient  crack  in  a  pad-eye  on  the  deck,  creating  a 
"notch",  and  (3)  a  heavy  deckload  of  Jap  squares 
(large  squared  timbers)  concentrating  stress  on  the  deck 
at  that  particular  place  (Tr.  211-215,  309,  1859). 

The  vessel  turned  back  and  came  to  Portland,  a 
distance  of  1500  miles,  in  bad  weather,  where  the  crack 
was  fully  repaired.  So  far  from  this  crack  being  an  evi- 
dence of  "notch  sensitivity"  of  the  steel,  or,  as  the 
Court  puts  it,  "crack  sensitiveness",  the  fact  that  it  did 
not  extend  farther  across  the  deck,  is  evidence  of  the  gen- 
eral toughness  of  the  steel.  In  fact,  Mr.  Williams,  the 
cargo  claimants'  own  witness  whom  they  brought  out  from 
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Washington  for  their  own  special  purpose,  said  that  he 
made  laboratory  tests  of  a  specimen  of  this  steel  taken 
from  this  very  crack  and  found  that  it  met  all  the  require- 
ments of  the  American  Bureau  of  Shipping,  which,  be  it 
remembered,  was  the  designated  agency  selected  by  the 
Government  itself  to  supervise  the  building  of  these  ships 
(Tr.  1877-78).  More  on  this  crack  later. 

In  August,  1951  (which  was  before  this  crack),  the 
PENNSYLVANIA  underwent  her  annual  survey  by  the 
American  Bureau  of  Shipping  and  the  U.  S.  Coast 
Guard,  the  ship's  officers  also  participating,  at  Tacoma 
and  Seattle.  Her  hull,  machinery,  steering  gear,  hatches 
and  all  equipment  were  all  carefully  examined  and 
proved  satisfactory.  Commander  Hamilton  and  Inspec- 
tor Rojeski,  both  of  the  Coast  Guard,  and  Mr.  Miller, 
surveyor  of  the  American  Bureau  of  Shipping,  made 
these  examinations  and  testified  in  court  in  person  and 
declared  the  ship  to  be  completely  seaworthy  (Tr.  670, 
721,  411-414;  Exhs.  13,  33,  53,  55).  Petitioner's  personnel 
who  participated  in  the  survey  testified  to  the  same  effect 
(Tr.  170-172,  494). 

The  vessel  having  now  completed  five  trans-Pacific 
voyages  successfully,  was  drydocked  at  Todd's  Drydock 
in  Seattle  in  December,  1951,  for  her  annual  drydock 
inspection.  She  was  there  examined  by  Commanders 
Hamilton  and  Brown  of  the  Coast  Guard;  Mr.  Wilson 
of  the  American  Bureau  at  Seattle,  Mr.  Brenecke,  peti- 
tioner's assistant  port  engineer,  by  Mr.  Matthews,  the 
ship's  chief  engineer  for  the  five  voyages,  by  Mr.  Reid, 
the  ship's  chief  engineer  for  Voyage  6  (Mr.  Matthews 
having  laid  off  for  private  reasons)  and  by  Mr.  Good- 
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rich,  superintendent  at  Tcndds.  All  these  men  found  her 
in  good  condition;  and  so  testified  in  court,  except,  of 
course,  Mr.  Reid,  who  was  lost  with  the  ship  (Tr.  670-76, 
724-735,  750-763,  331-33,  1717-1721,  347-49,  2817-2820; 
Exhs.  54,  57).  This  was  only  fifteen  days  before  the  ship's 
departure  from  Seattle  on  the  fatal  Voyage  6. 

After  this  she  proceeded  to  Vancouver,  B.  C,  where 
she  loaded  a  cargo  of  barley  in  all  of  her  holds  under 
the  strict  supervision  of  the  Port  Warden  and  in  accord- 
ance with  the  Canadian  Grain  Regulations,  which  are 
notoriously  exacting.  There  is  no  criticism  of  this  load- 
ing. 

She  then  returned  to  Seattle  and  there  completed 
her  loading.  All  of  this  Seattle  cargo  was  Army  cargo, 
•carried  under  an  amended  shipping  contract  known  as 
MST-60  (Exh.  132B).  The  vessel  carried  a  very  small 
deckload,  only  some  acid  in  carboys  and  some  acety- 
lene tanks  stowed  forward,  and  18  small  2-wheel  trail- 
ers stowed  on  the  starboard  deck  by  No.  2  and  No.  3 
hatches,  and  2,  7-ton,  trucks,  one  on  the  square  of  No.  4 
hatch,  and  the  other  on  the  starboard  side  of  the  hatch. 
The  whole  deck  cargo  weighed  only  67  long  tons  (Exhs. 
81,  81  A,  83,  187).  Pursuant  to  the  shipping  contract,  all  of 
this  cargo,  both  under  and  on  deck,  was  loaded  by  the 
Army's  own  contracting  stevedore  and  the  loading  and 
stowage  were  approved  by  the  ship's  master  and  mate,  by 
the  super- cargos  both  for  the  Army  and  the  petitioner 
and  by  two  surveyors  for  the  San  Francisco  Board  of 
Marine  Underwriters  (Exh.  132B;  Tr.  1065-1094,  1132- 
1141,  1173-1200,  1728-1734,  2679-2692,  973-1017,  2133). 
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The  vessel  left  Seattle  shortly  after  8  A.M.  January 
5th  in  good  trim  and  not  loaded  to  her  winter  marks  (Exh. 
27;  Tr.  1092).  She  was  piloted  from  Seattle  to  the  pilot 
station  by  Captain  Lovejoy,  a  regular  licensed  Puget 
Sound  Pilot.  The  distance  was  some  sixty  odd  miles  and 
Captain  Lovejoy  testified  the  ship  behaved  perfectly  dur- 
ing this  run  (Tr.  740).  Captain  Lovejoy  was  the  last  man 
alive  to  see  her.  She  was  bound  for  Yokohama  via  the 
customary  Composite  Great  Circle  Route. 

She  passed  through  Storm  No.  1  and  withstood 
Storm  No.  2,  the  worst  in  30  years,  for  21  hours  before 
she  went  down,  during  which  she  executed  the  most 
dangerous  maneuver  a  ship  can  make  in  such  a  storm — 
turning  around. 


What  does  this  record  indicate  as  to  the  vessel's  sea- 
worthiness? 

First:  We  have  the  testimony  of  the  many  expert 
men  who  examined  her  and  whose  responsibility 
it  was. 

Second:  We  have  her  successful  use, — her  navigation 
of  the  seas  for  eight  years,  the  last  5  years  on 
this  very  trans-Pacific  route  where  she  was 
wrecked.  We  know  that  on  her  five  trans-Pacific 
voyages  under  ownership  of  the  petitioner  she 
encountered  many  storms  and  survived  them  all. 

Third:  We  add  the  fact  that  as  shown  by  the  crew 
lists,  on  the  first  page  of  each  log  book  in  evi- 
dence, many  of  the  officers  and  some  the  crew 
remained  with  the  ship  through  all  five  voyages, 
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evidencing  their  faith  as  seamen  in  her  seaworthi- 
ness. 

Fourth:  We  have  the  evidence  that  she  passed 
through  Pennsylvania  Storm  No.  1  successfully 
and  battled  Pennsylvania  Storm  No.  2 — the  worst 
storm  in  30  years — through  the  night  of  January 
8th  and  well  into  the  afternoon  of  January  9th. 
She  even  survived  for  more  than  six  hours  the 
damage  she  incurred  in  the  dangerous  maneuver 
of  turning  around  before,  at  last,  under  the  re- 
peated blows  of  the  elements,  she  went  down. 

Let  us  take  the  first: 

Commencing  with  her  condition  survey  in  February, 
1951,  and  ending  with  her  dry  docking  in  December, 
1951,  she  was  examined  by  at  least  eighteen  expert  men, 
all  of  whom  pronounced  her  seaworthy.  They  are: 

E.  D.  Tucker,  representing  the  Government  at  the 
condition  survey  (Tr.  746-48;  Exh.  2). 

Roy  E.  Knowles,  representing  Pacific  Far  East  Line, 
which  as  charterer  was  tiirning  the  ship  back  to  the 
Government  (Tr.  455-56;  Exh.  2). 

F.  P.  Miller,  surveyor  for  the  American  Bureau  of 
Shipping  at  the  condition  survey,  and  who  surveyed  the 
ship  again  at  her  annual  inspection  in  August,  1951  (Tr. 
399,  406-415;  Exhs.  31  and  33). 

Commander  Rivard  of  the  U.  S.  Coast  Guard,  who 
supervised  the  reconditioning  repairs  (Tr.  600-601,  614, 
623;  Exhs.  49-52). 
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John  D.  Gilmour,  hull  surveyor  representing  Lloyds 
at  the  time  of  reconditioning  (Tr.  2383). 

Lt.  Rojeski  of  the  U.  S.  Coast  Guard  who  surveyed 
the  ship's  hull  and  equipment  at  the  annual  survey  in 
August,  1951  (Tr.  700-721;  Exh.  55). 

Commander  Hamilton  of  the  U.  S.  Coast  Guard, 
who  also  participated  in  the  annual  inspection  August, 
1951,  and  again  at  the  dry  dock  examination  in  Decem- 
ber, 1951  (Tr.  656-676;  Exhs.  53,  54). 

Harold  R.  Pratt  of  the  American  Bureau  of  Shipping 
(Tr.  896-97;  Exh.  66). 

Captain  Endreson  of  the  U.  S.  Coast  Guard  (Tr.  869, 
875-876;  Exhs.  63-65). 

Captain  D.  L.  Bennett  of  the  U.  S.  Salvage  Associa- 
tion (Tr.  1130-31;  Exh.  85). 

Kenneth  Webb  of  Lloyds  of  London  (Tr.  1123;  Exh. 
84). 

K.  C.  Sloan,  of  Albina  Engine  8b  Machine  Works  (Tr. 
849;  Exh.  10). 

(The  survey  and  inspection  of  these  last  five  pertain 
only  to  the  repair  of  the  deck  crack.) 

J.  D.  Wilson  of  the  American  Bureau  of  Shipping  at 
Seattle,  who  examined  the  ship  at  her  final  drydock  in- 
spection (Tr.  763;  Exh.  57). 

James  F.  Goodrich,  Superintendent  of  Todds  Dry- 
dock,  who  also  examined  the  vessel  then  (Tr.  2818-21). 
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Besides  these  men,  none  of  whom  was  employed  by 
or  was  affiliated  with  petitioner,  the  following  testi- 
fied— 

L.  A.  Vallet,  acting  Marine  Superintendent  for  the 
petitioner  (Tr.  143-45,  177,  224-25,  266-69). 

H.  R.  Brenecke,  Assistant  Port  Engineer  of  peti- 
tioner (Tr.  328-334). 

Captain  Joe  Bishop  who  was  chief  officer  on  two 
voyages  and  master  on  a  third  (Tr.  485,  487,  489,  491). 

C.  E.  Matthews,  chief  engineer  of  the  PENNSYL- 
VANIA for  five  voyages  (Tr.  336,  338-339,  342,  347-349, 
379-380). 

All  of  these  men,  eighteen  in  number,  all  experts  and 
all  of  whom  knew  the  ship,  testified  that  she  was  sea- 
worthy. 

In  connection  with  this  testimony  we  hope  it  will 
not  be  deemed  presumptuous  if  we  remind  this  Court 
of  the  functions  of  the  Coast  Guard  and  the  American 
Bureau  of  Shipping  and  their  peculiar  responsibilities. 
They  are  in  a  sense  trustees  for  the  safety  of  life  and 
property  at  sea,  and  are  by  statute  the  agencies  desig- 
nated by  our  Government  to  carry  out  these  duties. 

The  inspection  of  vessels  by  the  U.  S.  Coast  Guard 

is  described  in  46  USCA  §  391,  as  follows: 

"Hulls  and  equipments;  exemption  oi  vessels; 
enforcement  of  requirements.  The  Coast  Guard 
shall,  once  in  every  year,  at  least,  carefully  inspect 
the  hull  of  each  steam  vessel,  and  shall  satisfy  itself 
that  every  such  vessel  so  submitted  to  inspection  is 
of  a  structure  suitable  for  the  service  in  which  she 
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is  to  be  employed,  has  suitable  accommodations  for 
passengers  and  the  crew,  and  is  in  a  condition  to 
warrant  the  beUef  that  she  may  be  used  in  naviga- 
tion as  a  steamer,  with  safety  to  life,  and  that  all 
the  requirements  of  law  in  regard  to  fires,  boats, 
pumps,  hose,  life  preservers,  floats,  anchors,  cables, 
and  other  things  are  faithfully  complied  with;  and 
if  it  deems  it  expedient  may  direct  the  vessel  to  be 
put  in  motion,  and  may  adopt  any  other  suitable 
means  to  test  her  sufficiency  and  that  of  her  equip- 
ment. ...  As  amended  1946  Reorg.  Plan  No.  3,  §§ 
101-104,  eff.  July  16,  1946,  11  F.R.  7875,  60  Stat. 
1097." 

The  designation  of  American  Bureau  of  Shipping  as 
the  official  classification  society  for  vessels  owned  by 
the  United  States  is  in  46  USCA  §  881 : 

"Classification  oi  vessels  by  American  Bureau  ot 
Shipping.  For  the  classification  of  vessels  owned  by 
the  United  States,  and  for  such  other  purposes  in 
connection  therewith  as  are  the  proper  functions 
of  a  classification  bureau,  all  departments,  boards, 
bureaus,  and  commissions  of  the  Government  are 
hereby  directed  to  recognize  the  American  Bureau 
of  Shipping  as  their  agency  so  long  as  the  American 
Bureau  of  Shipping  continues  to  be  maintained  as 
an  organization  which  has  no  capital  stock  and  pays 
no  dividends.  .  .  ." 

As  the  court  said  in  The  Zarembo, — 

"...  It  would  be  difficult  to  suggest  more  com- 
petent persons  to  make  such  inspections  than  the 
surveyors  of  the  American  Bureau  of  Shipping,  the 
United  States  Government  Inspectors  of  the  De- 
partment of  Commerce,  the  Port  Engineer  and 
Marine  Superintendent  of  the  claimant,  and  the 
officers  of  the  ship  itself.  .  .  ."  The  Zarembo,  44  F. 
Supp.  915,  at  p.  919  (E.D.N.Y.  1942),  affirmed  136 
F.  2d  320;  cert.  den.  320  U.S.  804. 


77 

It  should  be  noted  also  that  all  of  these  men  ap- 
peared in  court  and  testified  in  person.  We  did  not 
merely  submit  their  certificates.  We  subjected  them  to 
cross-examination. 

In  addition  to  all  the  foregoing  experts  who  actually 
saw  the  ship,  the  Court  heard  the  testimony  of  Mr.  D. 
P.  Brown  and  Captain  Carl  J.  Nordstrom.  Neither  of 
these  men  saw  the  ship,  but  they  knew  her  records  and 
they  testified  unreservedly  that  in  their  opinion  the  ship 
was  entirely  seaworthy.  We  shall  discuss  their  testimony 
later.  Both  these  men  have  eminent  qualifications.  Mr. 
Brown  is  Senior  Vice-President  and  Technical  Manager 
of  the  American  Bureau  of  Shipping  and  a  member  of 
the  Ship  Structure  Committee  appointed  by  the  Secre- 
tary of  the  Treasury  and  so  often  referred  to  in  the 
testimony.  Captain  Nordstrom  is  a  naval  architect  of 
wide  experience. 

Second:  In  addition  to  the  testimony  of  all  these 
men,  we  have  the  evidence  of  the  vessel's  actual  use  for 
eight  years.  There  is  no  better  test  of  the  fitness  of  any- 
thing, be  it  a  ship,  an  aeroplane,  a  locomotive,  a  draw- 
bridge or  anything  else,  than  to  use  it.  If  it  successfully 
stands  the  test  of  use  it  is  good.  We  therefore  turn  to 
the  use  that  was  made  of  the  PENNSYLVANIA. 

After  she  was  built  in  1944  she  was  operated  for  a 
time  by  Lykes  Brothers.  She  ran  on  a  reef  on  her  sec- 
ond voyage  but  the  damage  was  not  serious,  her  tank 
tops  were  not  punctured,  she  got  "off  without  tugs  and 
was  completely  repaired.  After  her  service  with  the 
Lykes  Brothers  she  was  bareboat  chartered  by  the  Gov- 
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ernment  to  tJie  Pacific  Far  East  Line,  and  operated  out 
of  Seattle  trans-Pacific  on  the  very  trade  route  in  which 
petitioner  subsequently  operated  her.  She  successfully 
navigated  under  all  trans-Pacific  conditions  and  at  all 
seasons  for  four  years,  and  during  all  that  time,  as  Mr. 
Knowles,  her  agent  at  Seattle,  testified,  was  a  "very  good 
ship  and  was  one  of  the  best  we  operated"  (Tr.  452).  After 
she  was  purchased  by  petitioner  in  February,  1951,  she 
made  five  trans-Pacific  voyages  and  her  log  books  show 
that  on  these  she  encountered  many  storms  and  heavy 
weather,  all  of  which  she  successfully  withstood  (Exhs.  40- 
44).  It  is  true  that  on  Voyage  5  she  sustained  the  deck 
crack  due  to  the  combination  of  factors  which  has  been 
explained,  but  she  returned  to  port  without  any  difficulty, 
had  the  crack  repaired  and  resumed  and  completed  her 
voyage,  all  the  way  across  the  Pacific  and  back  without 
further  incident. 

Third:  The  fact  that  the  ship's  officers  and  many  of 
the  crew  remained  with  the  ship  voyage  after  voyage,  as 
shown  by  her  log  books,  is  evidence  of  the  belief  of  these 
men  in  the  seaworthiness  of  the  ship;  and  since  these  are 
seamen,  expert  in  ships,  their  belief,  thus  evidenced,  is 
evidence  of  the  seaworthiness  itself.  Nobody  can  know 
a  ship  better  than  the  men  on  her.  "Know  Your  Own 
Ship"  is  the  title  of  a  well-known  manual. 

Finally,  her  seaworthiness  is  proven  by  her  behavior 
in  the  storms.  She  passed  through  PENNSYLVANIA 
storm  No.  1  successfully,  which  storm  was  itself  un- 
usual, with  waves  of  20  feet  or  higher,  for  a  period  of 
over  21  hoxu"s,  including  10  hours  with  waves  of  over  30 
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feet.  But  more  important,  is  the  long  and  gallant  battle 
she  put  up  against  PENNSYLVANIA  Storm  No.  2, 
which  she  entered  on  the  evening  of  January  8th,  and 
successfully  withstood  until  half  past  three  in  the  after- 
noon of  the  9th. 

There  is  one  feature  of  her  battle  which  we  call  to 
the  Court's  attention  because  it  negatives  unseaworthi- 
ness, and  places  the  loss  clearly  where  it  belongs, — on 
the  storm.  We  refer  to  the  damage  inflicted  by  the  seas 
on  the  ship  in  the  vulnerable  maneuver  of  turning  around 
in  those  dangerous  seas. 

The  first  message  from  the  ship  announcing  the 
crack,  expresses  no  particular  concern,  and  does  not  send 
an  S.O.S.  The  next  message  continues  in  the  same  vein 
and  says  "will  turn  around  as  soon  as  possible  and  pro- 
ceed Seattle"  (Exh.  108).  The  seventh  message,  in  the 
sequence  listed,  sent  some  three  hours  later,  said  "en- 
deavoring to  steer  course  of  110°,  can't  steer  at  present, 
taking  water  Nr  one  hold  and  engine  room"  (Exh.  127). 
Since  his  previous  course  on  the  composite  Great  Circle 
Route  would  be  about  290°,  we  know  from  this  course 
of  110^,  that  he  had  carried  out  his  previous  expressed 
intention  of  turning  around  and  heading  for  Seattle. 
The  extreme  dangers  of  such  a  turn  in  those  seas  has 
been  described  by  cargo  claimants'  own  witness,  Cap- 
tain McMunagle,  in  his  testimony  already  quoted  (Br. 
30).  He  said  she  might  strip  herself  of  everything;  lose 
her  ventilators;  damage  her  openings,  —  water-tight 
doors,  for  instance — ;  have  them  smashed  in;  and  gen- 
erally be  so  badly  damaged  she  could  take  water  and 
founder  (Tr.  2009). 
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He  supplemented  that  testimony  with  this: 

Asked  whether,  in  a  storm,  it  would  not  be  more  diffi- 
cult to  turn  a  loaded  cargo  ship  like  the  PENNSYL- 
VANIA than  a  smaller  powerful  frigate  like  the  STONE- 
TOWN,  he  said: 

"A.  I  don't  know  if  it  would  make  it  any  more 
difficult,  but  it  would  not  be  nice.  I  have  had  some 
experience  turning  a  ten  thousand  ton  ship  around 
too. 

Q.  What? 

A.  In  turning  a  ship  of  ten  thousand  tons.  I  didn't 
like  it,  but  she  went  around. 

Q.  It  was  dangerous,  though,  wasn't  it? 

A.  Dangerous,  yes.  Any  ship  is  dangerous  when 
she  is  turned  like  that. 

Q.  In  seas  like  that?  A.  In  seas  like  that."  (Tr. 
2011). 

Similarly  Captain  Brown  of  the  CYGNET  III  testi- 
fied to  the  dangers  of  making  such  a  turn : 

"A.  Well,  you  have  your  ship  going  as  slow  as 
possible,  and  you  watch  the  series — your  waves  come 
in  a  series  like,  during  a  storm  of  this  nature  it  might 
be  any  period  of  time  the  wind  will  be  terrific,  the  seas 
exceptionally  more  severe.  Then  maybe  for  five  or 
ten  minutes  you  will  get  a  lull,  and  then  pretty  soon 
she  will  pick  up  again  and  be  right  back  to  its  origi- 
nal severity.  Well,  you  wait  for  a  lull  and  the — I 
don't  know  how  to  describe  it — at  the  proper  time 
to  change  course,  you  know,  when  the  seas  are  just 
right."  (Tr.  1642). 

Captain  Reid  of  the  SHOOTING  STAR  referred  to 
the  same  dangers.  Asked  if  he  would  not  have  turned  back 
to  the  nearest  port  if  his  ship  suffered  major  damage,  he 
said: 

"A.  Yes.  if  I  could  have  come  around.  A  lot  of 
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times  when  you  are  in  a  storm  of  that  intensity  you 
cannot  get  around."  (Tr.  1813-14). 

Now  the  very  radiogram,  quoted  above,  (seventh  in 
the  series  of  exhibit  126)  stating  that  the  PENNSYL- 
VANIA was  "endeavoring  to  steer  course  of  110"  shows 
that  she  had  turned  completely  around  from  her  previous 
course  of  about  290',  but  also  shows  that  the  ship,  pre- 
viously unscathed  except  for  the  crack,  had  become  ser- 
iously damaged.  She  was  taking  water  in  No.  1  hold,  which 
would  put  her  down  by  the  head,  and  she  was  having 
some  trouble  with  her  steering  gear.  The  clear  implica- 
tion is  that  she  suffered  this  during  the  turn.  From  then 
on,  her  condition  grew  progressively  worse  until  she 
foundered. 

The  fact  that  she  was  able  to  turn  at  all  in  those 
seas,  is  evidence  of  her  general  seaworthiness;  and  the 
fact  that  she  finally  sank,  after  many  hours,  apparently 
from  damage  which  had  its  inception  in  the  turn  and 
grew  worse,  is  no  proof  of  unseaworthiness;  but  is 
rather  confirmation  of  what  Captain  McMunagle,  as  a 
seaman  told  us, — that  even  the  stoutest  ship  may  be 
wrecked  in  such  circumstances.  Remember  that  neither 
he  nor  Captain  Maeda  was  able  to  turn  his  ship  around 
for  more  than  three  hours  after  the  S.O.S.  Captain  Mc- 
Munagle, during  those  hours,  did  not  even  dare  attempt  it. 

In  short,  here  we  have  the  best  evidence  in  the 
world  that  it  was  not  any  unseaworthiness  which  sank 
the  PENNSYLVANIA,  but  rather  it  was  the  "vicious" 
seas  sweeping  her  decks  and  pounding  her  while  in  the 
most  vulnerable  and  dangerous  position  in  which  a  ship 
can  get. 
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Of  course,  the  act  of  Captain  Plover  in  turning 
around  was  an  act  in  the  navigation  of  the  ship  for 
which  petitioner  would  not  be  liable  under  the  exemp- 
tion accorded  in  both  COGSA  and  the  Canadian  Act 
that  the  ship-owner  is  not  liable  for  an  "act,  neglect  or 
default  of  the  master  ...  in  the  navigation  or  in  the 
management  of  the  ship".  46  USCA  §  1304(2) (a). 

Having  proved  the  general  seaworthiness  of  the  ship, 
we  now  turn  to  the  Trial  Court's  finding  about 

"CRACK  SENSITIVENESS"  "BY  REASON  OF"  THE 
FORMER  22  FOOT  CRACK  IN  THE  DECK 

Since  the  Trial  Court's  finding  has  laid  special  em- 
phasis on  this,  we  single  it  out  for  special  comment. 

But  before  doing  so,  we  must  say  to  this  Court,  at 
the  outset,  that  we  think  "crack  sensitiveness"  has  very 
little  to  do  with  the  case.  It  was  not  the  cause  of  the 
loss  of  the  PENNSYLVANIA.  Its  only  possible  rele- 
vancy would  pertain  to  the  14  foot  crack  in  the  vessel's 
side.  But  it  was  not  that  crack  which  sank  the  ship.  The 
crack  did  not  propagate.  It  stopped.  The  ship  did  not 
break  in  two.  The  crack  only  extended  four  feet  below 
the  water  line,  and  the  only  leakage  from  the  crack  was 
in  to  the  engine  room,  and  there  the  pumps  were  con- 
trolling the  water.  The  Master  was  never  worried  about 
the  crack  sufficiently  to  send  out  an  S.O.S.  The  S.O.S. 
came  later.  The  real  thing  that  sank  the  ship  was  not 
the  crack,  but  apparently  was  the  foundering  because 
of  the  water  in  No.  1  and  2  holds. 

Neverthless,  since  so  much  has  been  made  of  this 
matter  of  crack  sensitiveness,  we  shall  now  discuss  it. 
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The  Trial  Court's  Finding,  V,  says  that  "the  crack 
sensitiveness  of  the  vessel  to  extreme  cold  weather  by 
reason  of  a  former  22  foot  crack  in  her  deck  occurring 
on  her  previous  Voyage  5,  which  crack  was  fully  re- 
paired" was  a  factor  of  unseaworthiness  "culminating 
from  the  unseaworthy  condition  of  the  vessel  at  the  in- 
ception of  her  voyage".  (Italics  supplied.) 

First  we  shall  say  a  word  about  crack  sensitiveness 
generally.  The  term  usually  used,  and  appearing 
throughout  the  testimony,  is  "notch  sensitivity",  which 
means  that  if  steel  is  going  to  crack  at  all,  the  crack 
will  almost  invariably  start  at  a  "notch"  in  the  steel. 
By  a  notch  is  meant  any  angle.  Such,  for  example,  as 
the  square  comer  of  a  hatch.  The  same  phenomenon 
may  be  observed  when  you  tear  a  piece  of  paper.  The 
tear  will  start  where  you  first  create  a  little  tear  or 
notch  or  angle  in  the  edge  of  the  paper.  It  is  for  this 
reason  that  in  ship  construction  such  acute  angles  are, 
as  far  as  possible,  avoided. 

Notch  sensitivity  does  not  mean  that  steel  is  bad. 
It  means  that  notches  are  the  incipient  causes  or  proba- 
ble places  where  cracks  may  start.  The  emphasis  is  on  the 
notch. 

In  this  sense  all  steel  ships  are  notch  sensitive.  The 
sensitivity  is  more  apparent  in  welded  ships  than  in 
rivetted  ships  because  in  welded  ships  the  steel  plates 
are  welded  into  one  continuous  fabric  of  steel  so  that 
when  a  crack  starts,  it  may  continue  through  the  fabric 
for  some   distance   without  interruption,  whereas  in  a 
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rivetted  ship  each  plate  is  a  separate  unit  and  the  crack 
usually  stops  when  it  reaches  the  edge  of  that  unit. 

When  the  PENNSYLVANIA  was  built  by  the  Mari- 
time Commission,  it,  like  all  the  other  Victory  ships, 
was  built  under  the  supervision  of  the  American  Bureau 
of  Shipping,  and  the  Bureau  constantly  tested  the  steel 
from  the  different  mills  to  see  that  it  met  all  the  stand- 
ard requirements  (Tr.  2739).  The  PENNSYLVANIA  was 
no  different  from  the  other  Victory  ships  in  this  respect. 
If  the  Court  is  going  to  condemn  her  for  quality  of  steel, 
it  will  have  to  condemn  the  whole  fleet  of  Victory  ships, 
— a  large  part  of  our  merchant  marine. 

Not  only  do  we  know,  from  these  American  Bureau 
tests,  that  the  PENNSYLVANIA  steel  met  all  the  re- 
quirements, but  we  have  further  concrete,  positive  proof 
from  cargo  claimants'  own  witness  that  it  did.  We  refer 
to  the  testimony  of  Mr.  Williams,  the  Government's 
expert  on  steel,  brought  out  from  the  Government  labo- 
ratories in  Washington,  especially  to  testify  in  this  case. 
He  had  with  him  a  sample  of  the  very  steel  taken  from 
the  PENNSYLVANIA'S  deck  where  she  cracked.  This 
sample,  according  to  routine  practice,  had  been  sent  by 
the  Albina  Engine  &  Machine  Works'  repair  yard  back 
to  the  Government  laboratories  in  Washington  for  test- 
ing. This  was  done  on  all  ships  where  major  cracks  ap- 
peared It  was  thus  that  Mr.  Williams  obtained  the 
sample.  He  testified  several  times  that  this  specimen  of 
steel  met  all  the  standard  requirements  at  that  time. 

For  example, — 

"A.  We    found    that    the    tensile    properties    as 
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measured  with  a  standard  .505-inch-diameter  speci- 
men were  better  than  the  requirements  in  effect  at 
the  time  this  ship  was  built."  (Tr.  1859). 

Again, — 

"I  believe  it  is  a  representative  sample  of  the 
steels  used  at  that  time  in  ship  construction."  (Tr. 
1869). 

Again, — 

"It  is  a  sample — one  sample  out  of  the  many 
plates  in  the  ship.  It  conformed  to  the  specification 
requirements  in  effect  at  the  time  that  ship  was 
built,  and  I  believe  it  may  be  assumed  that  many 
other  plates  in  the  ship  were  very  similar  in  proper- 
ties to  this  plate."  (Tr.  1875). 

Again, — 

"A.  What  I  meant  was  that  this  plate  was  of 
average  quality  compared  to  plates  used  at  that 
time."  (Tr.  1877). 

And  again, — 

"Q.  Well,  then,  I  take  it  your  answer  meant  that 
this  steel  that  you  examined  met  the  American 
Bureau  of  Shipping  requirements  as  they  existed 
at  that  time ;  is  that  what  you  meant? 

A.  That  is  correct.  The  requirements  included 
only  the  tensile  and  the  bend  test  .  .  ."  (Tr.  1878). 

It  is  thus  quite  apparent  that  the  PENNSYLVANIA 
steel  was  no  more  "crack  sensitive"  than  the  steel  of 
any  other  ship.  To  penalize  a  shipowner  for  unsea- 
worthiness in  the  steel  of  his  ship  when  that  steel  met 
every  requirement  laid  down  by  the  American  Bureau 
of  Shipping  and  the  Government  itself,  and  was  no  dif- 
ferent from  the  steel  of  the  whole  fleet  of  Victory  ships 
in  the  American  Merchant  Marine,  would  certainly  be 
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going  very  far  indeed;  especially  when  it  is  remembered 
that  seaworthiness  is  not  necessarily  perfection,  but 
merely  reasonable  fitness  for  the  service. 

Nor  must  it  be  overlooked  that  new  plates  were  in- 
serted; and  this  crack  was  fully  repaired.  Even  the 
Court's  findings  conceded  that.  The  repair  was  made  at 
the  Albina's  Yard,  a  shipyard  of  fifty  years'  experience, 
and  was  supervised  not  only  by  the  petitioner's  per- 
sonal staff,  but  by  the  Albina  superintendent  and  fore- 
man, by  the  American  Bureau's  surveyor,  Mr.  Pratt,  by 
Captain  Endreson,  of  the  U.  S.  Coast  Guard,  by  Cap- 
tain Bennett,  representing  the  U.  S.  Salvage  Association, 
and  Mr.  Webb,  representing  Lloyds  of  London.  All  of 
these  men  testified  personally  that  the  repairs  were  well 
and  completely  done  and  that  the  ship  was  as  good  as 
she  was  before.  In  fact,  Mr.  Vallet  testified  that  she  was 
better  than  before  because  the  incipient  "notch"  at  the 
padeye  which  started  the  crack  had  been  removed  (Tr. 
215). 

The  strongest  proof  of  the  adequacy  of  this  repair  is 
the  fact  that  the  crack  never  opened  again,  nor  gave  any 
trouble  of  any  kind,  although  the  ship  went  all  the  way 
across  the  Pacific  and  back  on  Voyage  5;  and  even  in 
the  disastrous  and  fatal  storm  when  the  ship  was  being 
battered  to  pieces,  this  part  of  the  ship  remained  intact. 
The  radiograms  mentioned  no  trouble  at  this  point  at 
all. 

Finally,  we  come  to  what  seems  to  us  a  strange  mis- 
conception on  the  part  of  the  trial  judge.  He  says  that 
the  ship  was  crack  sensitive  "by  reason  of"  this  former 
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deck  crack.  This  is  entirely  against  reason  and  against 
the  evidence.  In  fact,  there  is  no  evidence  to  support  it. 
This  deck  crack  could  not  cause  "crack  sensitiveness" 
in  the  ship.  Even  while  still  unrepaired,  it  could  not 
affect  any  other  part  of  the  ship  outside  of  the  immedi- 
ate "girth  area"  of  the  crack.  (The  girth  is  any  space  ex- 
tending around  the  girth  of  the  ship  and  about  6  or  8  feet 
fore  and  aft,  of  the  point  in  question, — in  this  case  the 
crack.)  Other  parts  of  the  ship,  beyond  this  girth,  did  not 
even  feel  the  effect  of  this  crack,  though  still  unrepaired 
(Tr.  2764,  2780-82,  306).  And  even  in  the  girth  area  itself, 
any  effects  existing  while  the  crack  was  still  open  would 
disappear  when  the  crack  was  repaired  (Tr.  2803-04). 

But  further  than  this,  the  crack  could  not  set  up  or 
cause  any  crack  sensitivity  even  in  its  own  immediate 
neighborhood.  If  anything,  the  crack  would  relieve  any 
tension  that  might  have  existed  in  the  deck  plates.  That, 
it  seems  to  us,  is  obvious  even  to  a  layman.  The  deck 
would  not  crack  unless  tension  induced  it.  When  the 
crack  occurred  that  tension  would  be  relieved.  As  Mr. 
Vallet  testified  in  regard  to  welding  repairs:  "In  fact, 
that  acts  as  a  stress  relief.  It  relieves  the  stress."  (Tr. 
265).  Cf.  Nordstrom  to  same  effect  (Tr.  2894-95,  2922- 
23). 

This  whole  idea  of  crack  sensitiveness  occurring  "by 
reason  of"  the  2  2 -foot  deck  crack  is  immaterial  to  the 
case  for  still  another  reason.  The  only  crack  that  ap- 
peared on  the  fatal  voyage,  the  one  14  feet  down  on  the 
port  side  in  the  way  of  the  engineroom  between  Frames 
93  and  94,  is  so  far  removed  from  the  earlier  2  2 -foot 
crack  in  the  deck  that  the  two  are  utterly  disconnected. 


All  the  competent  men  that  testified  said  that  there 
could  be  no  possible  connection  between  the  two  (Tr. 
2804,  2884,  299-300).  The  crack  between  Frames  93  and 
94  was  62  feet  athwartships  and  60  feet  aft  of  the  deck 
crack.  The  distance  between  the  two,  diagonally  across 
the  ship,  was  90  feet  (Tr.  299).  And  in  addition,  the  crack 
in  the  port  side  of  the  ship  was  separated  and  isolated 
from  the  whole  deck  of  the  ship,  including,  of  course, 
the  place  where  the  2 2 -foot  crack  had  been,  by  a  crack- 
arresting  gunnel  bar  (Tr.  300,  275,  2443).  It  hardly  needs 
the  testimony  of  the  expert  witnesses  like  D.  P.  Brown, 
Captain  Nordstrom,  Mr.  Vallet  and  others  to  establish 
the  obvious  fact  that  this  was  too  far  away,  and  too  iso- 
lated, for  any  hypothetical  "crack  sensitiveness"  between 
Frames  93  and  94,  to  have  existed  "by  reason  of",  i.e., 
caused  by  the  deck  crack. 

Finally,  could  the  deck  crack,  occurring  in  Novem- 
ber, 1951,  create  a  "crack-sensitivity"  in  another  part  of 
the  ship  so  soon  as  January,  1952?  To  ask  that,  is  to 
answer  it. 

The  finding  that  the  vessel  had  a  crack  sensitive- 
ness "by  reason  of"  the  former  2  2 -foot  crack  was 
drafted  by  the  Government's  counsel.  The  Trial  Court 
must  have  adopted  it  without  due  consideration  of  its 
meaning.  There  is  no  evidence  whatever  to  support  it. 


In  support  of  the  claim  that  the  vessel  was  "notch 
sensitive"  or  "crack  sensitive"  or  subject  to  "brittle 
fracture"  (they  all  mean  the  same  thing),  the  cargo 
claimants  relied  almost  entirely  on  the  witness,  Mr. 
Hechtman. 
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Now  the  interesting  thing  is  that  Mr.  Hechtman 
had  an  entirely  different  theory  from  the  Court's.  Mr. 
Hechtman  thought  that  the  vessel  might  be  or  "could 
be"  subject  to  brittle  fracture,  not  "by  reason  of"  the 
22 -foot  crack,  as  the  Court  said,  but  because  of  an  as- 
sumed slight  "hog"  in  the  vessel.  The  Court  evidently 
paid  no  attention  to  this,  since  he  does  not  mention  it. 
And  since  it  is  only  the  Court,  from  which  we  are  appeal- 
ing, we  are  tempted  to  do  as  he  did  and  ignore  Mr.  Hecht- 
man. But  Mr.  Hechtman  was  the  cargo  claimants'  chief 
reliance.  So  we  shall  discuss  his  testimony. 

In  the  first  place,  Mr.  Hechtman's  qualifications  are 
questionable.  He  is  not  a  naval  architect,  has  never  de- 
signed a  ship,  or  had  any  occasion  to  consider  the 
stresses  and  strains  involved  in  ship  construction  (Tr. 
2589-90).  Never  before  this  case  has  he  had  occasion  to 
study  how  damage  in  one  area  of  a  ship  might  affect  it  in 
another.  Except  when  he  did  some  work  for  Dravo,  his 
work  has  been  entirely  that  of  research  (Tr.  2590).  Never 
before  has  he  made  any  study  of  the  effects,  if  any,  of  a 
vessel  grounding  (Tr.  2592).  Never  has  he  surveyed  a 
ship  for  a  hog.  Never  has  he  examined  a  large  size  ves- 
sel in  drydock  (Tr.  2599-2600). 

These  are  the  limitations  on  his  qualifications.  The 
limitations  on  his  evidence  are  even  more  pronounced. 
His  whole  theory  was  based  on  an  assumed  and  false 
hypothesis,  viz.,  that  the  vessel  was  hogged,  sufficiently 
to  put  a  strain  on  her  hull  and  deck.  A  "hog"  in  a  vessel, 
as  this  Court  knows,  is  when  the  bottom  is  bent  or 
curved  upward  amidships.  It  may  be  a  mere  "dishing", 
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affecting  only  the  bottom,  or,  in  more  extreme  cases, 
the  whole  hull. 

The  assumption  that  the  vessel  was  hogged,  so  as  to 
strain  the  hull,  or  hogged  at  all,  for  that  matter,  is  not 
true.  The  hypothesis  was  false.  But  based  upon  it,  Mr. 
Hechtman  reasoned  thus: 

1.  The  vessel  was  hogged. 

2.  Sufficiently  to  put  a  strain  on  the  whole  hull  and 
deck. 

3.  This  hog  was  not  part  of  the  original  construc- 
tion. (For  if  so,  there  would  have  been  no  strain.) 

4.  It  was  the  result  of  grounding  on  a  reef  near  the 
Fiji  Islands. 

5.  This  put  a  permanent  hog  in  the  vessel,  and  pro- 
duced a  strain. 

6.  This  produced  "strain-aging". 

7.  This  in  turn  produced  notch  sensitivity,  or  as  he 
called  it,  brittle  fracture. 

The  hypothesis  is  false. 

It  is  based  on  this  statement  in  the  Report  of  Spe- 
cial Survey  No.  1,  made  at  San  Francisco  January  12, 
1949,  Report  No.  8785  (included  in  Exh.  147) : 

"The  wavy  condition  of  the  bottom  as  outlined 
in  Los  Angeles  Report  No.  3079,  dated  May  6,  1948 
was  re-examined  at  this  time  and  is  considered  to 
be  very  slight  and  of  no  consequence.  In  the  opin- 
ion of  the  undersigned,  the  small  amount  of  hogging 
which  is  present  is  the  result  of  the  original  con- 
struction of  the  vessel  and  does  not  affect  seaworthi- 
ness in  any  way." 
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On  this  we  make  these  observations: 

1.  It  was  mere  hearsay.  It  was  not  properly  in  evi- 
dence at  all.  The  surveyors  who  signed  it  were  not  pro- 
duced. If  they  had  been  subjected  to  cross-examination, 
they  probably  would  have  said  the  "small  amount  of 
hogging"  is  a  mere  supplemental  repetition  of  the  "wavy 
condition  of  the  bottom"  mentioned  in  the  preceding  sen- 
tence. As  confirmation  of  this  use  of  terms,  compare  Mr. 
D.  P.  Brown's  statement  that  in  experimental  tests  to 
create  a  "hogging  condition",  "It  was  the  same  pattern  as 
this  waviness."  (Tr.  2754). 

Also,  since  these  surveyors  were  trained,  competent 
men,  who  saw  the  ship  and  were  the  ones  who  noted  the 
condition,  they  would  probably  have  testified  that  they 
knew  what  they  were  talking  about  when  they  attri- 
buted the  "small  amount  of  hogging"  to  the  original 
construction. 

2.  If  this  alleged  hog  was  of  a  character  to  strain  or 
distort  the  hull,  and  induce  brittle  fracture,  would  these 
two  competent  surveyors  have  said  it  was  "small"  and 
did  "not  affect  seaworthiness  in  any  way"?  They  were 
the  ones  who  ought  to  know. 

3.  It  is  a  necessary  link  in  Mr.  Hechtman's  reasoning 
that  the  ship  became  hogged  when  she  went  over  the 
Fiji  Island  reef.  Yet  the  surveyor,  Mr.  Mattson,  who  in 
Report  8785  mentions  the  "small  amount  of  hogging", 
is  the  very  same  surveyor  who  some  years  before  sur- 
veyed the  damage  repairs  after  the  Fiji  stranding.  Re- 
port No.  7618  (Exh.  147).  And  he  makes  no  mention  of 
any  ho^  at  all. 
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4.  Claimants'  Exh.  147  is  a  compilation  of  all  the 
American  Bureau's  survey  reports  on  this  ship  from 
September  30,  1944  (the  Fiji  Island  grounding  repairs), 
to  January  31,  1951.  During  this  period  she  was  sur- 
veyed on  drydock  sixteen  times.  Except  the  Sp>ecial  Sur- 
vey Report  8785,  which  mentions  the  "small  amount  of 
hogging",  not  one  of  these  other  fifteen  reports  men- 
tions such  a  thin^  at  all.  And  neither  did  the  survey  of 
December  21-22,  1951,  the  one  just  before  she  sailed 
(Exh.  57).  (It  is  not  included  in  Exh.  147.)  So  there  were 
seventeen  drydock  surveys,  which  never  mentioned  a  hog. 

5.  Besides  all  these  A.B.S.  surveyors  who  failed  to 
see  any  hog,  the  following  actually  testified  in  court  that 
they  had  examined  the  ship  on  drydock,  and  that  there 
was  no  hog.  Commander  Hamilton  (Tr.  694) ;  Surveyor 
Wilson  (Tr.  764);  Mr.  Goodrich  (Tr.  2819);  Mr.  Bren- 
ecke  (Tr.  2724);  Chief  Engineer  Matthews  (Tr.  2829-30); 
Mr.  Sanderson  (Tr.  952).  Many  of  these  examined 
her  as  late  as  December,  1951.  In  addition,  Mr.  Gil- 
mour,  claimants'  own  expert  witness  (on  another  ques- 
tion), and  whom  they  vouched  for,  said  that  the  ship 
had  no  hog  (Tr.  2379-80). 

6.  It  is  essential  to  Mr.  Hechtman's  chain  of  reason- 
ing that  the  alleged  "small  amount  of  hogging"  be 
caused  by  grounding,  and  not  be  a  part  of  the  original 
construction  of  the  ship.  For  if  the  latter,  there  could 
be  no  strain.  The  surveyors  who  noted  it,  and  who 
should  know,  if  anybody,  said  it  was  part  of  the  original 
construction.  In  an  attempt  to  disprove  this,  claimants 
referred  back  to   some  testimony   given   earlier  in   the 
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case  by  Mr.  Miller,  A.B.S.  surveyor,  who  was  the  A.B.S. 
representative  at  the  Oregon  Shipbuilding  Co.'s  yard 
when  the  PENNSYLVANIA,  along  with  a  lot  of  other 
Victories,  was  being  built.  His  duties  were  "To  see  that 
the  vessels  maintained  the  standards  that  were  set  down 
by  the  classification  society  by  whom  I  am  employed." 
(Tr.  383).  Early  in  the  case,  before  Mr.  Hechtman's 
theory  came  out  in  the  open,  Mr.  Miller  was  somewhat 
casually  asked  on  cross-examination  whether  he  was  at 
the  Yard  when  the  "Luxembourg  Victory"  (PENN- 
SYLVANIA) was  launched.  This  testimony  followed: 

"A.  That  is  right,  sir. 

Q.  And  there  was  no  hog  in  the  construction  of 
the  vessel? 

A.  What  do  you  mean,  'hog'? 

Q.  This  way  (illustrating)? 

A.  No,  there  was  none.  At  the  time  she  was 
launched,  as  far  as  inspection,  there  was  no  noted 
hog.  I  don't  think  there  was  any."  (Tr.  418). 

It  is  from  this  brief  passage  that  claimants  asked  Mr. 
Hechtman  to  assume  that  there  was  no  hog  in  the  origi- 
nal construction. 

Comment: 

A.  Miller's  duties,  as  he  testified,  were  to  see  to  it 
generally  that  the  fleet  of  ships  being  constructed 
"maintained  the  standards  that  were  set  down  by 
the  Classification  Society".  He  was  not  inspecting 
each  ship  with  the  nicety  of  a  Special  Survey  to 
determine  a  slight  hog. 

B.  Even  if  the  ship  had  a  small  hog,  not  affecting 
her  seaworthiness,  she  would  still  meet  the  re- 
quired standards,  and  he  would  not  have  noted  it. 
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C.  A  ship  might  well  have  a  small  hog  in  her  original 
construction  which  would  not  be  observable  at 
all  on  the  launching  ways — yet  might  show  up 
later,  when  the  ship's  keel  rested  on  the  keel 
blocks  of  a  dry-dock. 

D.  Finally,  Miller  never  testified  that  there  was  no 
hog  in  the  original  construction.  He  said  he  did 
not  "note"  any.  (Because  there  was  none.)  He 
did  not  "think"  there  was  any.  But  if  it  had  been 
there,  he  would  not  have  "noted"  it,  for  the  same 
reason  the  other  surveyors  did  not,  i.e.,  of  no 
consequence. 

We  have  surely  said  enough  to  demonstrate  the 
falsity  of  the  hypothesis. 

But  even  if  there  had  been  a  hog,  it  would  not  have 
affected  the  hull  or  deck  of  the  ship.  It  would  have  been 
too  slight.  Mr.  Hechtman  himself  admitted  that  the  hog 
he  had  in  mind  might  have  been  so  small  as  to  be  im- 
perceptible to  the  naked  eye  (Tr.  2596-97). 

Captain  Nordstrom  commented  that  the  survey  re- 
port of  the  stranding  damage  is  bottom  damage  only, 
not  affecting  the  hull  girder  (Tr.  2875-76)  ;  and,  referring 
to  the  fact  that  the  ship  came  back  under  her  own  power, 
pointed  out: 

"Had  the  hull  been  buckled  or  distorted  at  all,  he 
wouldn't  have  been  able  to  turn  the  engines  over, 
let  alone  run  full  speed  ahead,  because  the  shaft 
alley  goes  through  that  area."  (Tr.  2876). 

Mr.  Hechtman's  testimony  was  entirely  speculative, 
based  upon  "possibilities". 
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He  could  not  deny  that  a  mere  "dishing"  of  the 
ship's  bottom  might  create  the  false  impression  of  a  hog 
(Tr.  2598-99);  the  hog  he  had  in  mind  might  be  "so 
small  that  it  would  be  difficult  to  see  with  the  naked 
eye"  (Tr.  2596).  It  might  not  be  "perceptible"  (Tr.  2597)  ; 
it  was  "quite  possible"  that  less  than  50  feet  of  the  ship 
"could  have  been  deformed"  (Tr.  2367).  These  are  merely 
some  examples  of  the  speculative  character  of  his  testi- 
mony. 

Asked  whether  the  crack  in  the  deck  between  Frames 

72  and  74,  was  evidence  of  the  hog  or  caused  by  the 

hog,  he  testified: — 

"A.  It  could  be  evidence  of  the  hog  and  could  be 
caused  by  the  hog. 

Q.  In  your  opinion  was  it? 

A.   In  my  opinion  it  could  be,  yes. 

Q.  Yes.  That  is  not  an  answer.  In  your  opinion 
was  it  caused  by  the  hog? 

A.  I  think  I  would  like  to  stand  by  the  answer 
that  it  could  be. 

Q.  That  is  as  far  as  you  can  go? 

A.  That  is  as  far  as  I  can  honestly  go."  (Tr.  2603). 

Having  testified  that  damage  forward  at  Frames  54 

and  58  could  set  up  stresses  as  far  back  as  Frames  93 

and  94,  85  feet  away,  this  testimony  occurred: 

"Well,  is  it  your  opinion  that  that  was  the  fact, 
or  is  it  a  mere  possibility? 

A.  It  is  my  opinion  that  it  could  have  occurred. 

Q.  It  could  be? 

A.  That  is  right. 

Q.  With  the  emphasis  on  the  'could'? 

A.  That  is  right."  (Tr.  2611-12). 

Asked  whether  little  cracks  at  the  padeyes  in  a  ves- 
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sel's  deck  are  not  normal  (as  later  testified  by  D.  P. 
Brown,  Captain  Nordstrom  and  others),  he  said, — "I 
am  not  qualified  to  judge  what  is  the  normal  use  of  the 
vessel"  (Tr.  2602).  At  one  point  he  abandoned  all  of  his 
prior  reasons  and  said  that  tlie  fact  that  the  PENN- 
SYLVANIA had  sustained  two  Class  I  casualties  (i.e., 
two  large  cracks,  the  last  on  the  fatal  voyage)  was  the 
only  reason  that  he  thought  her  damage  was  unusual 
(Tr.  2605).  His  counsel  tried  to  straighten  him  out  on  this 
on  re-direct,  but  in  vain.  This  is  what  occurred: 

"Your  statement  of  unusual  damage  to  the 
PENNSYLVANIA,  was  that  predicated  solely  upon 
the  fact  that  this  vessel  sustained  two  Class  1  casu- 
alties? 

A.  That  is  correct."  (Tr.  2616). 

This  speculative  character  of  his  testimony  is  illus- 
trated by  his  own  summing  up,  when  asked  by  his  coun- 
sel whether  it  was  his  opinion  that  the  ship  was  sound. 
He  said  that  he  had  a  "feeling"  that  there  was  a  "possi- 
bility" that  the  ship  went  to  sea  with  unrepaired  cracks 
in  her  deck,  and  therefore  he  would  have  "doubts"  as 
to  her  soundness."  (Tr.  2587). 

This,  in  the  face  of  the  testimony  that  every  little  deck- 
crack  wherever  discovered  on  close  inspection  was  re- 
paired (Exhs.  12,  12A,  Tr.  164-167,  Exh.  32,  Tr.  404-5, 
Exh.  52,  Tr.  617-619.  622-623);  in  the  face  of  the  testi- 
mony of  Mr.  D.  P.  Brown,  Captain  Nordstrom,  Mr.  Val- 
let  and  others,  that  such  little  cracks  on  the  deck  are  nor- 
mal, are  peculiarlj'^  local  and  induced  by  the  strains  put 
on  the  deck  at  padeyes  by  cargo  gear  handling  heavy 
lifts,  are  not  evidence  of  notch  sensitivity  or  brittle  frac- 
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ture,  but,  on  the  contrary,  by  not  propagating,  indicate 
tough  steel  and  do  not  affect  seaworthiness  in  any  way 
(Tr.  2744-45,  2885-86). 

After  Mr.  Hechtman  had  testified,  petitioner  called 
in  rebuttal  Mr.  D.  P.  Brown  and  Captain  Nordstrom. 
Since  the  value  of  a  witness'  testimony  is  largely  in 
proportion  to  his  qualifications,  we  will  speak  briefly  of 
these  men. 

Mr  Brown,  after  graduating  from  the  Massachusetts 
Institute  of  Technology  in  Naval  Architecture  and  Ma- 
rine Engineering,  and  also  from  Harvard  University, 
went  to  sea  for  a  time  for  practical  experience,  and 
joined  the  staff  of  the  American  Bureau  of  Shipping  in 
1922.  He  left  to  gain  practical  experience  in  shipyards 
and  returned  to  the  Bureau  in  1926.  In  1932  he  was  placed 
in  charge  of  the  hull  technical  work  of  the  Bureau,  later 
became  vice-president  and  chief  surveyor,  and  in  1952 
was  elected  Senior  Vice-President  and  Technical  Man- 
ager. He  is  the  senior  technical  officer  of  the  American 
Bureau  and  as  such  is  a  member  of  the  Ship  Structure 
Committee,  so  often  mentioned  in  the  testimony,  ap- 
pointed by  the  Secretary  of  the  Treasury,  and  is  prob- 
ably the  most  eminent  man  in  the  United  States  on  the 
subject  of  welded  ships  and  their  construction  (Tr.  2728- 
29,  2733,  210).  He  has  an  international  reputation. 

Captain  Nordstrom  has  had  from  thirty-eight  to 
forty  years'  experience  at  designing,  construction  and 
repairs.  He  was  with  the  well-known  Skinner  8b  Eddy 
Shipyards  in  Seattle,  taking  part  in  the  designing  of 
seventy-six  ships.  He  became  an  independent  consulting 
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naval  architect  in  1928,  rebuilt  vessels  for  the  Navy  at 
Todd  Shipyards  at  Seattle,  was  promoted  to  captain  of 
the  Navy  in  1945,  was  in  charge  of  repair  of  ships'  battle 
damage  in  Seattle  during  the  war,  and  has  other  quali- 
fications too  numerous  to  mention  (Tr.  2849-65). 

It  would  be  tedious  to  review  in  detail  the  testimony 
of  these  men,  and  it  would  be  laboring  the  point  too 
much.  It  is  perhaps  enough  to  say  that  they  refute  Mr. 
Hechtman's  testimony  entirely.  Mr.  Brown  said  there 
was  nothing  in  the  history  of  the  PENNSYLVANIA  to 
indicate  any  weakness  (Tr.  2746):  that  the  little  deck 
cracks  around  the  padeyes  (they  were  all  repaired)  are 
not  unusual  (Tr.  2745)  and  really  indicate  tough  steel 
since  they  did  not  propagate  (Tr.  2744);  that  the  sur- 
veyor's report  of  the  small  hog  is  of  no  significance  (Tr. 
2748)  ;  that  sometimes  such  an  appearance  of  a  slight  hog 
is  a  result  of  an  illusion  from  the  way  the  ship  sits  on  the 
blocks  (Tr.  2748-49);  that  it  is  inconceivable  that  other 
surveyors  did  not  report  any  hog  (Tr.  2749).  (Remember 
he  is  the  boss  of  all  these  surveyors) ;  that  the  damage  to 
the  PENNSYLVANIA,  as  shown  by  her  history,  was  not 
unusual;  that  the  2 2 -foot  deck  crack  would  be  no  indi- 
cation of  notch  sensitivity  in  the  ship  (Tr.  2743) ;  that  it 
would  have  no  effect  whatever  in  producing  the  subse- 
quent crack  between  frames  93  and  94  (Tr.  2803-04) ; 
that  even  if  Mr.  Hechtman's  hog  were  all  true,  it  would 
not  affect  the  ship  (Tr.  2810) :  that  the  fact  that  the  ship 
suffered  two  major  cracks  is  of  no  significance,  consider- 
ing the  circumstances  under  which  they  occurred  (Tr. 
2771). 
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Captain  Nordstrom's  testimony  is  generally  to  the 
same  effect;  that  the  little  deck  cracks  are  a  common 
phenomenon  that  occur  from  local  stiffness  of  the  ma- 
terial, due  to  the  padeyes'  presence  and  the  loads  applied 
to  them  (Tr.  2885-86)  ;  that  they  are  common  to  all  ships 
and  are  not  part  of  the  overall  stress  pattern  of  the  hull 
(Tr.  2886) ;  not  propagating  indicates  tough  steel  (Tr. 
2886) ;  from  his  examination  of  all  A.B.S.  Reports  in 
claimants'  Exh.  147,  it  was  his  opinion  that  the  PENN- 
SYLVANIA was  not  permanently  damaged  anywhere 
(Tr.  2881-82) ;  that  no  hog  in  any  proper  sense  was  ever 
present  (Tr.  2883)  ;  that  the  crack  in  the  deck  relieved  the 
stress  at  that  point,  due  to  heavy  weather  at  sea  (Tr. 
2922).  Significant  of  the  toughness  of  the  steel  is  the  fact 
that  the  crack  stopped.  "The  ship  did  not  break  in  two" 
(Tr.  2923). 

We  will  not  review  Mr.  Vallet's  testimony,  but  it  was 
of  the  same  general  tenor. 

We  feel  we  have  perhaps  labored  this  matter  too 
much.  It  is  only  because  claimants  have  relied  so  strong- 
ly on  Mr.  Hechtman  that  we  have  discussed  it  at  all. 
The  Court  apparently  paid  no  attention  to  his  theory. 
And  perhaps  we  should  have  done  the  same. 

Further  Discussion  of  the  Trial  Court's 
"Contributory  Factors"  oi  Unseaworthiness- 
Findings  IV  and  V 

Having  proved  the  ship's  general  seaworthiness;  hav- 
ing shown  the  fallacy  of  the  Court's  reasoning  that  be- 
cause other  ships  survived  the  storm  and  the  PENN- 
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SYLVANIA  did  not,  she  must  have  been  unseaworthy; 
having  disposed  of  "crack  sensitivity",  we  now  come  to 
the  other  "contributing  factors  of  unseaworthiness" 
found  by  the  Court  as  having  culminated  from  the  ship's 
unseaworthiness  at  the  inception  of  the  voyage — with- 
out, we  again  remind  this  Court,  saying  what  the  unsea- 
worthiness was.  You  cannot  inier  unseaworthiness  be- 
cause steering  gear  fails,  deck  cargo  comes  adrift,  or 
hatches  are  torn  loose  or  stove  in  in  the  worst  storm 
in  thirty  years.  There  must  be  some  proof.  There  was 
none. 

Besides  the  14-foot  crack,  the  other  "contributing 
factors"  mentioned  by  the  Court  are  these: 

Sea  water  entering  the  engineroom. 

Failure  of  steering  gear. 

Taking  water  in  No.  1  hold. 

Deck  cargo  coming  adrift.  Taking  tarpaulins  off  for- 
ward hatches. 

No.  2  hatch  open  and  full  of  water. 
(Findings  IV  and  V) 

Although  none  of  these  is  proof  of  unseaworthiness 
at  the  inception  of  the  voyage,  considering  the  storm, 
we  shall,  since  they  are  thus  obliquely  in  the  Findings, 
discuss  them.  The  discussion  will  be  in  the  order  named 
First,  then,  as  to: 

SEA  WATER  ENTERING  THE  ENGINEROOM 

Not  much  need  be  said  on  this  since  it  is  but  a  corol- 
lary of  the   14-foot  crack,  which  we  have  already  dis- 
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cussed.  If  that  crack,  especially  considering  the  storm,  is 
no  proof  of  unseaworthiness  at  the  inception  of  the  voy- 
age, then  a  mere  consequence  of  the  crack,  like  this 
water,  is  not  unseaworthiness  either. 

It  is  enough  to  add  that  the  water  entering  the  en- 
gineroom  never  gave  any  trouble,  as  indeed  is  readily 
understandable  since  the  crack  was  only  a  crack  termin- 
ating in  a  hair-line,  where  it  stopped  only  four  feet  be- 
low the  water-line  (Tr.  221). 

To  put  this  beyond  doubt,  the  radiograms  themselves 

say  of  this  water: 

"CAN  HANDLE  WITH  PUMPS  IF  SITUATION 
DOES  NOT  BECOME  WORSE"  (Exh.  127) 

and  later — 

"PUMPS  HOLDING  IN  ENGINEROOM"  (Exh. 
127) 

and  never  do  say  the  engineroom  was  flooded,  or  in 
trouble. 

(An  attempt  was  made  by  counsel  to  prove  by  the 
"Queen  Victory's"  radio  log  that  the  engineroom  was 
flooded.  This,  however,  was  pure  hearsay,  and  was  ob- 
jected to  (Tr.  1709).  It  was  mere  radio  gossip  between  her 
operator  and  some  other  ship,  garbling  the  PENNSYL- 
VANIA'S real  broadcast  that  she  was  "taking  water  in 
engineroom."  How  could  she  be  "pumping  all  oil"  if  her 
engineroom  was  flooded?  And  why  do  none  of  her  own 
messages  say  it  was  flooded?) 

Next  as  a  "contributing  factor" 
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FAILURE  OF  STEERING  GEAR 

If  the  Court's  "contributing  factor"  "culminating", 
etc.,  means  that  the  steering  gear  was  itself  unseaworthy 
at  the  inception  of  the  voyage,  it  is  clearly  erroneous.  It 
is  without  any  proof  whatever. 

The  only  evidence  we  have  of  steering  gear  "failure" 
is  in  the  radiograms  themselves.  Of  course  this  Court  is 
just  as  able  to  interpret  them  as  the  trial  court.  Being 
a  written  record,  there  is  no  presumption  in  favor  of  the 
trial  court's  findings. 

The  first  radiogram  suggesting  any  steering  difficulty 

is  the  7th  in  the  sequence  previously  listed.  It  was  sent 

some  hours  after  the  1st,  and  was  as  follows: 

"091730Z  GMT  51.09  N  141.31  W  ENDEAVOR- 
ING TO  STEER  COURSE  OF  110  DEGREES 
CAN'T  STEER  AT  PRESENT  TAKING  WATER 
NR  ONE  HOLD  AND  ENGINEROOM"  (Exh. 
127) 

In  this  message  the  designation  of  his  course  as  110 
degrees  shows  that  he  had  carried  out  his  previously  ex- 
pressed intention  of  turning  around  and  heading  back  to 
Seattle.  The  very  fact  that  he  was  able  to  execute  that 
turn  in  those  dangerous  seas  is  itself  proof  of  the  sea- 
worthiness of  his  steering  gear.  It  is  also  quite  probable 
that  he  damaged  it  during  that  turn.  The  statement  that 
he  is  "endeavoring  to  steer  course  of  110  degrees"  cer- 
tainly implies  that  he  had  some  method  of  steering  and 
was  using  it.  This  being  so,  the  further  "can't  steer  at 
present"  cannot  mean  that  he  could  not  steer  at  all,  but 
only  that  he  was  having  difficulty  holding  that  course, 
either  because  of  having  to  resort  to  hand  steering  gear, 
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or  because  of  the  tremendous  seas — just  as  Captain 
Maeda  and  Captain  McMunagle  couldn't  steer  the  de- 
sired course  either. 

The  next  pertinent  message  is  No.  9  in  the  sequence 
previously  listed.  This  message,  sent  almost  an  hour 
later,  stating  "down  by  head,  cannot  steer  ...  if  we 
cannot  fix  steering  gear  will  require  assistance",  means 
that  his  steering  is  handicapped  by  his  ship  being  down 
by  the  head  and  by  some  failure  in  his  regular  gear;  but 
does  not  mean,  any  more  than  the  first  message  did,  that 
he  could  not  steer  at  all,  by  use  of  his  hand  steering 
gear.  This  is  confirmed  in  the  later  message,  picked  up 
by  the  "Cygnet  III"  at  201 5Z,  that  he  actually  was 
"using  hand  steering"  (11th  radiogram  in  the  sequence 
previously  listed). 

Finally  there  is  the  still  later  message  (12th  and 
16th  in  the  sequence  listed)  that  he  "has  got  steering 
gear  fixed"  but  that  he  couldn't  steer  as  the  rudder  was 
too  far  out  of  water  (by  the  ship  being  down  by  the 
head) . 

A  fair  interpretation  of  the  messages  therefore  is  that 
he  had  some  undefined  trouble  with  the  steering  gear, 
not  very  serious,  since  he  got  it  fixed,  and  that  mean- 
while he  used  his  hand  steering  gear  but  couldn't  steer 
accurately,  with  the  ship  so  far  down  by  the  head  and 
the  seas  so  high. 

Thus,  there  is  no  justification  for  the  finding  sub- 
mitted by  Government  counsel,  and  adopted  by  the 
Court,  that  the  ship  was  "completely  unable  to  steer 
by  any  method  in  heavy  seas". 
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But  even  if  you  put  this  worst  possible  construction 
on  the  radiograms,  it  would  be  no  proof  of  unsea- 
worthiness of  the  steering  gear.  Many  a  ship  has  had 
her  steering  gear  disabled  in  great  storms. 

"February  21.  Vessel  shipped  huge  sea,  breaking  cargo 
adrift  and  jamming  steering  gear."  Log  entry  of  The 
Newport  News,  199  F.  at  page  970. 

Steering  chains  parted  in  heavy  weather.  The  Flori- 
dian,  83  F.  (2d)  at  page  950.  The  books  are  full  of  such 
instances. 

The  best  proof  of  the  seaworthiness  of  the  steering 
gear  is  the  following: 

1.  Its  use  for  a  year  across  the  Pacific  and  back  on 
5  voyages,  with  no  failures  of  any  kind,  as  proved  by 
the  log  books  for  those  voyages  (Exhs.  40-44). 

2.  These  log  books  show  65  tests  of  the  steering  gear, 
including  the  emergency  gear. 

3.  The  steering  engine  was  inspected  on  each  watch 
(6  times  a  day)  by  the  oilers,  and  the  whole  steering  ap- 
paratus by  Chief  Engineer  Matthews  each  day,  on  these 
5  voyages  (Tr.  350-51). 

4.  After  loading  the  barley  at  Vancouver,  B.  C.  the 
vessel  navigated  the  tortuous,  winding,  narrow  channels 
of  the  inland  waters  of  British  Columbia  and  Puget 
Sound  to  Seattle, — a  sure  test  of  the  steering  gear. 

5.  On  the  trip  from  Seattle  to  the  Pilot  Station — 
67  miles — Pilot  Lovejoy  testified  the  ship  handled  per- 
fectly. 
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6.  She  went  through  the  heavy  weather  of  Storm  No. 
1  with  no  difficulty. 

7.  She  battled  Storm  No.  2  from  January  8th  until 
mid-morning  of  the  9th,  with  no  trouble  in  steering. 

8.  She  executed  the  most  dangerous  maneuver  a  ship 
can  attempt,  when  she  actually  turned  around  in  the 
vicious  seas  to  return  to  Seattle.  It  was  not  until  after 
that  turn,  that  she  first  reported  steering  difficulty. 

All  these  pragmatic  tests  recall  Judge  Fee's  remark 

in  The  Iowa: 

"The  ship  at  times  had  had  failures  in  the  Benson 
telemotor  steering  gear,  but  had  traveled  many 
thousand  miles  thereafter  and  prior  to  her  final 
voyage,  at  which  time  it  was  held  the  gear  was  in 
good  order  and  condition  and  the  ship  seaworthy 
in  that  respect."  The  Iowa,  34  Fed.  Supp.  843,  846. 

In  addition  to  the  foregoing,  all  of  the  PENNSYL- 
VANIA'S steering  gear  was  thoroughly  inspected  and 
tested  at  her  annual  inspection  in  August,  1951,  by 
Commander  Hamilton  and  Lt.  Rojeski  of  the  U.  S. 
Coast  Guard  and  by  the  Chief  Officer  and  Chief  En- 
gineer Matthews  (Exh.  53  and  55;  Tr.  658-62,  708-09. 
494).  The  detailed  test  inspections  were  described  by 
Commander  Hamilton.  These  careful  and  experienced 
men  all  found  the  steering  engine  and  all  steering  gear, 
including  the  emergency  hand-steering  gear,  in  good 
condition. 

Mr.  Miller,  A.B.S.  Surveyor,  also  examined  the  steer- 
ing gear  at  this  time.  He  testified : 

"I  examined  the  steering  arrangements,  which  con- 
sisted of  the  telemotor,  hydraulic  pumps  and  the 
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drive  motors;  emergency  gear,  and  found  them  in  a 
satisfactory  condition  .  .  ."  (Tr.  411-12:  Exh.  33). 

The  steering  engine  was  again  later  examined  by  Mr. 
Vallet,  mechanics  from  the  Albina  Engine  &  Machine 
Works  and  by  Coast  Guard  Inspectors  in  Portland  in 
November,  1951.  At  that  time  it  was  found  that  the 
extension  control  rod  of  the  emergency  hand  steering 
gear  extending  from  the  poop  deck  down  to  the  steer- 
ing engine  below  turned  hard.  It  passed  through  a 
cargo  compartment  and  it  was  found  that  some  army 
clothing  had  wrapped  around  the  rod,  making  it  hard 
to  turn.  It  was  still  possible  to  operate  it,  but  it  was 
hard.  This  was  removed  and  then  everything  was  in 
order.  At  this  time  not  only  Mr.  Vallet  and  the  Al- 
bina people,  but  the  Coast  Guard  Inspectors,  passed  the 
steering  gear  as  satisfactory  (Tr.  168-69).  It  is  no  mom- 
ent anyway,  because  the  rod  was  only  for  use  in  using 
tlie  emergency  hand-gear  while  the  operator  was  stand- 
ing on  the  poop  in  fair  weather.  It  could  be  equally 
operated  below  by  an  operator  in  the  steering  engine- 
room  itself,  which,  of  course,  would  be  the  proper  place 
in  heavy  seas  (Tr.  372-73,  376-77).  And  Vv'e  know  from 
the  radiograms  that  the  hand  steering  gear  actually  was 
used. 

The    PENNSYLVANIA'S    log    book    for   voyage    5, 

(Exh.  44)  contains  several  entries  concerning  tlie  testing 

of  this  emergency  gear  aft,  the  last  one  being  as  late  as 

December  13th,  1951,  as  follows: 

"From  Moji  Thursday,  December  13,  1951 

To  Vancouver,  B.  C. 

1620  Turned  emergency  v.'heel  over  Hard  Right  & 
Hard  Left.     All  in  Order.       G.  E.  Elliott" 
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To  sum  up  then  this  matter  of  the  steering  gear: 

1.  If  the  Court's  Findings  IV  and  V  mean  that  one 
of  the  "faults,  failures,  breakdowns  and  defects"  was 
failure  of  the  steering  gear  and  that  such  failure  consti- 
tuted unseaworthiness,  there  is  no  proof  of  it. 

2.  The  temporary  failure  of  steering  gear  in  such  a 
storm  as  the  PENNSYLVANIA  was  encountering  is  not 
proof.  It  is  even  less  so  if  it  occurred,  as  seems  likely, 
during  the  dangerous  turning  movement  when,  as  Cap- 
tain McMunagle  has  said,  anything  can  happen.  The 
situation  is  not  unlike  that  in  The  Floridian,  where,  in 
heavy  seas,  her  steering  chains  parted  and  her  hand- 
steering  gear  was  smashed.  The  Court  said: 

"...  From  the  mere  breakage  there  is  no  evidence 
indicating  negligence  of  the  appellant  to  deprive  it 
of  the  exceptions  of  the  bills  of  lading.  If  competent 
men  considered  the  vessel  seaworthy,  after  an  in- 
spection, with  full  knowledge  of  repairs  made,  it 
indicated  that  due  diligence  had  been  used  in 
preparation  for  the  expectable  tests  and  strains  of 
her  voyage,  and  the  vessel  owner  was  justified  in 
believing  her  fit  for  the  voyage.  Any  damages  to  the 
vessel  later  must  be  regarded,  particularly  in  heavy 
seas,  as  resulting  without  fault  on  the  part  of  the 
owner."  The  Floridian,  1936  A.M.C.  1006,  1009 
(CCA.  2nd  Circuit). 

3.  The  seaworthiness  of  the  steering  gear  is  proven 
by  the  pragmatic  test  of  use  and  by  the  many  inspections 
and  tests  made  by  competent  men. 

4.  The  question  at  issue  is  not  what  happened  out 
in  the  storm.  It  is  unseaworthiness  at  the  inception  ot  the 
voyage. 
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5.  The  burden  of  proof  is  on  the  cargo  claimants. 
They  must  prove  not  mere  failure,  but  in  what  respect 
was  the  steering  gear  unseaworthy.  Neither  they  nor  the 
Court  have  suggested  it. 

6  How  can  they  sustain  this  burden  in  the  face  of  the 

pragmatic  test  of  use,  the  many  inspection-tests  and  the 

testimony  of  every  man  who  ever  examined  the  gear? 

The  reliance  rightly  placed  by  the  courts  on  such  tests  is 

illustrated  by  Judge  Fee's  statement  in  The  Iowa: 

"Complaint  was  made  of  the  engine  and  engineroom 
equipment.  But  this  was  all  inspected,  passed  and 
approved  by  the  Bureau  of  Marine  Inspection  and 
Navigation,  and  engineers  who  had  operated  the 
engines  testified  everything  was  in  good  and  suf- 
ficient working  order."  The  Iowa,  34  F.  Supp.  843, 
846. 

7.  We  repeat,  in  the  face  of  all  this  evidence,  how  can 
the  cargo  claimants  sustain  their  burden  of  proof?  There 
is  nothing  in  the  radiograms  to  help  them. 

The  next  "contributing  factor"  is 

TAKING  WATER  IN  NO.  1  HOLD 

Like  all  the  other  "factors",  this  is  stated  to  have 
"culminated  from  the  unseaworthy  condition  of  the  ves- 
sel at  the  inception  of  her  voyage" — without  a  hint  of 
what  that  alleged  unseaworthiness  was. 

Nor  is  there  in  the  evidence  any  information  at  all  as 
to  how  or  why  water  got  into  No.  1  Hold.  All  that  we 
have  is  the  radiogram  "TAKING  WATER  NR  ONE 
HOLD".  This  was  before  the  later  messages  saying  tar- 
paulins were  being  taken  off  hatches,  so  it  seems  that 
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was  not  the  cause  and  the  cause  was  a  mystery  to  the 
ship's  master  himself.  For  in  his  next  message  he  says 
that  he  cannot  "GET  FORWAD  TO  SEE  WHERE 
TROUBLE  IS". 

Now  it  is  obvious  that  the  mere  taking  of  water  in  a 
hold  is  no  evidence  of  unseaworthiness.  It  might  come, 
as  here,  from  the  violence  of  the  seas.  Or  it  might  come 
from  some  act  of  the  master  or  crew  after  the  ship  left 
port,  in  the  navigation  or  management  of  the  ship,  and 
having  nothing  to  do  with  seaworthiness.  Certainly  it  is 
no  proof  of  unseaworthiness  at  the  inception  of  the  voy- 
age, especially  when  every  man  who  ever  examined  the 
ship  testified  that  she  was  at  all  times  a  good,  sovmd, 
seaworthy  ship.  It  must  always  be  kept  in  mind  that  the 
burden  of  proof  is  on  the  cargo  to  prove  unseaworthi- 
ness. They  have  got  to  point  out  with  particularity  what 
the  unseaworthiness  was.  This,  of  course,  they  have  failed 
to  do.  The  obvious  cause  was  the  violence  of  the  seas. 

The  next  "contributing  factor"  is 

DECK  CARGO  COMING  ADRIFT  AND  TAKING 
TARPAULINS  OFF  FORWARD  HATCHES 

This  is  the  next  thing,  excerpted  from  the  radiograms, 
and  listed  by  the  Court  as  among  the  "faults,  failures, 
breakdowns  and  defects",  constituting  "factors  of  un- 
seaworthiness", contributing  to  the  vessel's  sinking,  and 
"culminating  from  the  unseaworthy  condition  of  the 
vessel  at  the  inception  of  her  voyage".  Findings  IV  and 
V. 

Here  again  the  Court  does  not  say  what  that  unsea- 
worthy condition  was.  He  does  not  point  out  any  defect 
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or  failure  in  the  securing  of  t±ie  cargo.  He  does  not 
mention  any  cause  why  it  came  adrift.  He  does  not  even 
say  which  cargo  came  adrift,  as  indeed  he  could  not, 
since  the  only  information  we  have  is  from  the  radio- 
grams, and  they  do  not  tell  us.  We  do  not  know  whether 
it  was  some  of  the  18  small  2 -wheel  trailers  stowed  by 
No.  2  and  No.  3  hatches,  or  the  "label"  cargo  stowed  in 
the  cribs  by  the  break  of  the  forecastle  head.  It  seems 
obvious  that  before  any  attempt  is  made  to  establish 
liability  on  this  score,  we  have  to  know  which  cargo 
came  adrift  and  what  the  defect  was,  if  any,  which 
caused  it.  We  have  no  information  on  that,  and  since  the 
cargo  claimants  have  the  burden,  they  must  fail. 

Of  course  the  mere  fact  that  it  came  adrift  is  no 
proof  at  all,  especially  in  the  worst  storm  in  thirty  years. 
Deck  cargos  frequently  come  adrift.  That  is  one  reason 
why  they  are  always  carried,  as  this  one  was,  at  "ship- 
per's risk". 

The  vague  generality  of  the  finding,  amounting  to 
no  more  than  a  conclusion,  makes  it  rather  difficult  to 
discuss.  But  guided  by  what  went  on  at  the  trial,  we  shall 
try. 

All  the  cargo  in  the  ship,  including  the  deck  cargo, 
was  loaded,  stowed,  lashed  and  secured  by  the  Govern- 
ment itself  (the  Army),  the  largest  claimant  here;  (and 
one  of  the  insurance  companies  is  merely  one  of  its  sub- 
rogees and  stands  in  its  shoes.)  This  was  done  pursuant 
to  the  Government's  amended  contract  of  carriage  with 
petitioner.  M.S.T.-60,  Exh.  132B.  This  provided  as  fol- 
lows: 
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"ARTICLE  5.  CARGO-LOADING  AND  DIS- 
CHARGING 

"(b)  The  loading  and  discharging  of  cargo  will  be 
performed  or  arranged  for  by  the  Government.  The 
Government  shall  prosecute  and  complete  loading 
and  discharging  with  reasonable  dispatch.  The  cargo 
shall  be  efficiently  loaded  in  the  vessel  using  no 
more  space  than  would  normally  be  required  for  the 
loading  of  like  cargo,  but  the  Contractor  shall  at  all 
times  provide  acceptable  space  for  the  loading  of 
cargo  shipping  under  this  contract.  'Acceptable 
space'  as  used  in  this  paragraph  means  such  space 
as  would  normally  be  used  by  that  particular  type 
of  cargo  as  declared  at  the  time  of  booking  and  in- 
cluding normal  access  thereto.  .  .  .  Failure  to  pro- 
vide acceptable  space  properly  prepared  for  receipt 
of  cargo  would  give  the  Government  the  right  either 
to  reject  the  space  offered  or  upon  agreement  with 
Contractor  to  have  the  space  properly  prepared  at 
the  expense  of  the  Contractor.  .  .  . 

"(h)  Cargo  shall  be  loaded,  stowed,  trimmed  and 
secured  by  the  Government  under  the  supervision 
and  to  the  satisfaction  of  the  Master. 

"(1)  In  no  case  shall  the  cargo  exceed  what  the 
vessel  can  reasonably  stow  and  carry,  in  the  judg- 
ment of  the  Master.  The  amount  of  the  deck  cargo 
shall  be  at  the  discretion  of  the  Master  and  the  load- 
ing (when  performed  by  the  Government  or  its 
Agents)  and  carriage  thereof  shall  be  at  the  risk  of 
the  Government.  Any  material  required  for  securing 
deck  cargo  is  to  be  furnished  by  the  Government 
and  for  its  account,  but  the  Government  may  have 
the  use  of  any  such  material  available  aboard  the 
vessel." 

The  deck  cargo  was  a  small  one,  about  67  long  tons. 
No  question  has  been  made  by  cargo  claimants  regard- 
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ing  the  stowage  and  security  of  the  18  small  2 -wheel 
trailers,  nor  of  the  two  7-ton  trucks.  The  attack  has 
centered  on  a  shipment  of  some  mild  acid  in  some  car- 
boys and  some  acetylene  tanks  carried  on  the  forward 
deck  by  the  break  of  the  forecastle  head.  Therefore  we 
confine  ourselves  to  that.  This  cargo  is  known  as  "label" 
cargo.  Under  the  Stowage  Regulations  of  the  U.  S.  Coast 
Guard,  it  is  not  permitted  to  carry  this  below  decks.  It 
must  be  stowed  on  deck.  The  Army  needed  it  in  Japan, 
and  it  was  stowed  on  the  only  place  allowed, — on  deck. 
The  usual  practice  is  to  build  a  box  or  crib  of  heavy 
timbers,  securely  lashed,  and  to  stow  the  label  cargo  in 
that.  Such  was  the  procedure  in  this  case.  Two  such  cribs 
were  built,  one  on  each  side  of  the  No.  2  hatch,  extending 
from  the  hatch  coaming  to  the  bulwark  rail  of  the  ship, 
leaving  just  enough  space  for  men  to  work  there  if  neces- 
sary, and  from  the  break  of  the  forecastle  head,  aft  to 
about  two-thirds  of  the  length  of  No.  2  hatch. 

These  cribs  or  boxes  were  strongly  built  and  securely 
lashed  with  three-quarter  inch  chains  extending  athwart- 
ships  over  their  tops  and  sides  and  with  a  chain  "belly- 
band"  to  prevent  it  shifting  aft  from  the  break  of  the 
forecastle  head.  The  "label"  cargo  was  tightly  stowed  in 
them. 

These  cribs  were  not  high.  They  extended  only  four 
and  one-half  to  five  feet  above  the  deck,  or  a  foot  to 
one  and  a  half  feet  above  the  ship's  bulwarks,  at  their 
lowest  part  (Tr.  992-1002,  Exhs.  17,  18  and  19;  Tr.  1075- 
82,  1138-39,  1185-87,  1197-98,  1734-35,  2682-2690,  Exh. 
187). 
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As  stated,  the  work  was  all  done  by  the  Govern- 
ment's own  stevedores.  Sam  Kamel,  a  lashing  foreman  of 
experience,  was  in  direct  charge  and  testified  that  the 
Army  demands  extra  strength  and  heavier  timbers  than 
is  usual  in  commercial  practice,  and  in  this  case  those 
demands  were  met.  He  concluded  his  testimony  by  say- 
ing that  the  ship  was  well  and  properly  stowed  and 
secured  for  sea  (Tr.  1063).  The  chains  were  furnished 
by  the  Army  itself.  Exhs.  81  and  132B. 

A.  L.  Hughes,  a  supercargo  employed  out  of  the 
Union  Hall  by  various  companies,  but  in  this  instance  by 
petitioner,  described  the  cribs,  the  label  cargo  tightly 
stowed,  the  lashings  good,  said  he  had  seen  lots  of  these 
cribs  and  this  was  as  good  as  any  he  ever  saw  (Tr.  1139- 
40,  1152). 

Captain  R.  A.  Johnson,  master  mariner  with  much 
sea  experience  and  acting  at  this  time  as  surveyor  for 
the  National  Cargo  Bureau,  said  that  he  was  on  the 
ship  as  late  as  January  4th  3.00  P.M.,  and  "that  there 
was  no  special  problem  in  regards  to  the  deck  load"  (Tr. 
1734). 

Captain  A.  B.  Johnson  (no  relation),  surveyor  for  the 
San  Francisco  Board  of  Marine  Underwriters,  with 
seventeen  years'  experience  at  sea  as  master,  described 
the  cribs.  He,  who  was  on  the  ship  as  late  as  the  morn- 
ing she  sailed;  and  whose  "primary  interest  was  to  check 
the  securing  of  it"  (the  deck  load)  (Tr.  1214),  approved 
it  all  (Tr.  1198-99,  1214). 

The  functions  of  these  two  cargo  surveyors  entitle 
their  testimony  to  special  weight.  For,  as  Captain  R.  A. 
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Johnson  said,  those  functions  are  "To  promote  safety  at 
sea  for  cargo,  vessel  and  crew  in  relation  to  the  stowage 
or  cargo"  (Tr.  1729). 

F.  G.  Allison,  supercargo  of  long  experience,  who  has 
worked  often  for  the  Army,  but  in  this  instance  was 
acting  for  the  petitioner,  likewise  described  the  cribs 
and  approved  them  throughout  (Tr.  1081,  1109). 

Finally,  and  most  important  because  he  was  the 
Government's  (Army's)  own  supercargo.  Captain  Shel- 
drup  described  the  cribs  and  their  lashings  and  the  stow- 
age of  the  cargo  and  said  that  they  were  good  and  he 
approved  them  all  (Tr.  2697). 

The  main  attack,  however,  of  cargo  claimants  has 
been  not  so  much  on  the  cribs  nor  their  construction  as 
on  their  location.  They  claim  that  they  should  have  been 
located  aft  of  the  midship  house  by  No.  4  hatch,  instead 
of  up  forward,  by  Nos.  2  and  3. 

All  of  the  witnesses  concerned  with  this,  Captain  R. 
A.  Johnson,  Captain  A.  B.  Johnson,  Captain  Sheldrup, — 
all  three  past-shipmasters  experienced  in  carrying  deck 
cargos, — fully  approved  the  forward  location  (Tr.  1734, 
1198-99,  2690,  2697). 

Indeed,  the  two  men  most  concerned.  Captain  Plover, 
the  master  of  the  ship,  and  Captain  Sheldrup,  supercargo 
for  the  Army,  owner  of  the  cargo,  discussed  the  matter 
and  expressly  designated  and  approved  the  forward  loca- 
tion, and  gave  the  reasons  therefor  (Tr.  2686-90,  2697, 
2716-17). 

Remember  that  Captain  Sheldrup  was  an  experienced 
shipmaster   himself,   and   the   Government's  own   man; 
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and  that  Captain  Plover  was  the  man  responsible  for  the 

safety  of  his  ship,  cargo  and  the  lives  of  himself  and  crew. 

Captain  Plover  himself  requested  the  forward  location 

(Tr.  1153,  2716-17).  The  reason  for  that  request  was  that 

he  considered  it  a  better  and  drier  place  than  the  location 

aft,  where,  indeed,  he  had  had  trouble  with  acid  cargo 

shifting  on  a  previous  voyage.  His  log  book  for  Voyage  4, 

under  date  of  August  24th,  contains  the  entry: 

"Shipped  over  starboard  after  deck  tearing  acid 
cargo  box  adrift  and  damaging  forward  starboard 
No.  4  boom  rest;  cargo  shifting." 

He  knew  his  own  ship,  and  he  told  Sheldrup:  "This 
ship  is  very  good  by  No.  2  hatch  where  the  break — by 
No.  2  hatch  by  the  break  of  the  forecastle  head.  That  is 
where  we  want  it."  (Tr.  2716-17).  He  exercised  his  discre- 
tion as  a  master,  and  that  is  where  it  was  put. 

In  addition  to  all  of  these  men  who  actually  saw  the 
cargo  stowed,  and  whose  duty  it  was  to  see  that  it  was 
put  in  a  good  place,  we  have  the  corroborative  evidence 
of  Captain  Reid  of  the  "SHOOTING  STAR",  a  disin- 
terested third-party  witness.  It  was  not  petitioner,  it 
was  claimants'  counsel,  who  elicited  this  testimony  from 
him: 

"Q.  Have  you  ever  carried  acid? 
A.  Yes. 

Q.  In  what  form? 
A.  In  a  carboy,  yes. 
Q.  Where  did  you  carry  it? 
A.  On  deck. 
Q.  Where  on  deck? 

A.  Well,  sometimes  between  4  and  5,  sometimes 
at  the  break  of  the  house  by  No.  2. 

Q.  That  would  be  just  forward  of  the  house? 
A.  That  is  just  referring  to  the  "Shooting  Star"? 
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Q.  No. 

A.  You  are  referring  to  general? 

Q.  Yes. 

A.  /  know,  on  the  Victories  we  used  to  carry  it 
on  the  break  of  the  house.  Break  of  your  forecastle 
head  just  forward  of  No.  2  or  alongside  No.  2,  or 
back  at  No.  5."  (Italics  supplied)  (Tr.  1836). 

To  contradict  all  this  mass  of  evidence,  claimants 
produced  only  one  witness,  Mr.  Gilmour.  He  testified 
that  in  his  "opinion"  the  vessel  was  not  seaworthy  for  a 
voyage  across  the  North  Pacific  with  acid  stowed  for- 
ward by  the  No.  2  hatch  (Tr.  2339).  This,  of  course,  was 
only  an  opinion  and  its  value  must  be  judged  by  the 
witness's  qualifications.  He  did  not  have  them,  and  he 
testified  over  objection.  He  has  been  to  sea  only  in  the 
engine  department  and  rose  to  chief  engineer.  He  came 
ashore  and  was  port  engineer  for  Pacific  Steamship 
Company  until  1936,  and  until  1938  for  the  Alaska 
Steamship  Company  (Tr.  2269).  He  has  never  been  a 
deck  officer  in  his  life,  and  it  is  deck  officers  and  not 
engineers  who  handle  and  stow  cargo.  His  only  acquain- 
tance with  "label"  cargo  was  that,  while  port  engineer, 
he  instructed  his  port  carpenters  to  build  boxes  for  it  on 
deck  for  the  Pacific  Steamship  Company  (Tr.  2278), 
where  the  location  would  be  decided,  not  by  him,  but  by 
the  mate  or  master  (Tr.  2303).  Furthermore,  it  is  well 
known  that  Pacific  Steamship  Company  was  engaged 
only  in  the  coastwise  trade,  largely  to  Alaska's  inland 
waters,  and  with  small  ships.  The  qualification  of  small 
ships  is  important  because,  as  Captain  Sheldrup  says,  on 
small  ships  he  too  would  carry  tlie  acid  aft.  But  this  does 
not  apply  to  large  ships  like  Victories.  Mr.  Gilmour  has 
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never  made  a  voyage  as  chief  engineer  across  the  North 
Pacific  (Tr.  2315)  ;  nor  on  a  Victory  ship;  nor  on  a  Liberty 
ship.  In  short,  he  has  never  had  any  experience  at  all  with 
carrying  acid  cargos  across  the  North  Pacific  in  cribs  or 
otherwise.  After  he  ceased  being  port  engineer  for  the 
Alaska  Steamship  Company,  he  became  a  hull  and 
machinery  surveyor  for  Alexander  Gow  in  Seattle.  As 
such,  he  is  competent,  but  cargo  surveying  is  entirely  out 
of  his  line.  As  he  said  himself,  referring  to  hull  and  ma- 
chinery, "That  part  of  the  business  keeps  me  pretty  busy", 
and  he  only  does  cargo-surveying  "once  in  a  while"  when 
the  other  men  of  his  organization  are  busy  (Tr.  2309).  He 
has  acted  only  once  as  cargo  surveyor  for  a  vessel  bound 
for  the  Orient,  and  that  ship  carried  no  "label"  cargo 
(Tr.  2279).  In  short,  Mr.  Gilmour  has  no  qualifications  to 
warrant  his  opinion  being  accepted  as  against  the  testi- 
mony of  the  many  competent  men,  ex-sea-captains  and 
surveyors,  who  actually  saw  this  cargo  loaded  and  ap- 
proved it  all,  including  Captain  Sheldrup,  the  Govern- 
ment's own  man, — and  Captain  Plover. 

We  pass  over  the  testimony  of  Captains  Ulstad,  and 
Harry  Johnson,  and  Mr.  Maurice,  for  their  qualifications 
were  of  the  slightest,  and  they  did  not  condemn  the  stow- 
arge  forward  as  unseaworthy.  They  merely  expressed  a 
preference  for  after-deck  stowage.  But  that,  of  course, 
is  a  choice  which  must  be  left  to  the  master. 

Mr.  Gilmour  also  had  some  criticism,  which  he  did 
not  press  very  strongly,  that  the  cribs  would  have  been 
"better"  if  they  had  been  "parallel"  (by  which  he  meant 
exactly  rectangular)  instead  of  "tapered"  as  they  slightly 
were,  since  the  outboard  side  of  each  crib  more  or  less 
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followed  the  sheer  of  the  ship  (Tr.  2281,  corrected  Tr. 
2387).  His  reason  was  that  the  carboys  could  be  blocked 
off  better  in  a  "parallel  box"  (Tr.  2280). 

Of  course,  the  testimony  was  that  they  were  blocked 
off  and  that  it  was  a  tight  stow  (Tr.  994,  1078,  1140). 
Also,  a  glance  at  Exhibit  No.  17,  which  is  a  photograph  of 
this  part  of  a  Victory  ship  will  show  how  slight  any  taper 
would  be,  only  a  foot  or  two  in  the  whole  length  of  the 
crib  (Tr.  1035-36).  He  did  not  say  that  the  taper  would 
make  the  crib  unseaworthy.  He  merely  expressed  a  prefer- 
ence for  a  rectangular  crib  being  "better".  None  of  the 
other  many  witnesses  already  named  agreed  with  him.  So 
we  say  no  more  about  it. 

Finally,  we  come  to  a  matter  which,  it  seems  to  us, 
is  conclusive: 

Article  5  of  MST-60,  already  quoted,  says  that  the 
contractor  (the  petitioner  here)  shall  provide  "acceptable 
space"  for  loading  the  cargo.  It  then  defines  "acceptable 
space"  as  "such  space  as  would  normally  be  used  by 
that  particular  type  of  cargo".  "Failure  to  provide  ac- 
ceptable space"  gives  "the  Government  the  right  to  re- 
ject the  space  offered"  (Exh.  132B). 

The  Government  did  not  reject  the  space  in  this  in- 
stance. It  accepted  it.  This  was  an  acknowledgement  on 
its  part  that  it  was  "acceptable  space"  and  such  as 
"would  normally  be  used  by  that  particular  type  of  car- 
go". This,  therefore,  is  conclusive  proof  that  the  place 
where  the  crib  was  built,  forward  by  No.  2  hatch,  and  the 
structure  and  shape  of  the  crib  itself  were  "such  as  would 
normally  be  used"  and  is  an  admission  of  the  seaworthi- 
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ness  of  the  crib  and  its  location.  "The  shipper  bargains  for 
no  more  than  usual  carriage".  The  Pacific  Fir,  57  F  (2d) 
965,  967. 

Furthermore  the  "loading"  and  "carriage"  of  this 
deck  cargo  were  "at  the  risk  of  the  Government"  M.S.T.- 
60,  Article  5(1).  Exh.  132B. 

SECURITY  OF  THE  HATCHES 

The  Court's  finding  that  the  deck  cargo  came  adrift 
taking  the  tarpaulins  off  the  forward  hatches  does  not 
find  any  fault  with  the  hatches  or  the  manner  in  which 
they  were  secured.  He  attributes  the  taking  off  entirely 
to  the  deck  cargo  coming  adrift, — very  natural  in  such 
a  storm.  The  Court  was  correct.  The  radiograms  them- 
selves assign  that  as  the  cause,  and  we  agree  with  them 
and  the  Court.  Since  he  ascribes  no  fault  to  the  hatches 
or  the  tarpaulins,  perhaps  we  should  let  the  matter  rest 
here. 

We  note  briefly,  however,  some  testimony  adduced 
by  the  claimants  that  the  cross-battens  across  the  hatch- 
es on  Voyage  5  were  bent.  The  testimony  was  of  the 
weakest,  coming,  as  it  did,  from  two  ordinary  seamen 
(a  cab  driver  (Tr.  2093),  and  a  car  salesman  (Tr.  2097)  ) 
and  an  old  ship's  carpenter,  and  was  irrelevant  anyway, 
since  it  pertained  only  to  Voyage  5  and  it  is  Voyage  6 
with  which  we  are  concerned.  Furthermore,  these  wit- 
nesses admitted  that  in  spite  of  any  "bending",  they  were 
able  at  all  times,  by  screwing  up  the  turnbuckles,  to  keep 
the  cross-battens  tight  across  the  hatches;  which,  of 
course,  is  all  that  is  required  (Tr.  2096,  2102-3,  2086-87). 


120 

The  truth  is  that  the  bend  which  these  witnesses 
were  talking  about  was  probably  the  natural,  inten- 
tional, slight  curve  or  spring,  present  in  all  cross-battens 
to  facilitate  their  being  tightened  up  with  the  turn- 
buckles,  and  which  may  readily  be  seen  in  the  photo- 
graph of  a  hatch  (Exh.  19). 

It  may  be  noted  too  that  the  ship  was  equipped  with 
cables  which  could  have  been  used  as  substitutes  for 
cross-battens  or  as  supplemental  thereto  had  the  master 
so  chosen  (Tr.  306,  1230). 

In  passing,  we  observe  that  it  is  only  Nos.  1  and  2 
Hatches  that  are  in  question.  No.  3  Hatch  was  never 
mentioned  in  the  radiograms  at  all.  Also  it  is  difficult  to 
see  how  drifting  cargo  could  take  tarpaulins  off  No.  1 
Hatch,  since  that  hatch  was  up  on  the  higher  forecastle 
deck  where  there  was  no  cargo. 

But  regardless  of  all  this,  the  testimony  of  all  the 
witnesses  who  were  on  the  ship  at  the  beginning  of  Voy- 
age 6,  just  before  she  sailed,  and  whose  responsibility  it 
was  to  know  something  about  these  hatches,  is  that  the 
hatches  were  battened  down  in  good  shape,  with  three 
tarpaulins  each  (where  only  two  are  required),  and 
with  all  the  battens  and  cross-battens  good.  Allison  (Tr. 
1091-94),  Capt.  A.  B.  Johnson  (Tr.  1188,  1208).  We 
especially  note  supercargo  Capt.  Sheldrup  because  he  was 
the  Government's  own  man.  He  was  right  at  No.  1  Hatch 
when  they  opened  it  and  rebattened  it,  and  was  right 
at  No.  2  Hatch  after  it  had  been  battened,  and  while 
they  were  lashing  the  acid  cribs,  and  he  observed  noth- 
ing wrong  with  the  cross-battens  at  all  (Tr.  2694-97). 
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Although  the  other  hatches  are  not  involved,  he  testi- 
fied they  were  all  battened  securely  (Tr.  2697). 

It  can  hardly  escape  attention  that  although  the  ship 
was  swarming  with  longshoremen  and  army  personnel, 
the  Government,  the  largest  claimant  here,  did  not  call 
a  single  witness  from  these,  its  own  people,  to  refute 
the  above  testimony. 

Although  an  earlier  radiogram  from  the  ship,  ninth 
in  the  sequence  listed,  said  the  deckload  was  "taking" 
the  tarpaulins  off  the  forward  hatches,  a  later  radiogram, 
eleventh  in  the  sequence  listed,  says, — "TARPS  FWD 
HATCHES  STILL  HOLDING". 

The  fact  that  they  were  still  holding,  this  late  in  the 
storm,  in  spite  of  the  many  hours  battering  of  the  seas, 
is  the  surest  indication  that  the  hatches  and  cross-bat- 
tens in  general  were  very  good. 

The  trial  court  evidently  thought  so  too,  and  we'll 
let  it  go  at  that. 

We  hope  we  have  not  labored  these  matters  too  much. 
The  essence  of  it  all  is  that  there  is  no  proof  that  the 
vessel  at  the  inception  of  her  voyage  was  unseaworthy  in 
respect  to  her  deckload,  or  the  security  of  her  hatches. 
The  meager  facts  gleaned  from  the  radiograms  are  cer- 
tainly not  evidence  of  unseaworthiness,  considering  the 
violence  of  the  storm  the  ship  was  in.  While  the  deck 
cargo  coming  adrift  taking  the  taupaulins  off  the  hatch- 
es is  grouped  by  the  trial  court,  along  with  other  mat- 
ters, as  a  contributing  factor  of  unseaworthiness  cul- 
minating from  unseaworthiness  at  the  inception  of  the 
voyage,    he    nowhere    says    what    that   unseaworthiness 
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was, — nowhere  says  the  deck  cargo  was  improperly 
stowed  or  secured,  raowhere  finds  fault  with  the  tarpaulins 
or  their  battens  or  the  hatches.  He  really  could  not.  For 
there  was  no  proof.  And  the  burden  was  on  the  cargo 
claimants. 

The  next  "contributing  factor"  is 

NO.  2  HATCH  OPEN  AND  FULL  OF  WATER 

This  is  the  last  of  the  "contributing  factors"  listed  by 
the  Court  as  one  of  the  "faults,  failures,  breakdowns  and 
defects"  "culminating  from  the  unseaworthy  condition  of 
the  vessel  at  the  inception  of  her  voyage". 

We  do  not  feel  like  spending  many  words  on  this. 

With  the  deckload  taking  the  tarpaulins  off  the  hatch, 

thus  admitting  water,  with  the  ship  down  by  the  head. 

making  it  easier  than  ever  for  the  tremendous  seas  to 

come  aboard  and  pound  this  hatch,  it  is  no  wonder  that 

the  hatch  covers  were  torn  off  or  smashed.  This  is  not 

evidence  of  unseaworthiness. 

"Nautical  periodicals  contain  repeated  accounts  of 
the  damage  done  even  to  well-found  ships,  steam  as 
well  as  sail,  by  the  masses  of  water  that  may  fall  on 
board  when  such  seas  break;  of  decks  swept  clean 
of  boats  and  houses,  of  bulwtirks  carried  away,  and 
oi  hatches  stove  in  by  the  mere  weight  oi  water. 
Many  a  ship  has  been  lost  with  all  hands  under  such 
circumstances." 

Quotation  from  "Wind  Waves  at  Sea,  Breakers  and 
Surf",  Navy  Department  Hydropraphic  Office  Publica- 
tion No.  602,  at  page  51  (Exh.  129).  And,  as  Captain 
McMunagle  testified,  in  seas  like  that  anything  can  hap- 
pen (Tr.  2009). 


123 

Indeed  it  was  cargo  claimants'  counsel  himself,  Mr. 

Gearin,  who  brought  this  out  in  his  cross-examination 

of  Mr.  Vallet: 

"Q.  Sometimes  a  sea  itself  will  tear  tarps  loose, 
won't  it? 

A.  Yes. 

Q.  Sometimes  the  hatches  will  be  stove  in  be- 
cause of  the  water?  I  am  referring  particularly  to  the 
forward  hatches. 

A.  In  extremely  bad  weather,  yes."  (Tr.  234). 

And  again: 

"Q.  Just  a  few  more  questions  and  I  can  be 
through  by  12:00  o'clock,  Mr.  Vallet.  Would  you 
say  when  you  get  into  violent  seas  that  a  sea  could 
hit  the  side  of  a  hatch  and  tear  the  tarps  off  and 
rip  the  battens  off? 

A.  That  has  happened,  yes."  (Tr.  236). 

As  already  remarked  the  trial  court  has  not  pointed 
out  a  single  item  wherein  the  hatches  or  their  covers 
were  unseaworthy ;  or  why  the  No.  2  hatch  was  open  and 
full  of  water.  He  has  merely  made  a  generalization  that 
the  ship  was  unseaworthy  at  the  inception  of  her  voyage. 
Certainly,  with  the  burden  of  proof  on  the  cargo  claim- 
ants to  prove  unseaworthiness,  this  Court  will  not  follow 
any  such  generalization  as  that,  with  no  proof  to  support 
it. 

LATENT  DEFECTS  AND  DUE  DILIGENCE 

The  Court  erred  in  not  finding  that  if  there  were  any 
defects  in  the  ship,  they  were  latent  and  not  discoverable 
by  due  diligence,  and  in  not  finding  that  petitioner  had 
exercised  due  diligence  to  make  the  ship  seaworthy. 
Specifications  of  Error  III  and  V. 
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The  questions  of  latent  defect  and  due  diligence  are 
so  closely  related  that  we  shall  discuss  them  together. 

SUMMARY 

If  the  loss  was  caused  by  any  defects  in  the  ship, 
(which  we  do  not  admit),  they  were  latent  and  not  dis- 
coverable by  due  diligence,  and  on  that  ground  petitioner 
should  have  been  exonerated. 

If  the  loss  was  caused  by  any  unseaworthiness  of  the 
ship,  of  any  kind,  latent  or  not  (which  we  do  not  admit), 
the  petitioner  should  nevertheless  have  been  exonerated 
because  it  proved  that  it  used  due  diligence  to  make  the 
ship  seaworthy. 

FIRST,  AS  TO  LATENT  DEFECTS— ARGUMENT 

The  Carriage  of  Goods  by  Sea  Act,  1936,  provides 
that  the  ship  shall  not  be  responsible  for  loss  or  damage 
arising  or  resulting  from  "latent  defects  not  discover- 
able by  due  diligence",— Title  46  USCA  §  1304(2)  (p). 
The  Canadian  Act  provides  the  same. 

We  do  not  concede  that  there  were  any  latent  de- 
fects in  the  PENNSYLVANIA,  but  if  there  were,  and 
they  caused  the  loss,  petitioner  is  nevertheless  entitled 
to  exoneration  under  this  exemption. 

The  trial  judge,  in  his  Memorandum  Opinion,  made 

findings  on   this  point,   which,   if  logically  carried  out, 

should  have  resulted  in  a  decree  of  exoneration.  He  said 

in  his  Memorandum  Opinion: 

"Just  what  latent  defects  in  hull  or  equipment  were 
responsible  for  the  disaster  cannot  be  determined 
with  certainty,   although  it  can  be  gathered  from 
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radiograms  sent  from  the  vessel  that  several  con- 
tributing factors  could  have  been  responsible." 

It  seems  clear  from  this  language  that  whatever  the 
"contributing  factors"  were,  they  resulted  from  "latent 
defects". 

Further  on  in  his  Opinion  he  was  even  more  specific. 

He  said: 

"Upon  an  examination  of  the  record  I  find  that 
any  defects  in  the  vessel  which  caused  her  to  sink 
were  not  apparent.  Those  charged  with  her  inspection 
used  the  care  of  reasonable  and  prudent  persons.  .  .  ." 

Here  is  a  flat  and  specific  finding  that  the  defects,  if 
any,  in  the  vessel,  "which  caused  her  to  sink",  were  not 
"apparent".  And  the  finding  is  followed  in  the  next 
sentence  by  the  specific  statement  that  those  in  charge 
of  the  vessel's  inspection  "used  the  care  of  reasonable 
and  prudent  persons",  which,  if  language  means  any- 
thing, means  due  diligence. 

Why  the  Court  ignored  these  findings  and  gave  no 
effect  to  them  in  his  decree,  we  cannot  explain.  But  it 
seems  plain  that  in  not  doing  so,  he  fell  into  an  error 
which  changed  the  whole  aspect  of  the  case.  The  failure 
to  enter  a  decree  in  accordance  with  these  findings  was 
"clearly  erroneous". 

Opposing  counsel  may  point  to  Article  VI  of  the 
Findings,  in  which  it  is  stated  that  the  petitioner  did  not 
use  the  due  diligence  required  by  law  to  make  the  vessel 
seaworthy.  This  is  a  general  finding,  without  any  refer- 
ence to  latent  defects.  It  is  so  contradictory  to  the  find- 
ings  in    the   Memorandum   Opinion   that   we   think   it 
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should  be  given  very  little  weight  in  this  Appellate 
Court.  Though  adopted  by  the  trial  court,  this  finding 
was  prepared  by  the  Government  counsel,  and  should 
not  outweigh  the  findings  in  the  Memorandum  Opinion 
which,  presumably  after  mature  consideration,  were  the 
Court's  own.  The  Court  never  recalled,  or  amended  his 
Memorandum  Opinion.  From  which  it  must  be  inferred 
that  he  intended  it  to  stand,  as  his  own  independent 
Findings. 

If  this  be  so,  then  there  is  an  end  of  the  matter,  for 
the  Opinion  covers  all  the  alleged  defects,  whatever  they 
were,  and  says  they  were  latent. 

But  regardless  of  this,  the  evidence  itself  justifies 
this  defense  against  those  alleged  defects  most  insisted 
upon.  We  refer  particularly  to  the  "notch  sensitivity"  of 
the  steel  and  the  steering  gear. 

Take  the  steel.  We  shall  not  again  refer  to  all  the 
evidence  that  it  was  not  notch  sensitive,  but  was,  on  the 
contrary,  good  tough  steel  (Br.  pp.  82-88,  97-99). 

We  confine  ourselves  now  merely  to  showing  that  if 
it  was  notch  sensitive,  there  was  no  way  to  find  it  out. 
There  was  not  even  any  indication  or  warning  to  put  the 
petitioner  on  notice.  The  2  2 -foot  deck  crack  was  no  in- 
dication— fully  explained  by  Mr.  Vallet  as  it  was  (Tr. 
211-215).  Cf.  Mr.  D.  P.  Brown's  testimony  that  it  was  of 
no  significance  (Tr.  2743).  In  fact  its  failure  to  propagate 
further  indicated  good  steel  (Tr.  2923) — a  fact  borne  out 
by  Mr.  Williams'  laboratory  analysis  (Tr.  1859,  1869. 
1875,  1877-78).  (It  is  worth  noting  that  many  ships  have 
cracks,  as  witness  Mr.  Williams  having  received  samples 
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from  114  ships  (Tr.  1857-58),  and  Mr.  Vallet's  testimony 
that  over  a  period  of  12  or  14  years  he  had  repaired 
hundreds  of  them  (Tr.  262). 

But  more  important  still  is  the  fact,  admitted  on  all 
sides,  that  there  is  no  way  of  determining  notch  sensi- 
tivity except  in  a  laboratory, — no  test  except  a  "destruc- 
tive" test,  which  means  taking  the  steel  plate  to  a  labora- 
tory and  breaking  it  up.  Also  is  the  admitted  fact  that  a 
ship's  plate,  found  to  be  notch  sensitive,  is  no  indication 
that  the  plate  next  to  it  may  be  so  (Tr.  1877).  Nor  is  the 
fact  that  a  ship  may  have  repeated  fractures,  significant. 
It  may  result  from  other  factors. 

Thus,  Mr.  D.  P.  Brown  testified: 

"Q.  Is  there  any  known  non- destructive  test  that 
can  determine  the  notch  sensitivity  or  strain-aging 
of  steel? 

A.  None  that  I  know  of. 

Q.  Is  there  any  test  by  which  a  shipowner  ex- 
perienced in  craftsmanship  could  go  over  the  rest 
of  his  ship  to  determine  whether  parts  of  the  ship 
were  subject  to  cracking? 

A.  There  is  no  such  means."  (Tr.  2746-47). 

Elsewhere  he  testified: 

"Q.  Is  there  any  way  of  telling  that  because  a 
certain  plate  cracks  in  a  ship  that  some  other  plate 
in  the  ship,  even  an  adjacent  plate,  may  be  subject 
to  cracking? 

A.  No,  sir;  I  know  of  no  method.  I  know  of  no 
correlation  between  a  fracture  in  one  plate  and  the 
quality  of  the  next  plate."  (Tr.  2741). 

He  also  testified  that  even  repeated  fractures  (which 
the  PENNSYLVANIA  had  not),  are  not  significant,  and 
why  (Tr.  2742-43),  and  that  in  spite  of  all  the  research 
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and  all  tJie  money  spent  by  the  governmental  agencies 
and  his  committee  in  studying  the  problem  of  brittle 
fracture,  the  problem  has  not  been  solved  (Tr.  2810). 

How  then,  it  may  be  asked,  could  this  petitioner 
solve  it,  even  if  we  should  concede  that  this  ship  pre- 
sented such  a  problem? 

Mr.  Williams,  the  Government's  expert,  confirmed 
Mr.  Brown. 

He  testified: 

"Q.  Do  you  know,  Mr.  Williams,  that  the  test  of 
a  deck  plate  of  a  ship  is  no  indication  of  the  qual- 
ity or  strength  or  notch  sensitivity  of  another  plate 
on  a  different  part  of  the  ship? 

A.  That  is  perfectly  true."  (Tr.  1877). 

And  again: 

"Q.  Is  there  any  known  test  of  that  character 
(non  destructive)? 

A.  No,  there  is  not. 

Q.  There  is  not.  The  only  way  you  can  deter- 
mine the  notch  sensitivity  of  a  piece  of  steel  or  steel 
plate  is  to  take  it  apart  and  put  it  in  the  laboratory 
and  test  it;  isn't  that  true? 

A.  That  is  true."  (Tr.  1878-79). 

He  also  agreed  with  Mr.  Brown  that  the  problem  of 
notch  sensitivity  had  not  been  solved  (Tr.  1879). 

Even  Mr.  Hechtman  had  to  agree  that  the  only 
possible  tests  were  laboratory  tests,  and  that  he  did  not 
mean  to  say  that  it  would  be  possible  to  go  over  the 
body  of  a  450-foot  ship  and  determine  whether  any 
plate  was  stain-aged  (Tr.  2613),  and  that  the  problem  of 
brittle  fractures  has  not  been  solved  (Tr.  2591-92). 
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It  is  quite  evident  from  the  foregoing  that  if  the  ship 
was  anywhere  notch  sensitive  (and  all  the  evidence 
points  the  other  way),  it  was  a  latent  defect,  not  dis- 
coverable by  due  diligence,  for  which  the  shipowner 
would  not  be  liable.  (46  USCA  §  1304(2)  (p),  and  the 
identical  Canadian  Act.) 

As  to  the  steering  gear.  Neither  the  Trial  Court,  nor 
anyone  else  has  pointed  out  wherein  it  was  defective. 
The  Court's  Opinion  treats  all  the  alleged  defects  as 
"latent"  and  this  would  include  the  steering  gear.  We 
deny  any  defects  at  all.  Any  failure  was  due  to  the 
storm.  But  if  there  were  any  defects,  latent  or  not,  they 
certainly  were  not  discoverable  by  due  diligence.  We 
shall  discuss  the  steering  gear  presently  under  that  head- 
ing. 

DUE  DILIGENCE  TO  MAKE  THE  SHIP  SEAWORTHY 

The  Court  erred  in  holding  that  the  petitioner  had 
not  sustained  the  burden  of  proving  this.  Finding  VI. 

This  is  the  statute: 

"Neither  the  carrier  nor  the  ship  shall  be  liable 
for  loss  or  damage  arising  or  resulting  from  tmsea- 
worthiness  vmless  caused  by  want  of  due  diligence 
on  the  part  of  the  carrier  to  make  the  ship  sea- 
worthy, and  to  secure  that  the  ship  is  properly 
manned,  equipped,  and  supplied,  and  to  make  the 
holds,  refrigerating  and  cool  chambers,  and  all 
other  parts  of  the  ship  in  which  goods  are  carried 
fit  and  safe  for  their  reception,  carriage,  and  preser- 
vation in  accordance  with  the  provisions  of  para- 
graph (1)  of  section  1303  of  this  title.  Whenever 
loss  or  damage  has  resulted  from  unseaworthiness, 
the  burden  of  proving  the  exercise  of  due  diligence 
shall  be  on  the  carrier  or  other  persons  claiming 
exemption  under  this  section."  46  USCA  §  1304(1). 
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The  Canadian  Act  is  the  same. 

There  is  no  question  here  about  the  ship  being  prop- 
erly manned,  equipped  and  suppHed  or  making  the  holds 
safe  for  the  carriage  of  goods;  and  the  ship  had  no  re- 
frigerating chambers.  The  only  questions  pertain  to  the 
ship's  hull  and  equipment  and  the  question  raised  by  the 
insurance  cargo-claimants  about  the  crib  holding  the 
label  cargo.  Therefore  we  confine  ourselves  to  those 
questions.  Observing,  however,  that  much  of  the  evi- 
dence already  alluded  to,  to  prove  seaworthiness,  applies 
equally  to  proof  of  due  diligence,  and  will  not  be  re- 
peated. 

First,  as  to  the  hull  and  equipment. 

We  do  not  see  what  more  any  shipowner  could  have 
done,  more  than  this  shipowner  did,  to  exercise  due  dili- 
gence to  make  the  ship  seaworthy.  It  complied  with 
every  requirement  of  the  American  Bureau  of  Shipping 
and  of  the  U.  S.  Coast  Guard,  those  guardians  of  public 
safety  at  sea.  In  fact,  it  exceeded  those  requirements,  as 
we  shall  show. 

Let  us  begin  with  the  condition  survey  at  the  time 
the  ship  was  sold  to  petitioner.  She  was  thoroughly  re- 
conditioned at  that  time  and  everybody, — the  represen- 
tative of  the  Government,  Mr.  Tucker,  the  American 
Bureau  surveyor,  Mr.  Miller,  the  Coast  Guard  Inspec- 
tor, Commander  Rivard,  the  representative  of  the  for- 
mer charterer,  Mr.  Knowles,  the  representative  of 
Salvage  Association  of  London,  Mr.  Gilmour,  the  repre- 
sentatives of  the  purchaser,  Mr.  Vallet  and  Mr.  Bren- 
necke, — all  agreed  that  she  was  seaworthy  at  that  time. 
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(Exh.  2,  31,  Tr.  748,  399,  613-14,  456,  2383,  144-45,  328). 

We  believe  we  can  take  that  as  an  established  fact. 

The  ship  made  three  voyages,  all  satisfactory,  and 
then  had  her  annual  inspection  by  the  Coast  Guard  and 
the  American  Bureau  in  August,  1951.  This  was  a  very 
thorough  inspection.  The  ship  was  gone  over  minutely, 
as  the  inspection  books  and  the  testimony  of  Comman- 
der Hamilton  and  Lt.  Rojeski,  and  the  report  and  testi- 
mony of  American  Bureau  of  Shipping  surveyor.  Miller, 
and  the  testimony  of  Mr.  Vallet  and  Mr.  Matthews  and 
Captain  Bishop,  all  show  (Exh.  13,  33,  53,  55;  Tr.  656- 
670,  676-680,  686-691,  699-722,  410-414,  170-172,  346-47, 
494).  It  is  interesting  to  note  from  the  surveyor's  report 
(Exh.  33),  and  the  Coast  Guard  Inspectors  Exhibits  53 
and  55  that  the  steering  gear  was  thoroughly  tested  and 
found  good,  and  in  Rojeski's  book.  Exhibit  55,  the  cross- 
battens  are  especially  included  in  the  equipment  passed 
as  satisfactory. 

The  ship  made  Voyage  4.  On  Voyage  5  the  deck 
crack  occurred.  The  ship  returned  to  Portland,  and 
there  complete  repairs  were  made  by  putting  in  new 
plates  where  necessary  and  veeing  out  and  welding  the 
crack  where  new  plates  were  not  necessary.  This  work 
was  all  done  to  the  complete  satisfaction  of  American 
Bureau  surveyor,  Pratt,  Captain  Endreson  of  the  U.  S. 
Coast  Guard,  Mr.  Webb,  representing  Lloyds,  and  Cap- 
tain Bennett,  representing  the  U.  S.  Salvage  Association, 
Mr.  Sloan,  Superintendent  of  Albina  Yard,  who  did  the 
work,  and  of  course  Mr.  Vallet  who  was  present  in  per- 
son.  Mr.   Vallet  and   these  other   men   inspected   both 
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above  and  below  deck.  The  deck  was  hose-tested  with 
water  and  the  repair  was  found  complete.  (Exh.  10,  11, 
Tr.  162-68,  177;  Exh.  66,  Tr.  897;  Exh.  63,  64  and  65; 
Tr.  872-76;  Exhibit  84;  Tr.  1123-25;  Exh.  85;  Tr.  1129- 
36;  Tr.  843-44,  848-50).  In  fact  it  never  did  give  any 
more  trouble  and  even  the  trial  judge  conceded  that  this 
crack  was  fully  repaired.  Finding  V. 

An  instance  occurred  at  this  time  which  demon- 
strates the  due  diligence  of  petitioner.  Mr.  Vallet,  while 
examining  the  deck  from  below,  noticed  on  the  port 
side,  opposite  the  starboard  side  where  the  crack  had 
occurred,  a  small  streak  of  rust  where  a  padeye  had 
formerly  been.  This  indicated  to  him  a  tiny  crack  not 
more  than  two  or  three  inches.  Since  the  large  deck 
crack  had  apparently  started  from  a  similar  padeye,  Mr. 
Vallet  had  this  little  rust  place  cut  out  and  a  circular 
plate  inserted  in  the  deck — circular  to  avoid  any  notch 
(Exh.  12  and  12A:  Tr.  164-67).  He  was  not  required  to 
do  this.  The  Coast  Guard  did  not  demand  it.  He  did  it 
in  conformity  with  the  standard  practice  of  petitioner 
to  maintain  its  ships  in  the  highest  degree  of  efficiency 
and  safety. 

The  vessel  made  Voyage  5  and  went  on  drydock  at 
Todds  December  20th  and  21st,  1951.  There  the  hull 
was  sandblasted  to  remove  all  old  paint  and  any  marine 
growth  and  then  was  thoroughly  inspected  by  the  Coast 
Guard,  the  American  Bureau  and  the  petitioner's  per- 
sonnel. The  inspectors  were  Commander  Hamilton  and 
Commander  Brown  of  the  Coast  Guard,  Mr.  Wilson  of 
the  American  Bureau,  Mr.  Brennecke,  Port  Engineer  of 
the  petitioner,  Mr.  Matthews  and  Mr.  Reid,  Chief  En- 


133 

gineers.  All  these  men  found  the  ship  in  good  order. 
(Exh.  15:  Exh.  54:  Tr.  670-7G:  723-35:  Exh.  57:  Tr.  749- 
764:  Tr.  331-35:  1715-23:  347-49:  377-78).  This  was  only 
fifteen  days  before  her  fatal  voyage. 

When  a  ship  is  thoroughly  inspected  and  declared 
seaworthy  in  all  respects  by  the  American  Bureau  and 
the  Coast  Guard,  tlie  official  guardians  of  safety  at  sea, 
and  when  their  inspectors  are  accompanied  by  the  peti- 
tioner's own  personnel,  competent  man,  and  all  find  the 
skip  seaworthy,  it  is  difficult  to  imagine  what  more  a 
shipowner  could  do. 

Relevant  to  the  high  regard  paid  to  such  a  classifica- 
tion society  as  the  American  Bureau  of  Shipping,  the 
American  equivalent  of  Lloyds,  the  following  statement 
in  Scrutton  on  Charterparties,  16th  Edition,  at  page  474, 
commenting  on  the  obligation  to  exercise  due  diligence  to 
make  the  ship  seaworthy  is  worth  noting : 

"Where  a  fault  in  design  has  been  approved  in 
error  by  a  classification  society  such  as  Lloyd's,  the 
view  has  been  expressed  that  the  owner  would  escape 
liability  either  on  the  ground  of  the  public  and  quasi- 
judicial  position  of  such  societies  or  because  to  go 
behind  the  certificate  of  such  a  society  might  lead 
to  an  almost  unlimited  retrogression." 

AUTHORITIES 

"Of  course  the  duty  to  exercise  due  diligence 
cannot  be  delegated,  nor  is  there  any  attempt  to  do 
that  here,  but  it  is  difficult  to  understand  how  the 
ship,  or  her  ov/ner  could  have  been  more  diligent. 
It  would  be  difficult  to  suggest  more  competent  per- 
sons to  make  such  inspections  than  the  surveyors 
of  the  American  Bureau  of  Shipping,  the  United 
State  Government  Inspectors  of  the  Department  of 
Commerce,  the  Port  Engineer  and  Marine  Superin- 
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tendent  of  t±ie  claimant,  and  the  officers  of  the  ship 
itself,  .  .  ."  The  Zarembo,  44  F.  Supp.  915,  at  p.  919 
(E.D.N.Y.  1942),  affirmed  136  F.  (2d)  320;  cert, 
den.  320  U.S.  804. 

"...  If  competent  men  considered  the  vessel 
seaworthy,  after  an  inspection,  with  full  knowledge 
of  repairs  made,  it  indicated  that  due  diligence  had 
been  used  in  preparation  for  the  expectable  tests 
and  strains  of  her  voyage,  and  the  vessel  owner 
was  justified  in  believing  her  fit  for  the  voyage.  Any 
damages  to  the  vessel  later  must  be  regarded,  par- 
ticularly in  heavy  seas,  as  resulting  without  fault  on 
the  part  of  the  owner. 


"All  the  work  of  reconditioning  the  ship  was 
done  at  a  responsible  shipyard  under  the  advice  of 
a  competent  naval  officer  (architect).  This  was  due 
diligence."  (Citing  authorities.)  The  Floridian,  1936 
A.M.C.  1006,  at  pp.  1009-10,  83  F.  (2d)  949,  951 
(CCA  2d,  1936) ;  cert.  den.  299  U.S.  577. 

"...  After  the  repairs  had  been  made,  the  ves- 
sel was  inspected  and  passed  by  the  American  Bu- 
reau; and  on  February  28,  1931,  she  started  for 
Porto  Rico,  arriving  at  San  Juan  on  March  10, 
1931.  Before  leaving  San  Juan  on  March  18,  1931, 
on  the  return  voyage,  the  No.  4  hatch  was  again 
inspected  and  no  evidence  of  any  structural  weak- 
ness was  found  at  that  point.  I  do  not  know  what 
more  than  this  could  fairly  be  asked  to  satisfy  the 
requirements  of  due  diligence."  The  Emilia,  1936 
A.M.C.  22,  at  pp.  22-24,  13  F.  Supp.  7,  at  pp.  8-9 
(S.D.N.Y.  1935). 

"Due  diligence  is  that  diligence  which  a  compe- 
tent vessel  owner  would  or  should  exercise  under 
the  circumstances.  The  Bill,  D.C.,  47  F.  Supp.  969. 
The  S.S.  Troubador  was  reconditioned  in  1941-1942 
and  received  a  seaworthy  certificate  from  the  Ameri- 
can Bureau  of  Shipping  in  December,  1942.  New 
boilers  were  installed  by  a  reputable  marine  boiler 
maker.  In  December,  1942,  the  vessel  was  drydocked 
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and  extensive  voyage  repairs  were  made  in  Phila- 
delphia. Voyage  repairs  were  made  at  New  York 
and  Norfolk  just  prior  to  the  voyage  to  Santos.  At 
Santos  voyage  repairs  were  made  and  the  classifica- 
tion surveyor  surveyed  her  holds  and  declared  her 
to  be  seaworthy  and  'fit  to  carry  dry  and  perishable 
cargo'.  I  think  respondent  has  shown  it  did  exercise 
due  diligence  to  make  the  vessel  seaworthy."  General 
Foods  Corporation  v.  The  Troubador,  98  F.  Supp. 
207,  210. 

Besides  the  foregoing  official  inspections,  it  was 
standard  practice  on  petitioner's  ships  for  Mr.  Vallet, 
Mr.  Brennecke  or  some  other  representative  of  Mr. 
Vallet,  to  meet  each  vessel  on  its  return,  go  over,  with 
the  officers,  the  ship's  performance  on  the  voyage,  dis- 
cuss any  voyage  repairs  needed  and  have  them  made 
(Tr.  230-31).  This  was  done  on  the  PENNSYLVANIA. 
Chief  Engineer  Matthews  submitted  a  list  of  voyage  re- 
pairs on  the  return  of  Voyage  5  (Exh.  14).  They  were 
minor.  A  few  small  "betterments"  were  eliminated  from 
the  list  as  unnecessary.  The  rest  were  carried  out  (Tr. 
173-75,  334). 

The  petitioner  rightly  relied  on  its  ship's  officers,  all 
competent  men,  to  maintain  the  ship  in  a  constant  state 
of  seaworthiness  and  to  report  any  deficiencies  noticed 
on  a  voyage  and  needing  attention  (Tr.  172-73,  188, 
230-31,  270).  Chief  Engineer  Matthews  illustrated  this 
when  he  testified  that  every  time  a  hold  was  empty  on  a 
return  voyage,  he  and  his  first  assistant  and  the  mate, 
and  sometimes  another  mate,  would  go  down  into  the 
hold  and  inspect  it  thoroughly  for  cracks,  excessive  rust, 
hatch  boards  broken,  or  anything,  and  make  a  report 
on  it,  and  that  he  made  such  an  inspection  of  the  ship 
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on  Voyage  5  on  the  way  back,  and  found  nothing  wrong 
at  all  (Tr.  379-80). 

We  remarked  earlier  that  the  petitioner,  in  the  care 
of  its  vessels,  exceeded  the  Coast  Guard  and  American 
Bureau  requirements.  For  example,  when  the  petitioner 
bought  the  ship  it  made  improvements  in  her  at  con- 
siderable expense.  It  cut  freeing  ports  in  the  forward  bul- 
warks to  release  water  from  the  decks  more  readily. 
It  installed  a  water-tight  door  where  none  was  before, 
and  made  doors  watertight  not  so  before  (Exh.  6;  Tr. 
150-52,  328-31).  It  provided  three  good  tarpaulins  for 
every  hatch  (Exh.  55),  whereas  only  two  are  required  (Tr. 
703).  It  equipped  the  ship  with  radar  (Exh.  6),  which  is 
not  required.  Mr.  Vallet's  cutting  out  the  little  rust  streak 
in  the  port  side  of  the  deck,  already  referred  to,  was  mere- 
ly done  out  of  abundant  caution.  It  was  not  required,  but 
he  did  it. 

Let  us  now  consider  the  steering  gear.  It  was  thor- 
oughly tested  at  the  Annual  Inspection  in  August  and 
found  good.  See  Commander  Hamilton's  inspection  book 
(Exh.  53),  and  testimony  (Tr.  657-62),  and  Lt.  Rojeski's 
inspection  book  (Exh.  55),  and  testimony  (Tr.  708-09). 
It  functioned  perfectly  up  until  the  last  hours  of  the 
wreck,  and  in  the  final  hour  was  working  again.  It  was 
inspected  by  Chief  Engineer  Matthews  every  day  (Tr. 
350-51).  And  the  log  books  of  the  ship  show  at  least 
sixty-five  operating  tests  (Exhs.  40-44).  In  fact,  it  is 
standard  practice  to  test  the  steering  gear  every  time 
before  a  ship  leaves  her  berth.  What  went  wrong  with 
the  steering  gear,  of  course,  we  do  not  know.  Whatever 
it  was,  can  be  attributed  to  the  storm.  Certainly  all  the 
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evidence  shows  that  the  petitioner  used  due  diligence  to 
make  it  seaworthy.  The  Trial  Court  himself  evidently 
considered  the  defect,  whatever  it  was,  to  be  "latent", 
and  not  "apparent",  and  that  those  charged  with  the 
inspection  of  the  ship  "used  the  care  of  reasonable  and 
prudent  persons".  (Opinion).  This  was  certainly  a  find- 
ing of  due  diligence. 

We  do  not  think  it  necessary  to  discuss  the  hatches 
or  the  label  cargo  crib  further,  except  to  say  this  in  re- 
gard to  the  crib.  The  very  fact  that  Captain  Plover, 
Master  of  the  ship,  having  in  mind  the  previous  trouble 
with  label  cargo  stowed  aft,  gave  thought,  care  and  at- 
tention to  a  better  place  to  stow  it,  and  chose  the  for- 
ward location  because  "This  ship  is  very  good  by  No.  2 
hatch"  (Tr.  2716)  shows  due  diligence.  That  is  not  the  act 
of  a  careless  man.  It  is  the  act  of  a  competent,  careful, 
prudent  man,  considering  all  the  factors.  And  that  is  due 
diligence.  If  the  crib  was  damaged  by  the  seas,  that  does 
not  militate  against  the  Captain's  due  care. 

"Due  diligence  is  that  diligence  which  a  compe- 
tent vessel  owner  would  or  should  exercise  under  the 
circumstances."  The  Troubador,  supra. 

This  the  petitioner  did. 

CONCLUSION 

These  are  the  contentions  of  the  petitioner: 
That  the  storm  encountered  by  the  PENNSYLVAN- 
I  lA  was  clearly  a  peril  of  the  sea  and  was  the  cause  of 
the  ship's  sinking; 

That  the  petitioner  having  proved  a  peril  of  the  sea, 
the  burden  shifted  to  the  cargo  claimants  to  show  un- 
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seaworthiness  as  the  cause  of  the  loss,  and  particularly 
what  that  unseaworthiness  was.  This  they  have  failed 
to  do. 

On  the  contrary,  the  petitioner,  though  not  having 
the  burden,  has  proved  seaworthiness. 

But  if,  contrary  to  these  contentions,  the  Court  feels 
that  the  cargo  claimants  have  sustained  the  burden  of 
proving  unseaworthiness,  then,  whether  the  defects  be 
latent  or  not,  nevertheless  the  petitioner  still  escapes 
liability  if  it  proves  due  diligence,  and  this  petitioner  has 
clearly  done. 

The  trial  court's  findings  and  conclusions,  contrary  to 
the  above  contentions,  are  "clearly  erroneous"  under  the 
doctrine  of  McAllister  v.  U.  S.,  348  U.S.  19,  99  L.  Ed.  20, 
recently  followed  by  this  Court  in  Permante  Silverbow- 
Colorado,  1956  A.M.C.  695,  and  we  believe  this  Court 
will  reach  "the  definite  and  firm  conviction  that  a  mis- 
take has  been  made"  and  will  correct  it.  In  fact  the  find- 
ings themselves,  on  the  storm  and  unseaworthiness,  par- 
take rather  of  the  nature  of  conclusions. 

We  therefore  ask  this  Court  to  reverse  the  present 
interlocutory  decree  and  enter  a  decree  granting  com- 
plete exoneration  (Specifications  of  Error  IV  and  V). 

A  final  word.  It  has  three  times  been  declared  by 
Congress  to  be  the  purpose  and  policy  of  the  United 
States,  as  necessary  for  the  national  defense  and  for  the 
proper  growth  of  its  commerce,  to  have  a  merchant 
marine  owned  and  operated  privately  by  citizens  of  the 
United  States,  and  it  is  declared  to  be  the  policy  of  the 
United  States  to  foster  the  development  and  encourage 
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the  maintenance  of  such  a  merchant  marine.  (Merchant 
Marine  Act,  1920;  46  USC  §  861;  Merchant  Marine  Act, 
1928;  46  USC  §  891;  Merchant  Marine  Act,  1936;  46 
USC  §  1101.)  In  furtherance  of  that  poHcy,  Congress  has 
replaced  the  old  Harter  Act  with  the  more  equitable 
Carriage  of  Goods  by  Sea  Act,  1936,  (COGSA),  requir- 
ing that  the  shipowner  shall  be  liable  for  unseaworthi- 
ness only  if  the  shipowner  failed  in  due  diligence  to  make 
the  ship  seaworthy  in  that  respect  which  caused  the  loss. 

We  suggest  to  the  Court  that,  just  as  Mr.  Justice 
Holmes  warned  against  too  easy  a  finding  of  privity  in 
a  limitation  case,  as  defeating  the  purpose  of  the  statute, 
so  too  easy  a  finding  of  unseaworthiness  or  too  easy  a 
finding  of  lack  of  due  dilligence  by  the  courts  tends  to 
defeat  this  public  policy  as  declared  by  Congress. 

Seaworthiness  is  only  reasonable  fitness  for  the  voy- 
age and  due  diligence  is  only  reasonable  care. 

On  these  issues,  the  cargo  claimants  are  asking  this 
Court  to  second-guess  the  many  competent  men  whose 
job  and  responsibility  it  was  to  pass  upon  them,  includ- 
ing the  officers  of  the  ship  whose  lives  depended  on 
them. 

Respectfully  submitted, 

Wood,  Matthiessen,  Wood  &  Tatum. 
Erskine  Wood, 

1310  Yeon  Building, 

Portland,  Oregon; 

Bogle,  Bogle  &  Gates, 
Stanley  B.  Long, 

Central  Building, 

Seattle,  Washington, 

Proctors  for  Petitioner-Appellant. 


APPENDIX 
Judge  Ling's  Opinion — Tr.  71 

[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPOINION 

This  case  was  brought  to  trial  after  ample  and  ex- 
haustive preparation.  The  issues  are  simple  and  I  do 
not  believe  a  review  of  the  evidence  would  serve  any 
useful  purpose.  I  shall,  therefore,  merely  state  my  con- 
clusions without  attempting  to  find  support  for  them 
by  reference  to  the  record. 

First  to  be  determined  is  whether  the  Pennsylvania 
storm  was  of  such  magnitude  as  to  constitute  a  peril  of 
the  sea.  I  do  not  think  it  could  be  so  considered.  It  is 
apparent  from  the  evidence  that  the  weather  encount- 
ered, if  not  actually  anticipated,  certainly  was  of  a  kind 
reasonably  to  have  been  expected  in  January  on  trans- 
Pacific  voyages  over  the  Great  Circle  route.  There  ap- 
peared to  be  nothing  catastrophic  about  the  storm.  Other 
vessels  withstood  the  wind  and  the  seas,  which  leads 
to  the  inescapable  conclusion  that  the  Pennsylvania  was 
not  seaworthy,  or  it  too  would  have  survived. 

Just  what  latent  defects  in  hull  or  equipment  were 
responsible  for  the  disaster  cannot  be  determined  with 
certainty,  although  it  can  be  gathered  by  radiograms 
sent  from  the  vessel  that  several  contributing  factors 
could  have  been  responsible. 

The  court  having  found  the  vessel  to  have  been  un- 
seaworthy  the  next  question  is  whether  under  the  facts 
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and  circumstances  petitioner  should  be  denied  the  right 
of  exemption  from  liability  under  the  statute,  by  having 
imputed  knowledge  that  the  vessel  was  not  seaworthy, 
thereby  making  it  privy  to  the  existence  of  such  con- 
ditions. 

Upon  examination  of  the  record  I  find  that  any  de- 
fects in  the  vessel  which  caused  her  to  sink  were  not 
apparent.  Those  charged  with  her  inspection  used  the 
care  of  reasonable  and  prudent  persons  and  the  unsea- 
worthiness of  the  vessel  was  without  privity  or  knowl- 
edge of  the  owner  of  the  vessel. 

My  conclusions  are  that  the  Pennsylvania  must  be 
held  to  have  been  unseaworthy,  but  her  unseaworthiness 
and  her  fault  are  held  to  have  been  without  the  privity 
or  knowledge  of  her  owner,  and  the  petitioner  is  en- 
titled to  limit  the  liability  of  the  vessel  to  the  pending 
freight.  The  motion  to  dismiss  the  petition  is  Denied. 

Dated:  Phoenix,  Arizona,  November  17,  1955. 

/s/  Dave  W.  Ling, 
Judge 

[Endorsed]:  Filed  November  21,  1955. 

Findings  and  Conclusions — Tr.  72-78 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

[Title  of  District  Court  and  Cause.] 

The  above-entitled  cause  coming  on  for  trial  com- 
mencing on  the  13th  day  of  July,  1954,  upon  the  peti- 
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tion  of  States  Steamship  Company,  under  the  provisions 
of  Sections  183  et  seq.  of  Title  46,  United  States  Code, 
for  exoneration  from  or  limitation  of  liability  from  all 
claims  arising  out  of  the  sinking  of  the  SS  Pennsylvania, 
formerly  the  Luxembourg  Victory  on  January  9,  1952, 
with  the  total  loss  of  the  vessel,  all  of  her  crew  and  per- 
sonnel aboard  and  all  of  her  cargo,  and  it  appearing  to 
the  court  that  prior  to  the  time  of  trial  default  had  been 
duly  entered  of  all  persons  having  claims  arising  out  of 
said  disaster  except  those  who  had  filed  claims  herein, 
and  it  further  appearing  that  all  claims  for  death  of  the 
crew  and  personnel  aboard  on  file  here  had  been  settled 
out  of  court,  the  trial  proceeded  upon  the  sole  remaining 
issues  presented  by  the  petition  and  the  claims  for  loss 
of  cargo,  the  petitioner  being  represented  by  is  proctors, 
Erskine  Wood,  Esq.,  Stanley  B.  Long,  Esq.,  Lofton  L. 
Tatum,  Esq.,  and  C.  Calvert  Knutsen,  Esq.,  the  cargo 
claimants,  Atlantic  Mutual  Insurance  Company  and 
Pacific  National  Fire  Insurance  Company,  being  repre- 
sented by  John  Gordon  Gearin,  Esq.,  and  George  B. 
Campbell,  Esq.,  the  cargo  claimant,  United  States  of 
America,  being  represented  by  Keith  R.  Ferguson,  Esq., 
Special  Assistant  to  the  Attorney  General,  and  Paul  D. 
Hanlon,  Esq.,  formerly  Attorney,  Department  of  Justice, 
and  the  claimant.  The  Dominion  of  Canada,  being  repre- 
sented by  Charles  Howard,  Esq.,  and  evidence  both  oral 
and  documentary  having  been  introduced,  and  the  peti- 
tion and  all  claims  in  this  cause  remaining  for  decision 
being  submitted,  the  Court  now,  after  due  deliberation 
thereon  and  consideration  of  extensive  arguments  and 
briefs  of  counsel,  makes  the  following  Findings  of  Fact 
and  Conclusions  of  Law; 
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Findings  of  Fact 

I. 

That  petitioner,  States  Steamship  Company,  in  Feb- 
ruary 1951,  purchased  from  the  United  States  of  America 
the  SS  Pennsylvania,  formerly  the  Luxembourg  Victory, 
a  Victory-type  vessel,  Official  Number  245,327,  built  for 
the  Government  by  the  Oregon  shipyard  and  completed 
on  April  5,  1944,  with  dimensions  of  455  feet,  3-11/32 
inches  in  length,  with  beam  of  62.1  feet,  and  gross  ton- 
nage of  7,608  tons. 

II. 

That  on  January  5,  1952,  the  petitioner,  as  the  owner 
and  operator  of  the  S.S.  Pennsylvania,  sailed  said  vessel 
(designated  as  Voyage  VI),  from  the  Port  of  Seattle  for 
the  Port  of  Yokohama  via  the  Great  Circle  Route,  as  a 
common  carrier  for  hire,  having  on  board  the  cargo  of  the 
claimants  which  the  vessel  had  received  in  good  order 
and  condition,  and  that  during  the  course  of  said  voyage 
the  SS  Pennsylvania  sank  during  a  storm  in  the  Gulf 
of  Alaska  at  a  position  of  approximately  505  miles 
WNW  of  Seattle,  Washington,  and  535  miles  SE  of 
Kodiak,  Alaska,  with  a  total  loss  of  the  vessel,  all  of  her 
crew  and  personnel  and  the  total  loss  of  all  her  cargo, 
including  the  cargo  of  the  claimants. 

III. 

The  storm,  which  had  been  designated  as  the  Penn- 
sylvania storm,  in  which  the  vessel  sank  was  not  of  such 
magnitude  as  to  constitute  a  peril  of  the  sea,  the  weather 
encountered,  if  not  actually  anticipated,  certainly  was  of 
a  kind  reasonably  to  have  been  expected  in  January  on 
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trans-Pacific  voyages  over  the  Great  Circle  route,  and 
there  was  nothing  catastrophic  about  the  storm  as  all 
other  vessels  in  the  area  withstood  the  wind  and  the  seas, 
the  sole  and  proximate  cause  of  the  sinking  of  the  Penn- 
sylvania being  her  own  unseaworthiness. 

IV. 
The  contributory  factors  responsible  for  the  sinking 
of  the  S.S.  Pennsylvania  are  found  in  the  radiograms 
sent  from  the  vessel  immediately  prior  to  her  sinking, 
stating  that  the  vessel  sustained  a  crack  down  the  port 
side  between  frames  93  and  94:  that  the  crack  started  in 
the  sheer  strake  and  ran  down  about  14  feet;  that  sea 
water  entered  the  engine  room  of  the  vessel  through  this 
crack;  that  the  vessel  sustained  a  failure  or  breakdown 
of  its  steering  systems  and  for  a  time  the  vessel  was 
completely  unable  to  steer  by  any  method  in  heavy  seas 
then  existing  and  that  if  they  could  not  fix  the  steering 
gear  that  they  would  need  immediate  assistance;  that 
the  vessel  was  taking  water  in  the  No.  1  hold;  that  the 
deck  cargo  on  the  forward  deck  came  adrift  and  was 
taking  off  the  tarpaulins  on  the  forward  hatches,  and 
that  the  No.  2  hatch  was  open  and  full  of  water. 

V. 
That  the  foregoing  faults,  failures,  breakdowns  and 
defects  set  forth  in  the  preceding  finding  IV,  together 
with  the  crack  sensitiveness  of  the  vessel  to  extreme  cold 
weather  by  reason  of  a  former  2  2 -foot  crack  in  her  deck 
occurring  on  her  previous  Voyage  V,  which  crack  was 
fully  repaired,  were  factors  of  unseaworthiness  culmi- 
nating from  the  unseaworthy  condition  of  the  vessel  at 
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the  inception  of  her  voyage  which  prevented  her  from 
meeting  the  expected  and  to  be  anticipated  weather  con- 
ditions and  proximately  caused  her  sinking,  with  the 
total  loss  of  the  vessel,  with  all  of  her  crew  and  person- 
nel aboard  and  all  of  her  cargo. 

VI. 
That  the  evidence  is  insufficient  to  show  that  peti- 
tioner used  the  due  diligence  required  by  law  to  make 
the  vessel  seaworthy  at  the  inception  of  her  voyage,  and 
the  Court  finds  that  the  petitioner  did  not  use  the  due 
diligence  required  by  law  to  make  the  vessel  seaworthy 
and  to  entitle  it  to  exoneration  from  liability. 

VII. 
That  the  evidence  is  sufficient  to  show  that  the  un- 
seaworthy  condition  of  the  vessel  at  the  inception  of  her 
voyage  was  without  the  privity  or  knowledge  of  peti- 
tioner, and  the  Court  finds  that  the  unseaworthy 
condition  of  the  vessel  at  the  inception  of  her  voyage 
was  not  with  the  privity  and  knowledge  of  the  peti- 
tioner. 

Conclusions  of  Law 

I. 

The  Court  has  jurisdiction  of  the  petition  and  the 
claims  of  cargo  interests  under  Rules  51  to  55  of  the 
United  States  Supreme  Court  Admiralty  Rules. 

II. 

That  the  petitioner  has  failed  to  prove  due  diligence 
to  make  the  S.S.  Pennsylvania  seaworthy  at  the  incep- 
tion of  the  voyage  upon  which  she  sank  by  reason  of 
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her  unseaworthiness  and  is  not  entitled  to  exoneration 
from  liability  to  the  cargo  claimants. 

III. 

That  the  petitioner  has  proved  that  the  unsea- 
worthiness of  the  SS  Pennsylvania  at  the  inception  of 
her  voyage  was  without  the  knowledge  or  privity  of  the 
petitioner  and  is  entitled  to  limit  its  liability  to  the 
value  of  the  freight  pending,  which  amount  is  set  forth 
in  the  order  of  this  Court,  dated  May  26,  1954. 

IV. 
That  the   cargo  interests   are   entitled   to  judgment 
against   the   petitioner  for  the   amount  of   the  pending 
freight  in  ratio  to  the  amount  of  their  respective  claims, 
with  interest  at  6%  together  with  their  costs. 

Let  an  interlocutory  decree  enter  accordingly  and  if 
the  parties  cannot  agree  between  themselves  as  to  the 
damages  and  segregation  thereof,  the  matter  shall  be 
referred  to  a  commissioner  to  be  appointed  by  the  Court 
who  shall  ascertain  the  amount  thereof  and  make  report 
to  the  court  in  accord  with  the  agreement  of  the  parties 
made  at  the  commencement  of  the  trial. 

Dated  this  10  day  of  February,  1956. 

/s/  Dave  W.  Ling, 
Judge 

[Endorsed] :  Filed  February  16,  1956. 
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Pertinent  Parts  of  Carriage  of  Goods  By  Sea  Act. 

1936.  46  U.S.C.A.  §§  1302.  and  1303(1  )(a)(b)(c)  and 

1304(1)  and  (2)(a)(c)(d)(p)  and  (q) 

§  1302.  Duties  and  rights  of  carrier 

Subject  to  the  provisions  of  section  1306  of  this  title, 
under  every  contract  of  carriage  of  goods  by  sea,  the 
carrier  in  relation  to  the  loading,  handling,  stowage,  car- 
riage, custody,  care,  and  discharge  of  such  goods,  shall 
be  subject  to  the  responsibilities  and  liabilities  and  en- 
titled to  the  rights  and  immunities  set  forth  in  sections 
1304  and  1305  of  this  title.  Apr.  16,  1936,  c.  229,  §  2,  45 
Stat.  1208. 

§  1303.    Responsibilities  and  liabilities  of  carrier  and 
SHIP — Seaworthiness 

(1)  The  carrier  shall  be  bound,  before  and  at  the 
beginning  of  the  voyage,  to  exercise  due  diligence  to — 

(a)  Make  the  ship  seaworthy; 

(b)  Properly  man,  equip,  and  supply  the  ship; 

(c)  Make  the  holds,  refrigerating  and  cooling  cham- 
bers, and  all  other  parts  of  the  ship  in  which  goods  are 
carried,  fit  and  safe  for  their  reception,  carriage,  and 
preservation. 

§  1304.    Rights  and  immunities  of  carrier  and  ship — 
Unseaworthiness 

(1)  Neither  the  carrier  nor  the  ship  shall  be  liable 
for  loss  or  damage  arising  or  resulting  from  unseaworthi- 
ness unless  caused  by  want  of  due  diligence  on  the  part 
of  the  carrier  to  make  the  ship  seaworthy,  and  to  secure 
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tJiat  the  ship  is  properly  manned,  equipped,  and  sup- 
plied, and  to  make  the  holds,  refrigerating  and  cool 
chambers,  and  all  other  parts  of  the  ship  in  which  goods 
are  carried  fit  and  safe  for  their  reception,  carriage,  and 
preservation  in  accordance  with  the  provisions  of  para- 
graph (1)  of  section  1303  of  this  title.  Whenever  loss  or 
damage  has  resulted  from  unseaworthiness,  the  burden 
of  proving  the  exercise  of  due  diligence  shall  be  on  the 
carrier  or  other  persons  claiming  exemption  under  this 
section. 

Uncontrollable  causes  of  loss 

(2)  Neither  the  carrier  nor  the  ship  shall  be  respon- 
sible for  loss  or  damage  arising  or  resulting  from — 

(a)  Act,  neglect,  or  default  of  the  master,  mariner, 
pilot,  or  the  servants  of  the  carrier  in  the  navigation  or 
in  the  management  of  the  ship; 

(c)  Perils,  dangers,  and  accidents  of  the  sea  or  other 
navigable  waters: 

(d)  Act  of  God; 

(p)  Latent  defects  not  discoverable  by  due  diligence; 
and 

(q)  Any  other  cause  arising  without  the  actual  fault 
and  privity  of  the  carrier  and  without  the  fault  or  neg- 
lect of  the  agents  or  servants  of  the  carrier,  but  the  bur- 
den of  proof  shall  be  on  the  person  claiming  the  benefit 
of  this  exception  to  show  that  neither  the  actual  fault 
or  privity  of  the  carrier  nor  the  fault  or  neglect  of  the 
agents  or  servants  of  the  carrier  contributed  to  the  loss 
or  damage. 
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The  Canadian  Act.  1956  AMC,  Pages  1250-1258 

Sections  2,  3,  and  Rules,  Article  11,  Article  III, 

Section  1,  (a)(b)(c)  and  Article  IV,  Section 

1,  and  Section  2  (a)(c)(d)(p)  and  (q) 

2.  Subject  to  the  provisions  of  this  Act,  the  Rules 
relating  to  bills  of  lading  as  contained  in  the  Schedule  to 
this  Act  (hereinafter  referred  to  as  "the  Rules")  shall 
have  effect  in  relation  to  and  in  connection  with  the 
carriage  of  goods  by  water  in  ships  carrying  goods  from 
any  port  in  Canada  to  any  other  port  whether  in  or  out- 
side Canada. 

3.  There  shall  not  be  implied  in  any  contract  for  the 
carriage  of  goods  by  water  to  which  the  Rules  apply 
any  absolute  undertaking  by  the  carrier  of  the  goods  to 
provide  a  seaworthy  ship. 

RULES 
Article  II. 

RISKS. 

Subject  to  the  provisions  of  Article  VI,  under  every 
contract  of  carriage  of  goods  by  water  the  carrier,  in  re- 
lation to  the  loading,  handling,  stowage,  carriage,  cus- 
tody, care,  and  discharge  of  such  goods,  shall  be  subject 
to  the  responsibilities  and  liabilities  and  entitled  to  the 
rights  and  immunities  hereinafter  set  forth. 

Article  III. 

RESPONSIBILITIES   AND  LIABILITIES. 

1.  The  carrier  shall  be  bound,  before  and  at  the  be- 
ginning of  the  voyage,  to  exercise  due  diligence  to, 
(a)  make  the  ship  seaworthy; 
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(b)  properly  man,  equip,  and  supply  the  ship: 

(c)  make  the  holds,  refrigerating  and  cool  chambers, 
and  all  other  parts  of  the  ship  in  which  goods 
are  carried,  fit  and  safe  for  their  reception,  car- 
riage and  preservation. 

Article  IV. 

RIGHTS   AND  IMMUNITIES 

1.  Neither  the  carrier  nor  the  ship  shall  be  liable  for 
loss  or  damage  arising  or  resulting  from  unseaworthiness 
unless  caused  by  want  of  due  diligence  on  the  part  of 
the  carrier  to  make  the  ship  seaworthy,  and  to  secure 
that  the  ship  is  properly  manned,  equipped  and  supplied, 
and  to  make  the  holds,  refrigerating  and  cool  chambers 
and  all  other  parts  of  the  ship  in  which  goods  are  car- 
ried fit  and  safe  for  their  reception,  carriage  and  preser- 
vation in  accordance  with  the  provisions  of  paragraph  1 
of  Article  III. 

Whenever  loss  or  damage  has  resulted  from  unsea- 
worthiness, the  burden  of  proving  the  exercise  of  due 
diligence  shall  be  on  the  carrier  or  other  person  claiming 
exemption  under  this  section. 

2.  Neither  the  carrier  nor  the  ship  shall  be  responsi- 
ble for  loss  or  damage  arising  or  resulting  from, 

(a)  act,  neglect,  or  default  of  the  master,  mariner, 
pilot  or  the  servants  of  the  carrier  in  the  naviga- 
tion or  in  the  management  of  the  ship; 

(c)  perils,  danger,  and  accidents  of  the  sea  or  other 
navigable  waters; 

(d)  act  of  God; 
(p)  latent  defects  not  discoverable  by  due  diligence; 
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(q)  any  other  cause  arising  without  the  actual  fault 
and  privity  of  the  carrier,  or  without  the  fault 
or  neglect  of  the  agents  or  servants  of  the  car- 
rier, but  the  burden  of  proof  shall  be  on  the  per- 
son claiming  the  benefit  of  this  exception  to 
show  that  neither  the  actual  fault  or  privity  of 
the  carrier  nor  the  fault  or  neglect  of  the  agents 
or  servants  of  the  carrier  contributed  to  the  loss 
or  damage. 
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BRIEF  OF  APPELLANTS 

Atlantic  Mutual  Insurance  Company,  Pacific  National  Fire 
Insurance  Company  and  The  Dominion  of  Canada. 


Appeals  from  the  United  States  District  Court 
for  the  District  of  Oregon 


JURISDiaiON 


This  proceeding  was  commenced  by  the  fihng  of  a 
petition  for  exoneration  from  or  limitation  of  Hability 
by  States  Steamship  Company  as  corporate  owner  of 
the  SS  PENNSYLVANIA.  The  petition  was  filed  in  the 
United  States  District  Court  for  the  Distiict  of  Oregon. 

The  jurisdiction  of  the  District  Coui't  was  acquired 
under  Rules  51-55  of  the  United  States  Supreme  Court 
Admiralty  Rules. 

These  appellants  have  appealed  from  that  portion 
of  the  interlocutory  decree  of  the  District  Court  which 
limited  their  recovery  to  their  proportionate  share  of 
the  pending  freight,  and  denied  the  full  amount  of 
their  damages. 

The  jui'isdiction  of  this  Court  was  acquired  under 
62  Stat  929,  28  U.S.C.A.  §  1292. 
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STATEMENT  OF  THE  CASE 

The  SS  PENNSYLVANIA  on  January  9,  1952,  while 
on  a  voyage  from  the  Port  of  Seattle,  Washington, 
destined  for  the  port  of  Yokohama,  Japan,  sank  in  the 
Gulf  of  Alaska  at  a  position  approximately  500  miles 
west  northwest  of  Seattle,  Washington.  The  vessel  with 
all  of  her  crew  and  cargo  were  lost. 

The  history  of  the  vessel  is  briefly  as  follows:  The 
vessel  was  a  Victory  ship  built  in  1944  by  the  Oregon 
Shipbuilding  Company  for  the  United  States  govern- 
ment. Between  1944  and  January,  1951,  the  vessel  was 
owned  by  the  United  States  government  and  was  op- 
erated in  the  Pacific  area.  During  this  period  the  ves- 
sel sustained  numerous  incidents  of  severe  and  exten- 
sive damage  to  its  hull  and  frames  due  to  heavy 
weather,  collisions,  and  groundings.  Repairs  of  these 
damages  were  made  at  times  by  complete  replacement 
of  the  damaged  plates,  at  other  times  by  partial  re- 
placement of  damaged  plates  and  at  times  by  merely 
restoring  the  old  material  to  its  original  shape  (Ex  147 
and  Tr  2391  through  2430  and  2439  through  2585). 

By  bill  of  sale  effective  February  17,  1951,  the  vessel 
Was  sold  by  the  United  States  government  to  the  States 
Steamship  Company  without  warranty. 
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At  the  time  States  Steamship  Company  took  title  to 
the  vessel  it  was  provided  with  complete  survey  reports 
indicating  past  damages  and  repairs  to  the  vessel. 

Prior  to  its  fatal  voyage,  the  vessel,  while  owned 
and  operated  by  States  Steamship  Company,  made  five 
voyages  across  the  Pacific  and  back  to  the  United  States.  I 
On  October  27,  1951,  at  the  commencement  of  her  Voy-  I 
age  5,  the  SS  PENNSYLVANIA  sailed  from  the  port  of 
Long  Beach,  California  bound  for  the  Orient  (Ex  69). 
During  Voyage  5  on  November  2,  1951,  while  proceed- 
ing in  heavy  weather  with  an  air  temperature  of  54  ° ,  the 
vessel  sustained  a  22  foot  crack  in  the  main  deck  on 
the  starboard  side  just  forward  of  the  midship  house 
(Ex  44).  On  being  advised  of  this  crack  by  radio  the 
States  Steamship  Company  suggested  to  the  Master  by 
radio  that  he  return  to  the  closest  and  safest  port,  and 
the  Master  then  proceeded  immediately  into  Portland, 
Oregon  (Trl61). 

The  Head  Operations  Office  of  the  States  Steamship 
Company  is  located  in  Portland,  Oregon  (Tr  291-292). 
The  Port  Engineer  and  Acting  Marine  Superintendent 
of  the  Company,  Mr.  Lester  Vallet,  attended  the  vessel 
on  arrival,  surveyed  the  damage,  prepared  specifica- 
tions for  the  repair  of  the  damage  and  took  complete 
charge  of  this  repair  operation  (Tr  163). 


The  damage  was  also  inspected  by  the  American 
.  Bureau  of  Shipping  and  the  Coast  Guard,  and  the  re- 
pairs were  carried  out  by  the  Albina  Engine  &  Machine 
Works  (Tr  162).  The  vessel  was  not  dry  docked  at  this 
,  time,  and  only  so  much  of  the  cargo  was  unloaded 
,  from  the  No.  3  hatch  and  from  the  deck  of  the  vessel 
I  around  the  No.  3  hatch  as  was  necessary  to  inspect  and 
repair  the  22  foot  deck  crack,  and  other  damage  in  that 
immediate  area  (Tr  235  and  281).  No  tests  of  welds 
'in  the  hull  of  the  vessel  or  of  other  portions  of  the  vessel 
except  those  in  the  immediate  area  of  this  damage  were 
made  by  States  Steamship  Company  at  this  time  (Tr 
2^8-269). 

The  22  foot  deck  failure  in  the  vessel  sustained  on 
\  oyage  5  was  classified  as  a  Class  1  casualty,  which 
has  been  defined  by  the  Ship  Structure  Committee  as 
one  which  has  weakened  the  main  hull  structure  so 
'that  the  vessel  is  lost  or  is  in  a  dangerous  condition  (Tr 
1864-1865)  or  one  where  the  strength  of  the  structure 
( iis  so  weakened  that  it  would  be  in  imminent  danger  of 
;further  failure  (Tr  2770).  This  was  the  first  Class  1 
icasualty  suffered  by  a  Victory  ship  in  over  2,000  ship 
'years  experience  (Tr  2766  et  seq).  (The  Ship  Structure 
[Committee  was  appointed  by  the  Secretary  of  the 
iTreasiuy  and  was  comprised  of  representatives  from 
jthe  Navy  Department,  Bureau  of  Ships,  the  United 


States  Coast  Guard,  the  United  States  Maritime  Commis- 
sion and  the  American  Bureau  of  Shipping.  (Tr  2734) ) 

While  the  vessel  was  in  Portland  for  these  repairs 
on  Voyage  5,  it  was  discovered  by  a  crew  member  of 
the  vessel  that  the  emergency  steering  gear  was  not 
working  properly  (Tr  344).  This  condition  was  per- 
sonally investigated  by  the  Marine  Superintendent,  Mr. 
Vallet,  and  it  was  discovered  that  cargo  in  the  No.  5 
hold  in  the  nature  of  armj^  blankets  and  clothing  had 
entered  in  around  the  steering  shaft  and  wrapped 
around  the  shaft  so  as  to  make  it  difficult  to  turn.  The 
shaft  was  freed  up  by  removing  this  clothing  (Tr  217 
and  344),  and  no  other  measures  were  taken  to  prevent 
a  reoccurrence  (Tr  372-373). 

The  vessel  continued  Voyage  5  by  sailing  to  the 
Orient  from  Portland  on  November  14,  1951,  and  com- 
pleted this  voyage  upon  her  return  from  the  Orient 
to  Seattle,  Washington.  At  Seattle,  the  vessel  was  placed 
in  dry  dock  at  Todd's  Shipyard  for  a  scheduled  routine 
annual  underwater  body  inspection.  The  vessel  was 
dry  docked  from  2250  hours  on  December  21  to  1615 
hours  on  Decembr  22,  1951  (Ex  44)  The  Marine  Super- 
intendent and  Port  Engineer  of  States  Steamship  Com- 
pany did  not  personally  go  to  Seattle  for  this  drydock- 
ing  (Tr  178)  but  in  his  place  sent  his  Assistant  Port 
Engineer,  Mr.  Harve  Brenneke  (Tr  331 ).  Under  the  ofH 


erational  organization  established  by  States  Steamship 
Company,  Mr.  Harve  Brenneke,  as  Assistant  Port  Engi- 
neer, had  complete  authority  with  regard  to  inspection 
and  repairs  of  the  vessel  in  the  absence  of  Mr.  Vallet 
(Tr  241).  Mr.  Brenneke  limited  his  examination  and 
survey  of  the  vessel  at  Seattle  to  the  underwater  por- 
tions of  the  vessel  (Tr  1718-1719).  The  vessel  had  car- 
ried cargo  back  from  the  Orient  to  Seattle  on  the  return 
j  trip  of  Voyage  5  (Tr  2102),  and  this  cargo  remained 
in  the  cargo  holds  of  the  vessel  during  the  entire  dry- 
docking  period  ( Tr  1 1 6 1 ;  Ex  44 ) . 

While  the  vessel  was  on  dry  dock,  examination  and 

>  survej'S  of  the  underwater  body  were  conducted  by  the 

;  Coast  Guard  and  the  American  Bureau  of  Shipping. 

Neither  the  Coast  Guard  representative   (Tr  684)   nor 

;  the  American  Bureau  of  Shipping  Surveyor  (Tr  769) 
I 
received  any  special  infonnation  concerning  the  vessel 

,  or  instioictions  as  to  the  type  of  inspection  to  be  made 
I 

I  either  before  or  during  their  dry  dock  examination. 
I 

The  fact  that  the  vessel  had  just  suffered  the  first  Class 
I 

I I  casualty'  in  Victory  ship  history  was  not  disclosed  to 

those  who  were  to  make  the  inspection. 

On  December  27,  1951,  the  vessel  amved  at  Van- 

icouver,  British  Columbia  (Tr  962).  The  lower  holds  of 

I  the  vessel  were  prepared  for  the  receipt  of  bulk  grain, 

and  its  preparation  included  sealing  off  of  the  bilge 
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strainers  in  the  lower  holds  with  two  layers  of  burlap 
(Ex  186,  pp  6-10  and  22-23).  After  completing  the 
loading  of  the  grain  cargo,  the  vessel  departed  from 
Vancouver  on  January  2,  1952,  and  returned  to  Seattle, 
Washington  (Ex  44).  The  vessel  arrived  in  Seattle  on 
January  2,  1952,  and  docked  at  Pier  37  to  load  U.  S. 
Army  cargo  (Tr  1165). 

At  some  time  prior  to  the  vessel's  arrival  at  Seattle,  t 
the  States  Steamship  Company  had  offered  certain  ' 
space  on  the  SS  PENNSYLVANIA  to  the  Army  for  car- 
riage of  Army  cargo  on  Voyage  6  (Tr  2775).  The  space 
offered  by  the  States  Steamship  Company  included  the 
entire  deck  space  of  the  vessel  (Tr  2130).  This  offering 
of  space  to  the  Army  was  the  personal  duty  of  Mr. 
Pitzer,  the  States  Steamship  Company  Manager  in 
Charge  of  the  Operations  Department. 

On  the  basis  of  the  space  offered  and  the  nature 
of  the  Army  cargo  to  be  shipped,  the  Army  had  pre- 
pared a  prestowage  plan  (Tr  2117).  The  Army  pre- 
stowage  plan  indicated  that  a  cargo  of  corrosive  acid 
in  glass  carboys,  was  to  be  stowed  on  the  after  deck  in 
the  wings  of  No.  5  hatch,  and  that  a  cargo  of  acetylene, 
in  cylinders,  should  be  stowed  below  deck  (Tr 2 120-2 121 
and  2128-2134).  During  the  course  of  the  loading  of 
Army  cargo  aboard  the  vessel,  the  Master  of  the  SS 
PENNSYLVANIA  intervened  and  designated  specific- 


iili\  that  the  corrosive  acid  stowage  location  should  be 
(  hinged  to  the  forward  deck  alongside  No.  2  hatch  (Tr 
_'hS()-2687).  The  acid  cargo  was  stowed  two  tiers  high 
.ilniigside  the  No.  2  hatch  (Tr  1004  and  991)  and 
till'  acetylene  was  also  stowed  on  the  forward  deck 
(Ir  117;  991). 

At  all  times  during  the  loading  of  the  government 
cargo  the  States  Steamship  Company  had  in  attendance 
laboard  the  vessel  a  regularly  employed  shore  based 
supercargo,  who  was  in  charge  of  the  loading  of  the 
\i  -^el  for  States  Steamship  Company  (Tr  1155-1156). 
11  IP  stowing  of  the  corrosive  acid  on  the  forward  deck 
was  done  sometime  during  the  day  of  January  4,  1952 
l(Tr  1110,  Ex  86).  The  supercargo  reported  the  stowage 
of  the  acid  in  that  location  to  the  Seattle  office  of 
States  Steamship  Company  on  the  day  that  it  was  so 
stowed  (Tr  1166-1167). 

In  addition  to  the  boxes  of  corrosive  acid  carried 
as  deck  cargo,  the  vessel  carried  on  the  forward  deck 
twenty-six  two  wheel  trailers  (Ex  188).  These  trailers 

[Were  stowed  on  the   starboard  side   alongside   No.   3 

ilhatch  (TrlOOS). 

' !       Crew  members  aboard  the  SS  PENNSYLVANIA  on 

i  Voyage  5  testified  that  the  cross  battens  which  were 

I  used  to  secure  the  forward  hatches  of  the  vessel  were 

in  a  bent  condition  and  as  such  were  difficult  to  secure 
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and  keep  secure  (Tr  2081-2082;  2094;  2100).  There  was 
no  chafing  gear  aboard  the  vessel  (Tr  307-308). 

The  vessel  completed  loading  at  Seattle  for  Voyage 
6  on  the  morning  of  January  5,  1952,  and  cast  off  from 
Pier  37  shortly  after  0800  on  January  5th  (Tr  739)  for 
the  Orient  on  what  has  been  described  as  the  Great 
Circle  Route. 

The  Marine  Superintendent  of  States  Steamship 
Company  knew  that  many  of  the  Masters  of  the  States 
Steamship  Company  decided  to  take  the  Great  Circle 
Route  when  west  bound  to  the  Orient  (Tr  238).  In  par- 
ticular the  custom  of  Captain  Plover  of  the  SS  PENN- 
SYLVANIA in  his  choice  of  the  northern  or  Great 
Circle  Route  was  known  to  the  States  Steamship  Com- 
pany (Tr  506). 

The  only  evidence  as  to  weather  and  sea  conditions 
actually  encountered  by  the  SS  PENNSYLVANIA  is 
contained  in  the  radio  messages  received  from  the  ves- 
sel (Ex  127).  The  wind  velocity  reported  by  the  vessel 
was  a  wind  of  Force  9,  Beaufort  Scale,  with  very  high 
seas.  Between  January  8  through  January  10,  1952, 
there  were  approximately  17  ships  reporting  weather 
conditions  from  the  general  storm  area  in  which  the 
SS  PENNSYLVANIA  was  lost.  The  ships  closest  to  the 
SS  PENNSYLVANIA,  which  proceeded  toward  her  for 
the  purpose  of  attempting  rescue,  sustained   no  sub- 
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stantial  damage.  No  vessel  within  the  storm  area  other 
than  the  SS  PENNSYLVANIA  was  lost,  or  even  sus- 
tained major  heavy  weather  damage.  (Ex  135,  p  44; 
Ex  123,  pp  30  and  31;  Ex  146(8),  pp  47  and  48;  Ex  47, 
pp  51  and  52;  and  Tr  1658). 

The  radio  messages  from  the  SS  PENNSYLVANIA 

iEx  127),  establish  these  facts: 
The  vessel  sustained  a  crack  down  the  port  side 
between  frames  93  and  94; 

The  crack  started  in  the  sheer  strake  and  ran 
down  about  14  feet; 

Sea  water  entered  the  engine  room  of  the  vessel 
through  this  crack; 

The  vessel  sustained  a  failure  or  breakdown  of 
its  steering  system  and  for  a  time  the  vessel  was 
completely  unable  to  steer  by  any  method  in  heavy 
seas  then  existing; 

If  the  crew  could  not  fix  the  steering  gear  the 
vessel  would  need  immediate  assistance; 

The  vessel  was  taking  water  in  No.  1  hold; 

The  deck  cargo  on  the  forward  deck  came  adrift 
and  was  taking  off  the  tarpaulins  on  the  forward 
hatches,  and  the  No.  2  hatch  was  open  and  iull  of 
water. 
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The  significant  radio  messages  from  the  vessel  are 
set  out  in  full  context  in  Appendix  A  to  this  Brief. 

Atlantic  Mutual  Insurance  Company  and  Pacific 
National  Fire  Insurance  Company  had  issued  policies' 
of  insurance  on  substantial  portions  of  the  cargo  and 
upon  payment  of  the  loss  to  the  owner  of  the  cargo 
became  claimants  to  the  proceeding.  The  Dominion  of 
Canada  was  the  owner  of  certain  cargo  lost  with  the 
vessel. 

On  January  23,  1952,  the  States  Steamship  Com- 
pany, as  owner  of  the  SS  PENNSYLVANIA,  filed  its 
petition  for  exoneration  from  or  limitation  of  liability 
in  connection  with  the  loss  of  the  vessel  and  its  cargo. 
These  appellants,  being  underwriters  of  certain  cargo 
lost  with  the  vessel,  and  The  Dominion  of  Canada,  filed 
their  claims  and  answ-ers.  The  case  was  tried  between 
July  13,  1954  and  August  10,  1954.  February  10,  1956, 
the  trial  court  entered  its  Findings  of  Fact  and  Conclu-! 
sions  of  Law  (Tr  72) . 

In  sixmmary,  the  Findings  and  Conclusions  were  as 
follows: 

The  storm  in  which  the  SS  PENNSYLVANIA 
was  lost  was  not  of  such  a  inagnitude  as  to  constitute 
a  peril  of  the  sea; 

The  proximate  cause  of  the  sinking  of  the  SS' 
PENNSYLVANIA  was  her  own  unseaworthiness; 
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The  failure  and  difficulties  outlined  in  the  ves- 
sel's radio  messages  were  factors  of  unseaworthiness, 
and  the  contributory  factors  proximately  causing 
the  sinking; 

The  vessel  was  unseaworthy  by  reason  of  these 
factors  at  the  inception  of  her  voyage; 

The  evidence  was  insufficient  to  show  that  the 
petitioner  had  used  due  diligence  to  make  the  vessel 
seaworthy  at  the  inception  of  her  voyage,  but  the 
evidence  was  sufficient  to  show  that  the  unsea- 
worthy condition  of  the  vessel  at  the  inception  of 
the  voyage  was  without  the  privity  or  knowledge 
of  the  petitioner. 

On  February  16,  1956,  the  trial  court  entered  an 
interlocutory  decree  denying  the  petition  for  exonera- 
tion from  liability  but  granting  the  petition  for  limita- 
tion of  liability  and  limited  the  recovery  of  these  ap- 
fpellants  to  their  proportionate  share  of  the  vessel's 
jipending  freight. 

1  The  appeal  herein  is  from  that  portion  of  the  inter- 
locutory decree  which  allows  the  vessel  owner  to  limit 
jits  liability  to  the  amount  of  the  pending  freight.  The 
[sole  question  so  presented  is  whether  or  not  the  proven 
ionseaworthy  conditions  of  the  vessel  and  the  proven 
failures  to  use  due  diligence  to  discover  and  correct 
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those  unseaworthy  conditions  were  within  the  privity 
or  knowledge  of  the  managers  and  superintendents  of 
the  States  Steamship  Company  within  the  meaning  of  ; 
the  Limitation  of  Liabihty  Act,  46  U.  S.  C.  A.  §  183. 

SPECIFICATIONS  OF  ERRORS  RELIED  UPON 

I.  The  District  Court  erred  in  making  and  entering 
its  Finding  No.  VII,  which  reads  as  follows: 

"That  the  evidence  is  sufficient  to  show  that 
the  unseaworthy  condition  of  the  vessel  at  the 
inception  of  her  voyage  was  without  the  privity 
or  knowledge  of  petitioner,  and  the  Coui't  finds 
that  the  unseaworthy  condition  of  the  vessel 
at  the  inception  of  her  voyage  was  not  with 
the  privity  and  knowledge  of  the  petitioner." 

11.  The  District  Court  erred  in  making  and  entering 
its  Conclusion  No.  Ill,  which  reads  as  follows: 

"That  the  petitioner  has  proved  that  the  un- 
seaworthiness of  the  SS  Pennsylvania  at  the  in- 
ception of  her  voyage  was  without  the  knowl- 
edge or  privity  of  the  petitioner  and  is  entitled 
to  limit  its  liability  to  the  value  of  the  freight 
pending,  which  amount  is  set  forth  in  the  order 
of  this  Court,  dated  May  26,  1954." 
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III.  The  District  Court  erred  under  its  Interlocutory 
Decree,  dated  February  10,  1956  and  entered 
February  16,  1956,  in  granting  the  petition  of  ap- 
pellant States  Steamship  Company  for  limitation 
of  liability  to  the  amount  of  the  pending  freight 
on  the  SS  Pennsylvania  on  January  9,  1952. 

IV.  The  District  Court  erred  in  failing  to  find  that  the 
unseaworthy  condition  of  the  vessel  at  the  incep- 
tion of  her  voyage  was  within  the  privity  and 
knowledge  of  appellant  States  Steamship  Com- 
pany. 

V.  The  District  Court  erred  in  failing  to  find  and  con- 
clude that  appellant  States  Steamship  Company 
has  failed  to  sustain  the  burden  of  proving  that 
the  unseaworthiness  of  the  SS  Pennsylvania  at  the 
inception  of  her  voyage,  resulting  in  the  loss  of 
the  said  vessel  and  all  her  cargo,  was  without  the 
privity  or  knowledge  of  the  said  appellant. 

VI.  The  District  Court  erred  in  failing  to  find  and  con- 
clude that  appellants,  Atlantic  Mutual  Insurance 
Company,  Pacific  National  Fire  Insurance  Com- 
pany and  The  Dominion  of  Canada,  are  entitled 
to  recover  the  full  amount  of  its  damages  arising 
from  the  loss  of  cargo  aboard  the  SS  Pennsylvania, 
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and  in  failing  to  enter  judgment  and  decree  in 
favor  of  these  appellants  for  the  full  amount  of 
said  damages  with  interest  thereon,  together  with 
costs. 

SUMMARY  OF  ARGUMENT 

THE  TRIAL  COURT  ERRED  IN  GRANTING  THE 
PETITION  TO  LIMIT  LIABIUTY  TO  THE 
VALUE  OF  THE  PENDING  FREIGHT. 

A.  The  Burden  of  Proving  Lack  of  Privity  was  on  the 
Vessel  Owner,  States  Steamship  Company. 

B.  The  Burden  of  Proof  is  on  the  Vessel  Owner,  States 

Steamship  Company,  to  Establish  Lack  of  Knowl- 
edge or  the  Means  of  Knowledge  on  the  Part  of  Its 
Superintendents  as  to  the  Vessel's  Unseaworthiness. 

C.  Petitioner  as  Owner  of  the  Vessel  Did  Not  Under- 

take to  Sustain  its  Burden  of  Proof  Upon  the  Issue 
of  Privity,  but  on  the  Contrary  It  Disregarded  Limita- 
tion and  Relied  Solely  Upon  an  Asserted  Lack  of 
Liability. 

D.  Privity  or  Knowledge  of  any  Shoreside  Manager  or 
Superintendent  who  Supervised  any  Phase  of  the 
Business  Out  of  Which  the  Loss  Occurred  is  the 
Privity  or  Knowledge  of  the  Corporate  Owner. 
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E.  Privity  or  Knowledge  as  to  Any  One  of  the  Con- 
tributing Causes  of  the  Loss  is  Enough  to  Prevent 
Limitation. 

F.  The  Privity  and  Knowledge  of  the  Vessel  Owner 
has  been  Established  with  Regard  to  Unseaworthy 
Steering  Equipment. 

G.  The  Privity  and  Knowledge  of  the  Vessel  Owner 
has  been  Established  with  Regard  to  the  Unsea- 
worthy Hull  of  the  Vessel. 

H.  The  Privity  and  Knowledge  of  the  Vessel  Owner 
has  been  Established  with  Regard  to  the  Unsea- 
worthy Conditions  Resulting  in  the  Opening  of 
Number  2  and  3  Hatches. 

ARGUMENT 

THE  TRIAL  COURT  ERRED  IN  GRANTING  THE 
PETITION  TO  LIMIT  LIABILITY  TO  THE 
VALUE  OF  THE  PENDING  FREIGHT. 

A.  The  Burden  of  Proving  Lack  of  Privity  Was  on  the 
jVessel  Owner,  States  Steamship  Company. 

The  burden  of  proof  as  to  privity  or  knowledge 
mder  the  Limitation  of  Liability  Act,  46  U.S.C.A. 
i  183,  is  upon  the  petitioning  shipowner.  To  be 
entitled  to  limitation  of  liability,  the  shipowner  must 
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prove  the  negative  proposition  of  the  absence  or  lack 
of  his  privity  or  knowledge. 

The  CLEVECO,  59  F  Supp  71  (D.C.N.D.  Ohio  E.D., 
1944)   affirmed  154  F2d  605   (6th  Cir.,  1946); 

The  SILVER  PALM,  94  F2d  776  (9th  Cir.,  1937); 
1937  AMC  1462; 

The  VESTRIS,  60  F2d  273    (D.C.S.D.N.Y.,   1932); 
1932  AMC  863; 

The    EDMUND    FANNING,     105     F    Supp     353 
(D.C.S.D.N.Y.,  1952);  1952  AMC  1147; 

Benedict  on  Admiralty,  6th  Ed.,  Vol.  3,  p.  378. 


B.  The  Burden  of  Proof  is  on  the  Vessel  Owner,  States 
Steamship  Company,  to  Establiish  Lack  of  Knowledge  or 
the  Means  of  Knowledge  on  the  Part  of  Its  Superintendents 
as  to  the  Vessel's  Unseaworthiness. 

The  decisions  under  the  Limitation  of  Liability  Act 
make  it  clear  that  actual  knowledge  of  the  unseaworthy 
conditions  is  not  necessary  to  prevent  a  shipowner  from 
limiting  his  liability. 

The  rule  has  been  stated  by  this  Court  as  follows: 

"In  proceedings  for  limitation,  the  owner  may 
not  escape  liability  by  giving  the  managerial  func- 
tions to  an  employed  person  acting  as  its  agent, 
whether  the  person  be  corporate  or  otherwise.  So 
far  as  concerns  privitj'  and  knowledge  such  an  agent 
is  its  alter-ego."  The  SILVER  PALM,  supra,  94  F2d 
776  (9th  Cii-  1937)  at  p.  780. 
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See  also: 

THE   FRANCESCA,    19    F   Supp    829,    at   p    833, 
(D.C.W.D.N.Y.,  1937);  1937  AMC  1006: 

"Knowledge  means  personal  cognizance,  or 
means  of  knowledge  of  which  the  owner  is  bound 
to  avail  itself  *  *  *."  (Emphasis  supplied) 


In  Re  Great  Lakes  Transit  Corporation,  81  F2d  441, 
at  p  444,   (6th  Cir.,  1936): 

"The  statute  does  not  require  that  knowledge 
be  actual,  it  may  be  imputed  if  someone  in  charge 
for  the  owner  had  general  authority  to  act  for  him, 
and  by  the  exercise  of  ordinary  care  could  have  dis- 
covered the  fault."  (Emphasis  supplied) 


The     ARGENT,     1940     AMC     508,     at     p     509 
(D.C.S.D.N.Y.,  1915): 

"It  would,  however,  be  a  very  easy  matter  for 
an  owner  to  shelter  himself  behind  an  actual  ignor- 
ance if  lack  of  personal  knowledge  always  consti- 
tuted a  good  defense  to  the  extent  of  the  protection 
accorded  by  statute.  If  lack  of  actual  knowledge 
were  enough,  imbecility,  real  or  assumed,  on  the 
part  of  ow^ners,  would  be  at  a  premium.  Such  as- 
sumption of  ignorance  would  be  peculiarly  easy  on 
the  part  of  corporate  owners.  Corporate  owners  have 
of  late  years  greatly  multiplied,  and  it  is  accordingly 
found  that  the  doctrine  of  imputed  knowledge  and 
imputed  privity  has  grown  to  meet  the  demands 
of  business. 
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"In  this  case  I  think  it  conclusively  proven  that 
no  officer  of  the  petitioning  corporation  knew  that 
the  Argent  maintained  an  unlawful  light  but  for 
the  matter  of  that  they  did  not  know  whether  she 
maintained  a  light  at  all,  they  did  not  regard  it 
as  any  part  of  their  business  to  ascertain  whether 
that  humble  vessel  was  complying  with  the  law  or 
violating  it  every  day." 


"As  long  ago  as  Republic,  61  Fed.  109,  knowl- 
edge of  what  owners  could  have  seen  if  they  had 
looked  was  imputed  to  them.  *  *  *" 


Austerberry  v.  U.  S.,  169  F2d  583  at  p  594,  (6th  Cir., 

1948): 

"*  *  *  the  burden  was  upon  the  appellee  to 
show  that  it  had  no  privity  or  knowledge  *  *  *. 
To  sustain  the  burden  of  proof  that  is  imposed  in 
cases  like  this  it  may  be  observed  that  it  is  not 
sufficient  to  show  that  operations  and  care  of  the 
vessel  were  placed  in  the  hands  of  men  of  experi- 
ence in  such  matters  *  *  *." 


C.  Petitioner  as  Owner  of  the  Vessel  Did  Not  Under- 
take to  Sustain  Its  Burden  of  Proof  Upon  the  Issue  of  Privity, 
but  on  the  Contrary  it  Disregarded  Limitation  and  Relied 
Solely  Upon  an  Asserted  Lack  of  Liability. 

Despite  the  burden  of  proof  which  rests  throughout 
on  the  petitioner,  we  shall  in  subsequent  portions  of 
this  brief  demonsti-ate  privity  and  knowledge  on  the 
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part  of  the  vessel  owner  respecting  the  unseaworthy 
conditions  which  brought  about  the  loss  of  the  vessel. 

Our  approach  to  the  subject  of  privity  and  the  fail- 
ure of  petitioner  to  sustain  its  burden  of  proof  on  this 
issue  is  not  simplified  by  the  fact  that  petitioner  at 
trial  took  the  position  that  there  was  no  liability,  1.  e., 
no  unseaworthiness  or  faults  on  the  part  of  petitioner 
and  therefore  there  was  no  necessity  of  going  into  the 
question  of  privity.  As  petitioner  stated  in  its  trial  brief, 
"We  shall  not  discuss  privity,  except  in  the  abstract." 
And  again  in  its  answering  trial  brief  (in  an  unsuccess- 
ful attempt  to  invoke  the  defense  of  a  Peril  of  the 
Sea),  "You  cannot,  unless  you  are  in  the  confidence  of 
God  himself  be  privy  to  a  storm." 

At  the  close  of  petitioner's  opening  statement  one 
[of  its  proctors  represented  to  the  Court  that  the  sub- 
stance of  its  case  as  reviewed  to  that  point  concerned  the 
question  of  liability.  It  was  admitted  that  if  a  lack  of 
;due  diligence  was  shown  (as  was  later  found  by  the 
[trial  court)  the  burden  would  shift  to  the  vessel  owner 
•to  prove  lack  of  privity  or  knowledge  on  the  part  of 
lits  "managing  or  executive  officers",  but  petitioner 
did  not  expect  to  reach  that  point  (Tr  125). 

In  acknowledging  this  burden  of  proof,  petitioner 
•ecognized  the  well  settled  rule  applied  in  The 
^  LEV  ECO,  supra,   154  F2d  605    (6th  Cir.,   1946)   and 
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other  admiralty  decisions  considering  this  issue.  How- 
ever, it  appears  that  no  serious  attempt  was  made  by 
petitioner  to  sustain  this  burden  in  view  of  its  position 
throughout  the  trial  that  there  was  no  liability. 

This  is  borne  out  by  the  evidence  presented  by  peti- 
tioner with  the  obvious  purpose  of  supporting  its  peti- 
tion for  exoneration,  which  issue  has  been  decided 
adversely  to  the  petitioner. 

At  the  close  of  petitioner's  case  in  chief  petitioner's 
proctor  stated  to  the  Court  (Tr  1753): 

"And  also  on  the  second  issue,  that  is  privity, 
of  course  we  reserve  the  right  to  go  into  that  when 
the  occasion  arises." 

In  view  of  the  record  it  is  manifest  that  petitioner 
at  the  close  of  its  case  did  not  undertake  to  introduce 
any  evidence  to  sustain  its  burden. 

The  evidence  subsequently  introduced  by  petitioner 
on  rebuttal  falls  far  short  of  constituting  satisfactory  or 
other  type  of  evidence  supporting  lack  of  privity. 

J.  R.  Dant,  Vice  President  and  General  Manager  of 
the  steamship  company  (Tr  2618-2619),  testified  that 
neither  he  nor  any  other  member  of  petitioner's  Board 
of  Dii-ectors  participated  in  any  direct  manner  in  the 
operation  of  the  company's  vessels  and  at  the  time  of  the 
loss  of  the  SS  PENNSYLVANIA  and  in"  ♦    ♦   *  the 
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months  prior  thereto  *  *  *",  Mr.  Vallet  as  Marine 
Superintendent  was  in  complete  charge  of  the  upkeep, 
repair,  maintenance  and  supplying  of  the  vessel.  Mr. 
Dant  further  testified  that  Mr.  Vallet  was  in  general 
charge  of  making  inspections  and  repairs  and  it  was 
not  necessary  for  Vallet  to  obtain  authorization  from 
petitioner's  Board  to  make  extensive  repairs  to  the  ves- 
sel (Tr2624). 

This  testimony  of  Mr.  Dant  has  nothing  to  do  with 
the  question  of  privity  except  perhaps  to  confirm  the 
very  extensive  control  and  authority  vested  in  Vallet 
as  Marine  Superintendent.  The  evidence  was  conclusive 
that  not  only  was  Mr.  Vallet  in  privity  with  the  unsea- 
worthiness, faults  and  defects  which  brought  about  the 
loss    of    the    vessel    but    that    Mr.    Vallet's    personal 
neglect   and   gross  disregard   for  principles   of  safety 
occasioned    the    loss    of    this    vessel    and    her    entire 
I  crew.    Mr.    Dant    as    the    titular    head    of    the    com- 
(  pany,  perhaps  in  a  desire  to  absolve  himself  from  all 
;  connection  with  this  traged}^,  attempted  to  place  the 
I  blame  on  the  Marine  Superintendent  but  in  doing  so 
I  he  actually  established  that  Vallet's  privity  and  knowl- 
I  edge  and  negligence  should  be  imputed  to  the  corporate 

I  vessel  owner. 
I 

The  testimony  of  William  H.  Pitzer  (Tr  2774-2776) 

adds  or  detracts  nothing  from  petitioner's  position  for 
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he  merely  stated  that  he  was  head  of  petitioner's  op- 
erating department  in  charge  of  the  handling  of  the 
cargo  and  preplanning  the  loading  of  the  vessel.  Aside 
from  preplanned  loading  of  the  cargo,  he  testified  that 
he  had  nothing  to  do  with  the  laying  out,  loading, 
stowing,  or  lashing  of  the  cargo  in  the  SS  PENNSYL- 
VANIA. This  testimony  in  no  way  refutes  the  privity 
and  knowledge  of  Pitzer  as  to  defects  in  the  planning 
of  the  cargo  stowage,  or  its  loading,  stowing,  or  lashing. 
As  hereafter  reviewed  in  this  brief,  individuals  under 
Pitzer's  direct  supervision  and  control  attended  the 
loading,  stowing  and  lashing  of  the  cargo. 

The  testimony  of  these  two  witnesses  represents 
the  only  effort  in  the  entire  record  which  can  be  in 
any  way  identified  with  petitioner's  burden  of  proving 
lack  of  privity,  knowledge  or  means  of  knowledge  re- 
specting unseaworthiness,  faults  and  negligence.  The 
weak  character  of  such  testimony,  i.  e.,  Dant  and  Pitzer, 
falls  far  short  of  the  evidence  required  to  sustain  this 
burden  of  proof. 

D.  Privity  or  Knowledge  of  Any  Shoreside  Manager  or 
Superintendent  Who  Supervised  Any  Phase  of  the  Business 
Out  of  Which  the  Loss  Occurred  is  the  Privity  or  Knowledge 
of  the  Corporate  Owner. 

Since  the  owner  of  the  SS  PENNSYLVANIA  is  a 
corporation,  the  question  arises  as  to  which  agents  and 
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employees  of  the  corporation  are  sufficiently  high  in 
the  managerial  echelons  so  their  knowledge  or  privity 
will  be  attributed  to  the  corporation  and  thereby  defeat 
the  corporate  vessel  owner's  right  to  limit  its  liability. 
The  general  rule  is  stated  in  Coryell  v.  Phipps,  317  US 
406,  87  L  ed  363,  1943  AMC  18,  where  the  covut  held 
that  privity  or  knowledge  of  any  shoreside  "executive, 
officer,  manager  or  superintendent  whose  scope  of  au- 
thority includes  supervision  over  the  phase  of  the  busi- 
ness out  of  which  the  loss  or  injury  occurred,"  is  suf- 
ficient to  destroy  the  vessel  owner's  right  to  limitation. 
See  also  The  SILVER  PALM,  supra,  94  F2d  776  (9th 
Cir.,  1937) 

The  following  personnel  of  the  States  Steamship 
Company  are  managers  or  superintendents  whose  scope 
of  authority  in  the  various  instances  to  be  cited  is  suf- 
ficiently broad  to  constitute  privity  or  knowledge  of  the 
corporation. 

1.  Mr.  Vallet  was  acting  in  the  dual  capacity  of 
Marine  Superintendent  and  Port  Engineer  for  the  com- 
I  pany.  As  Port  Engineer  he  was  in  charge  of  all  main- 
i  tenance  and  repair  of  all  vessels.  As  Marine  Superin- 
I  tendent  he  was  in  charge  of  the  Marine  Department, 
which  in  addition  to  the  maintenance  and  repair  of 
;  the  vessel  was  also  charged  with  the  obtaining  of  per- 
j  sonnel  and  officers  for  the  ships,  maintaining  discipline 


26 

on  the  vessels,  and  also  operating  and  stowing  the 
ships  (Tr  140).  In  this  position  of  complete  authority, 
Vallet,  without  question,  occupied  a  status  in  which  his 
privity  and  knowledge  must  be  attributed  to  the  cor- 
porate owner  for  purposes  of  defeating  limitation.  As 
stated  in  The  C  LEV  ECO,  supra,  154  F2d  605,  (6th  Cir., 
1946)  at  p.  613: 

"Where  a  corporation  is  the  owner  of  a  vessel, 
the  knowledge  of  the  marine  superintendent  having 
general  control  and  direction  of  its  business  is  the 
knowledge  of  the  corporate  owner  of  the  vessel. 
Eastern  S.  S.  Corporation  v.  Great  Lakes  Dredge  and 
Dock  Co.,  1  Cir.,  256  F.  497;  and,  within  the  section 
of  the  statute  limiting  liability  knowledge  means  not 
only  personal  cognizance  but  also  the  means  of 
knowledge — of  which  the  owner  or  his  superin- 
tendent is  bound  to  avail  himself — of  contemplated 
loss  or  condition  likely  to  produce  or  contribute  to 
loss,  unless  appropriate  means  are  adopted  to  pre- 
vent it." 


See  also.  In  Re  Great  Lakes  Transit  Corporation,  81  F2d 
441  (6th  Cir.,  1936); 

In  Re  Jeremiah  Smith  £  Sons,  Inc.,  193  F  395  (2nd 
Cir.,  1911); 

In  Re  New  York  Dock  Company,  61  F2d  777  (2nd 
Cir.,  1932). 


2.  Mr.  Harve  Brenneke,  during  the  months  of  De- 
cember, 1951  and  January,  1952,  just  prior  to  the  sail- 
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ing  of  the  SS  PENNSYLVANIA  on  its  fatal  voyage,  was 
the  No.  1  man  under  Vallet  and  carried  the  title  of 
Assistant  Port  Engineer.  In  Vallet's  absence  Brenneke 
took  Vallet's  place  and  performed  his  duties  (Tr  241). 
"When  the  vessel  was  drydocked  at  Seattle,  just  prior 
to  her  departure  on  the  fatal  Voyage  6,  she  was  at- 
tended by  Mr.  Brenneke.  Vallet  did  not  attend  the  vessel 
personally  at  this  time,  but  in  his  place  dispatched  his 
Assistant  to  inspect  the  vessel  and  Mr.  Brenneke  was, 
accordingly,  charged  with  complete  authority  over  the 
vessel's  inspection  and  any  needed  repairs  at  the  con- 
clusion of  its  Voyage  5  and  prior  to  the  commencement 
of  Voyage  6.  Under  the  decisions  of  the  Admiralty 
I  Courts,  this  scope  of  authority  clearly  brings  Brenneke 
within  that  group  of  corporate  superintendents  whose 
privity  or  knowledge  will  defeat  limitation  for  the  ves- 
sel owner. 

As  it  was  stated  In  Re  P.  Sanford  Ross,  204  F  248 
'  (2nd  Cir.,  1913),  at  p.  251: 

"The  real  test  is  not  as  to  their  being  officers  in 
a  strict  sense,  but  as  to  the  largeness  of  their  au- 
thority." 


iSee  also  POCONE,  159  F2d  661  (2nd  Cir.,  1947), 
!  1947  AMC  306,  where  the  court  held  a  corporation  in 
i  privity  with  the  negligence  of  a  port  engineer  who 
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worked  under  a  traffic  manager,  who  in  turn  worked 
under  the  corporation's  general  agent.  See  also  The 
VESTRIS,  supra,  60  F2d  273  (D.C.S.D.N.Y.,  1932) 

3.  Mr.  William  H.  Pitzer  was  the  head  of  the  Op- 
erating Department  for  States  Steamship  Company  in 
charge  of  the  handling  of  the  cargo  (Tr  240,  2774),  and 
had  such  authority  that  his  privity  and  knowledge  con- 
cerning any  defective  situation  as  to  cargo  or  the  plan- 
ning of  cargo  stowage  would  constitute  privity  or 
knowledge  of  the  corporation. 

The  EDMUND  FANNING,  supra; 

Wilbur,  et  al  v.   Williams  S.   S.  Co.,  9  F2d  940 
(D.C.N.D.  Cal.  S.D.,  1925) 


4.  Mr.  Paul  A.  Matson  was  in  charge  of  the  States 
Steamship  Company's  Seattle  Operating  Office  (Tr ' 
240.  The  States  Steamship  Company  supercargoes, 
who  were  aboard  the  vessel  supervising  the  loading 
of  the  cargo  for  the  final  voyage  in  January,  1952, 
made  daily  reports  to  Matson's  office  as  to  the  details 
of  the  stowage  of  the  cargo  (Tr  1166).  Under  the  cases 
cited  above  to  establish  the  privity  of  the  steamship 
company  with  regard  to  Mr.  Pitzer,  Matson's  privity 
and  knowledge  must  also  be  considered  that  of  the 
coi'poration. 
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In  The  EDMUND  FANNING,  supra,  the  corporate 
owner  was  held  in  privity  as  to  improper  cargo 
stowage  on  the  basis  of  knowledge  of  the  unsea- 
worthy  conditions  on  the  part  of  a  shore  captain  at  a 
port  along  the  vessel's  route,  and  again  in  Wilbur,  et 
al  v.  Williams  S.  S.  Co.,  supra,  limitation  was  denied 
because  of  knowledge  of  improper  cargo  stowage  on 
the  part  of  the  ship  owner's  general  agent,  who  super- 
vised and  approved  stowage  at  the  regular  port  of  call. 

The  trial  court  found  as  a  matter  of  fact  that  the 
5S  PENNSYLVANIA  was  at  the  inception  of  her  last 
and  fatal  voyage  unseaworthy  in  many  particulars 
which  combined  to  cause  the  vessel's  loss.  The  court 
also  found  as  a  matter  of  fact  that  petitioner  as  cor- 
porate owner  of  the  vessel  failed  to  exercise  due  dili- 
gence with  respect  to  her  unseaworthy  condition.  Based 
on  such  a  finding  the  trial  court  necessarily  denied 
the  petition  for  exoneration,  but  held  the  corporate 
owner  entitled  to  limit  its  liability  upon  a  finding  that 
it  was  not  in  privy  with  the  unseaworthiness. 

The  evidence  conclusively  demonstrates  that  Vallet 
as  Marine  Superintendent  —  and  as  we  have  seen,  the 
only  supervisory  employee  who  had  charge  of  all 
phases  of  the  vessel's  care  —  had  knowledge  or 
means  of  knowledge  of  the  unseaworthy  condition 
in  every  respect  as  found  by  the  trial  court  in  entering 
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its  initial  finding  of  liability.  We  shall  demonstrate 
that  Vallet  was  personally  guilty  of  neglect  and  de- 
fault in  sending  and  permitting  the  vessel  to  sail  in 
a  known  unsea worthy  condition. 

The  only  possible  premise  on  which  the  court  could 
have  granted  limitation  would  be  in  our  opinion  based 
upon  an  apparent  misapprehension  that  the  privity  and 
knowledge  of  the  Marine  Superintendent  is  not  im- 
putable to  the  corporate  shipowner  —  a  proposition 
which  we  have  shown  has  been  uniformly  decided  to 
the  contrary  by  every  admiralty  decision  which  has 
considered  the  issue. 

E.  Privity  or  Knowledge  as  to  Any  One  of  the 
Contributing  Causes  of  the  Loss  Is  Sufficient  to  Prevent 
Limitation. 

The  trial  court  found  that  all  of  the  difficulties 
mentioned  in  the  radio  messages,  which  comprise  the 
dying  declarations  of  the  vessel,  contributed  to  and 
caused  her  sinking,  and  found  that  all  of  the  faults, 
failures,  breakdowns  and  difficulties,  together  with  the 
crack  sensitiveness  of  the  vessel  to  cold  weather  and 
heavy  seas  were  factors  of  unseaworthiness  which 
proximately  caused  the  loss. 

The  rule  is  well  established  in  admu-alty  that  when 
more  than  one  cause  contributes  to  cargo  damage  or 
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loss,  and  the  owner  is  responsible  for  only  one  of  the 
causes,  the  owner  to  free  itself  from  liability  for  the 
entire  damage  must  carry  the  severe  burden  of 
proving  exactly  how  much  loss  or  damage  was  not 
caused  by  its  wrongdoing.  The  VALLESCURA,  293  US 
296,  79  L  ed  373;  POCONE,  159  F2d  661  (2nd  Cir. 
1947),  1947  AMC  306. 

As  a  correlary  to  this  rule:  If  several  causes  con- 
tribute to  a  loss  and  the  owner  is  in  privity  with  one 
or  more  of  the  causes,  he  must,  to  escape  liability, 
carry  what  would  be  in  this  case  the  impossible  burden 
of  proving  that  the  loss  was  not  caused  by  any  unsea- 
worthiness with  which  he  was  in  privity.  This  rule 
appears  to  be  recognized  by  the  court  in  Lord  v.  Goodall 
Steamship  Company,  15  F  Cas  No.  8506  (Circuit  Court 
D.Calif.,  1877),  at  p.  887: 

"As  used  in  the  statute,  the  meaning  of  the  words 
'privity  or  knowledge',  evidently  is  a  personal  par- 
ticipation of  the  owner  in  some  fault,  or  act  of 
negligence,  causing  or  contributing  to  the  loss,  or 
some  personal  knowledge  or  means  of  knowledge, 
of  which  he  is  bound  to  avail  himself  of  a  con- 
templated loss,  or  of  a  condition  of  things  likely  to 
produce  or  contribute  to  the  loss,  without  adopting 
appropriate  means  to  prevent  it."  (Emphasis  sup- 
plied ) 
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F.  The  Privity  and  Knowledge  of  the  Vessel  Owner  Has 
Been  Established  with  Regard  to  the  Unseaworthy  Steering 
Equipment. 

Radio  traffic  from  the  stricken  vessel  tells  us — and 
the  court  so  found  —  that  she  suffered  a  failure  or 
breakdown  of  her  steering  system,  as  for  a  considerable 
period  of  time,  buffeted  by  the  storms  and  winds  of 
a  typical  North  Pacific  winter  storm,  she  was  unable 
to  steer  by  any  method. 

The  pounding  of  the  vessel  by  the  severe  storm 
when  she  was  unable  to  steer  compelled  the  court  to 
find  that  the  steering  failures  were  factors  of  unsea- 
worthiness proximately  causing  her  sinking.  The  court 
also  found  that  the  evidence  was  insufficient  to  show 
that  petitioner  used  the  due  diligence  requu-ed  by  law 
to  make  the  vessel  seaworthy. 

We  shall  now  prove  that  failure  of  the  steering 
systems  rests  upon  the  shoulders  of  one  man — Vallet, 
the  Marine  Superintendent. 

Since  the  vessel  sustained  failures  of  all  steering 
systems,  and  for  a  time  could  not  be  steered  by  any 
method,  it  is  necessary  to  examine  the  evidence  rela- 
tive to  the  emergency  system  as  well  as  the  main  steer- 
ing system.  While  the  vessel  was  at  Portland,  Oregon 
for  repair  of  the  22  foot  deck  crack  sustained  during 
Voyage  5  in  November  1951,  it  was  discovered  that 
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the  shaft  of  the  emergency  steering  system  was  jammed 
where  it  passes  through  No.  5  hold.  Such  januning 
was  caused  by  a  cargo  of  army  blankets  and  clothing 
shifting  against  the  shaft  and  entering  in  around  the 
shaft  so  as  to  make  it  difficult  to  turn  (Tr  169).  Vallet 
personally  inspected  this  unseaworthy  condition,  and 
testified  that  the  only  corrective  measure  taken  was 
the  removal  of  the  cargo  of  clothing  and  blankets  away 
from  the  shaft  (Tr  169).  No  protective  shield  or  guard 
was  installed  and  no  other  action  was  taken  to  prevent 
a  reoccurrence  of  this  difficulty  should  the  cargo  shift 
again  in  the  future  (Tr  372).  As  he  personally  saw 
this  defective  condition  and  took  charge  of  the  sole 
correction  made,  it  is  thereby  conclusively  established 
that  the  lack  of  due  diligence  to  peiTnanently  correct 
this  unseaworth}^  condition  in  the  emergency  steering 
system  was  his  personal  negligence. 

Turning  to  the  main  steering  system,  a  review  of 
the  evidence  establishes  that  the  main  steering  system 
on  the  SS  PENNSYLVANIA  was  a  complicated  com- 
bination of  electi'ic  motors,  moving  parts,  springs,  hy- 
draulic pumps,  copper  hydraulic  tubing,  etc.  (Tr  677- 
680).  Since  the  radio  messages  established  that  this 
steering  system  failed,  the  burden  was  then  on  the 

j  petitioner  to  show  due  diligence  to  maintain  the  entire 

t  system  in  seaworthy  condition. 
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In  connection  with  such  critical  items  as  steering 
equipment,  stout,  perfect  ship's  tackle  is  vital  to  safe 
navigation,  and  where  failure  of  such  items  occurs, 
Admiralty  has  traditionally  held  the  shipowner  to  the 
most  convincing  proof  of  due  diligence. 

Judge  Augustus  Hand  has  made  a  very  able  state- 
ment of  the  law  in  this  field  in  The  WOODMANCEY, 
1925  AMC  1059  [reversed  on  other  grounds,  18  F2d 
79  (2nd  Cir.,  1927),  1927  AMC  628],  at  p.  1060: 

"Stout,  perfect  ship's  tackle  is  vital  to  safe  navi- 
gation and  most  convincing  proof  must  be  offered 
to  sustain  the  defense  of  inevitable  accident.  *  *  ♦ 
Care  in  looking  after  equipinent  and  detecting  de- 
fects which  might  render  a  tug  helpless  in  danger- 
ous waters  should  be  established  by  completely 
convincing  evidence.   *    *    *" 


Further  illustration  of  the  exacting  standards  of 
inspection  and  upkeep  of  steering  equipment  imposed 
on  shipowners  by  the  courts  may  be  found  in  The 
MEANTICUT-BEDFORD,  65  F  Supp  203  (D.C.S.D.N.Y., 
1945),  1946  AMC  178,  188;  The  PHOEBUS-MA  RAVI, 
70  F  Supp  817,  (D.C.S.D.N.Y.,  1946),  1947  AMC  90; 
and  New  York  Marine  No.  2,  33  F2d  272  (2nd  Cir., 
1929). 

In  applying  standards  of  inspection  the  time  at 
which  a  thorough  inspection  of  a  vessel  sliould  be  made 
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was  recognized  in  Union  Carbide  d-  Carbon  Corp.  v. 
The  WALTER  RALEIGH,  et  al,  109  F  Supp  781 
(D.C.S.D.N.Y.,  1951),  [affirmed  200  F2d  908  (2nd  Cir., 
1953)  ]  where  the  District  Court  aptly  stated,  at  p.  792: 

"The  rule  as  to  inspections  requires  that  the  in- 
spection be  made  before  the  vessel  breaks  ground. 
Seaworthiness  of  a  part  of  the  ship's  equipment  on 
the  voyage  just  ended  is  not  sufficient.  Something 
might  happen  to  the  equipment  w^hile  the  vessel  is 
in  port.  It  may  be  because  of  this  possibility  that  a 
proper  inspection  is  supposed,  to  be  made  prior  to 
commencement  of  each  voyage." 


I 


Faced  with  this  heavj'^  burden  of  proof  in  connection 

with  the  failure  of  the  main  steering  system,  the  owner, 

in  this  case,  knowing  full  well  the  vessel  would  by 

necessity  traverse  waters  which  tax  the  weathering 

qualities   of   a    vessel    to   the   utmost,   where   even   a 

J  momentary  failure  of  the  vessel  to  steer  might  well  be 

I  disastrous,  failed  to  offer  even  one  word  of  testimony 

to  indicate  that  internal  moving  parts  were  ever  in- 

i  spected  for  wear  during  the  entire  history  of  the  vessel. 

I        The  only  evidence  relative  to  the  steering  system  was 

as  follows:  The  U.  S.  Coast  Guard  inspectors  conducted 

i  a  dockside  operating  test  of  the  main  steering  system 

i 

jin  August,  1951,  some  five  months  prior  to  the  fatal 

{voyage.   This   dockside   test   consisted   of  turning   the 

wheel  in  the  pilot  house  and  observing  in  the  steering 
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engine  room  aft  to  see  that  the  steering  engine  op- 
erated, and  that  the  rudder  indicators  responded  (Tr 
658).  During  this  same  inspection  period,  in  August, 
1951,  an  American  Bureau  of  Shipping  Inspector  also 
made  an  external  examination  of  the  steering  parts.  The 
Coast  Guard  inspector  testified  that  the  steering  engine 
and  the  hydraulic  pumps  for  the  steering  system  were 
not  opened  up,  and  the  internal  parts  were  not  in- 
spected at  the  time  of  this  August,  1951  inspection  (Tr 
689).  A  qualified  Coast  Guard  Inspector  testified  that 
the  Coast  Guard  does  not  require  the  opening  up  of 
the  steering  pumps  on  annual  inspection  but  does  re- 
quire such  an  internal  examination  for  the  four  year 
survey  Tr  687). 

It  is  significant  that  petitioner  failed  to  introduce 
any  evidence  that  such  an  internal  examination  had 
ever  been  conducted  on  the  ship,  for,  notwithstand- 
ing an  otherwise  complete  list  of  surveys  which 
were  made  available  at  the  trial,  petitioner  did  not 
introduce  even  one  four-3'ear  survey.  We  can  there- 
fore assume  that  no  four-year  survey  was  ever  con- 
ducted and  we  can  conclusively  assume  that  the  steer- 
ing pumps  were  never  internally  inspected.  How  can 
the  petitioner  claim  that  it  did  not  have  the  means  of 
knowing  that  the  steering  pumps  had  not  been  in- 
spected? The  vessel  was  eight  years  old. 
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The  only  other  evidence  relative  to  the  steering  sys- 
tem concerned  inspections  of  the  steering  gear  made 
from  time  to  time  during  Voyage  5  by  the  man  on 
watch  oiling  the  steering  engine  (Tr  351).  It  is  clear 
from  this  testimony  that  these  inspections  vs-ere  mere 
external  observations  of  the  visible  parts  of  the  engine 
at  sea  while  the  vessel  was  operating,  and  as  the  Court 
stated  in  Warner  Sugar  Refining  Co.  v.  Munson  S.  S. 
Line,  23  F2d  194  (D.C.S.D.N.Y.,  1927),  at  p.  197: 

"If  a  vessel  owner  is  satisfied  to  rely  on  external 
appearances  that  the  vessel  and  her  appliances  are 
in  such  good  order  that  it  is  safe  to  take  cargo  on 
board,  instead  of  making  fair  examinations  and 
tests,  the  vessel  owner  assumes  the  responsibility 
for  such  defects  as  may  exist  and  which  a  diligent 
examination  would  reveal." 


There  is  no  other  evidence  of  inspection  of  the  steer- 
ing equipment,  and  there  is  no  evidence  of  any  in- 
[  spection  of  internal  parts  of  the  steering  engine  or  gears 
]  or  equipment.  There  was  no  evidence  of  any  mainte- 
■  nance  or  replacement  of  steering  equipment  during  the 
I  entire  history  of  the  vessel. 

! 

I  An  illustration  of  the  failure  of  proof  with  regard 
1  to  inspection  and  maintenance  of  the  steering  system 
j  may  be  found  in  an  examination  of  the  record  relative 
1  to  just  one  important  part  of  this  complicated  system. 
i  The  principal  steering  system  is  a  telemotor  system 
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consisting  of  heavy  copper  piping  through  which  a  non- 
freezing  liquid,  free  of  air,  runs  to  bring  pressure  on 
rams  and  turn  the  rudder  (Tr  678).  This  copper  piping 
runs  from  the  wheel  house  to  the  steering  engine  room 
(Tr  678).  The  distance  from  the  bridge  or  wheel  house 
to  the  steering  engine  room  aft  is  200  to  250  feet  (Tr 
659).  There  was,  therefore,  200  to  250  feet  of  copper 
tubing  which  had  to  be  air  tight  and  leak  free  at  all 
times,  and  there  is  not  one  word  of  testimony  to  es- 
tablish that  any  part  of  that  tubing,  not  even  one  inch 
thereof,  was  ever  examined  for  wear,  cracking  or  cor- 
rosion during  the  entire  eight  year  history  of  the 
vessel. 

From  the  foregoing,  it  is  clear  that  the  Court's  find- 
ing of  failure  to  prove  due  diligence  to  make  the  steer- 
ing system  seaworthy  is  unavoidable.  Just  as  clear, 
however,  the  finding  by  the  Court  of  no  privity  or 
knowledge  on  the  part  of  the  owner  is  erroneous.  The 
finding  of  lack  of  due  diligence  on  this  point  is  based 
on  a  failure  to  prove  any  proper  inspections  or  any 
inspection  systems  or  maintenance  programs. 

Mr.  Lester  Vallet  had  complete  charge  of  mainte- 
nance and  repair  on  the  vessel  (Tr  140).  Vallet,  in  all 
his  lengthy  testimony  (Tr  138  tlii-ough  316)  failed  to 
mention  any  program  of  periodic  inspection  or  repair 
and  replacement  of  parts  relative  to  the  steering  equip- 
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mont.  If  he  had  testified  that  he  delegated  inspection  of 
the  copper  tubing  or  the  internal  working  parts  of  the 
steering  equipment  or  pumps  to  some  other  person,  then 
these  appellants  would  have  had  an  opportunity  to  cross 
examine  and  determine  whether  or  not  the  delegated 
person  was  qualified,  and  to  determine  whether  or  not 
he  had  exercised  due  diligence  in  his  delegation,  The 
ERIE  LIGHTER,  250  F  490  (D.C.D.N.J.,  1918),  but  the 
proof  did  not  even  get  to  that  point.  Vallet  did  not  even 
allege  anj^  delegation,  and  the  responsibility  therefore 
remains  with  him.  The  failure  to  inspect  these  parts 
or  to  have  them  inspected  was  his  personal  negligence, 
and  his  negligence  is  the  negligence  of  his  employer. 

i  In  re  New  York  Dock  Company,  61  F2d  777  (2nd  Cir., 

'  1932). 

I         G.  The  Privity  and  Knowledge  of  the  Vessel  Owner 
^  Has   Been   Established   with   Regard   to  the   Unseaworthy 
Hull  of  the  Vessel. 

Another    contributory    factor    responsible    for   the 

I  sinking  of  the  vessel  was  a  crack  down  the  port  side 

j  of  the  vessel  between  frames  93  and  94  starting  in  the 

I  sheer  strake  and  running  down  about  14  feet  through 

!  which  sea  water  entered  the  engine  room  of  the  vessel. 
i 
;  I  This  defect  was  a  factor  of  unseaworthiness  which  ex- 

(isted  at  the  inception   of  the  voyage,   and  the  court 

found  that  petitioner  failed  to  prove  due  diligence  with 
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respect  to  this  unseaworthiness.  The  failure  to  exercise 
due  diligence  to  discover  this  defect  was  the  personal 
failure  of  Mr.  Vallet. 

Vallet  was  the  man  in  the  States  Steamship  Com- 
pany organization  with  such  engineering  knowledge 
and  experience  that  he  had  knowledge  or  the  means 
of  knowledge  as  to  this  vessel's  crack  sensitiveness  to 
low  temperature  and  heavy  weather. 

At  the  time  this  vessel  was  purchased  by  States 
Steamship  Company  from  the  government,  the  com- 
plete past  history  of  the  vessel,  including  reports  of 
serious  and  extensive  damage  to  hull  and  frames,  was 
made  available  to  Mr.  Vallet.  Expert  testimony  intro- 
duced at  the  time  of  trial  establishes  the  fact  that  when 
steel,  of  the  characteristics  used  in  the  construction  of 
the  SS  PENNSYLVANIA,  is  indented  to  any  serious 
extent,  the  steel  becomes  subject  to  a  condition  known 
as  "strain  aging"  (Tr  2427-2428).  Once  steel  is 
strain  aged,  the  temperature  at  which  that  steel  will 
crack  is  a  much  higher  teinperature  than  before  the 
strain  aging  occurred  (Tr  2413-2414) .  Vallet  was  bound 
to  know  these  facts,  which  were  well  known  in  the 
shipping  industry  prior  to  1952,  and  were  set  forth  in 
a  publication  entitled  the  "Welding  Journal"  as  early 
as  1948  or  1949  (Tr  2438-2439).  Vallet  testified  that 
he  was  familiar  with  the  report  of  the  Ship  Structure 
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Committee  (Ex  189)  in  connection  with  welded  steel 
vessels,  and  had  read  this  report  prior  to  the  sailing  of 
the  SS  PENNSYLVANIA  on  Voyage  6  (Tr  209).  This 
report  contains  findings  of  an  expert  body  to  the  effect 
that  serious  fractures  in  welded  steel  vessels  have 
usually  occurred  with  low  temperatures  existing  (Ex 
185,  p  9).  This  report  further  indicates  that  vessels 
which  once  have  had  a  Class  I  casualty  are  more  likely 
to  sustain  another  Class  I  casualty  (Ex  185). 

It  is  admitted  that  the  Voyage  5  fracture  was  a 
serious  Class  I  casualty  and  Mr.  Vallet,  who  alone  in 
the  managerial  heirarchy  of  petitioner,  had  charge  of 
inspection  and  repair  of  the  vessel,  felt  that  a  thorough 
examination  should  be  made  of  the  vessel. 

"Q.  When  there  was  a  serious  crack,  then  that 
meant  to  you,  did  it  not,  that  a  thorough  examina- 
tion must  be  made  of  that  vessel? 

A.     Yes."   (Vallet  Tr  272). 

Q.  When  it  comes  to  making  an  inspection  of 
a  hull,  and  I  am  talking  about  a  detailed  inspection, 
you  would  require,  first  of  all,  I  understand,  Mr. 
\'allet,  that  the  vessel  be  completely  unloaded? 
(Emphasis  supplied) 

A.  That  is  right. 

Q.  And  it  should  be  on  dry  dock? 

A.  For  a  complete  inspection,  yes. 

Q.  For  a  complete  inspection? 

A.  Yes."  (Vallet  Tr  226) 
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Vallet  also  testified  that  a  detailed  hull  inspection 
would  involve  going  inside  the  vessel  and  examining 
all  the  welds  on  the  inside  (Tr  229).  Vallet  admitted 
testifying  as  follows  in  his  deposition: 

"Q.     How  long  would  it  take  you  to  make  a 
detailed  and  thorough  hull  inspection  of  the  vessel? 

A.     It  would  take   about  four  or  five  days." 
(VaUet,Tr227) 

In  his  above  testimony  Mr.  Vallet  established  a 
standard  of  care  for  inspecting  the  SS  PENNSYLVANIA 
after  she  had  sustained  a  Class  I  hull  fracture  during 
Voyage  5.  However,  no  hull  examination  even  ap- 
proaching the  standards  prescribed  by  Vallet  was  made 
at  the  time  repairs  to  the  fracture  were  attempted  dur- 
ing Voyage  5  or  in  the  comse  of  the  drydocking  at 
the  conclusion  of  Voyage  5. 

While  the  vessel  was  at  Portland,  Oregon  for  repair  I 
of  the  22  foot  crack  in  November,  1951,  the  vessel  v^'as 
not  dry  docked,  and  only  so  much  cargo  was  removed  j 
from  the  No.  3  hold  and  No.  3  deck  area  as  was  neces-  | 
sary  to  repair  and  inspect  the  immediate  area  of  the 
crack  (Tr  235,  281).  After  this  very  limited  inspection, 
Vallet  sent  the  vessel  to  the  Orient  and  back,  and  the 
next  opportunity  for  a  thorough  inspection  arose  during 
the  vessel's  annual  dry  docking  at  Seattle  in  December, 
1951. 
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Again  the  record  demonstrates  that  Vallet  failed  to 
carry  out  his  responsibiUty  as  the  man  in  charge  of 
maintenance  and  repair,  and  as  the  man  who  knew 
the  significance  and  seriousness  of  the  ship's  prior  Class 
I  casualty.  He  jailed  to  direct  a  thorough  examination 
of  the  vessel's  hull,  although  according  to  his  own  testi- 
mony, such   an   examination,   conforming  to   specific 
standards  prescribed  by  him,  should  have  been  made 
following  the  22  foot  deck  plate  fracture  sustained  on 
Voyage  5.  He  failed  to  attend  the  vessel  in  Seattle  per- 
sonally and  gave  his  Assistant  Port  Engineer,  Mr.  Bren- 
I  neke,  no  specific  instructions  for  a  thorough  examina- 
I  tion  of  the  vessel.  As  a  result,  Mr.  Brenneke  limited  the 
!  scope  of  his  examination  of  the  vessel  to  the  usual 
routine  underwater  body  examination  which  had  been 
I  scheduled  prior  to  the  major  deck  plate  fracture  sus- 
tained on  Voyage  5.  The  examination  made  by  Mr. 
1  Brenneke  was  entirely  without  reference  to  or  with 
\\  consideration  of  the  Class  I  casualty  sustained  on  the 
I  voyage  which  the  vessel  had  just  concluded  (Tr  1718- 
j  1719),  although  this  was  the  first  Class  I  casualty  ever 

I  sustained  by  a  Victory  ship. 

I 

I  At  the  conclusion  of  its  Voyage  5,  the  vessel  was 
I  also  examined,  when  dry  docked  in  Seattle,  Washing- 
I  ton,  by  representatives  of  the  American  Bureau  of 
I  Shipping  and  the  U.  S.  Coast  Guard  for  theii-  own  pur- 


44 

pose.  However,  prior  to  or  during  the  time  of  their  dry 
dock  inspection,  the  inspecting  personnel  of  these  or- 
ganizations had  received  no  information  concerning 
the  recent  Class  I  casualty  to  this  vessel  (Tr  684-685; 
769).  They  were  not  advised  of  the  serious  damage 
sustained  by  the  vessel  on  Voyage  5  or  given  any 
instructions  or  information  which  would  guide  and 
determine  the  extent  of  a  hull  inspection  consistent 
with  standards  prescribed  by  Vallet. 

It  is  obvious  that  the  examinations  by  these  repre- 
sentatives of  other  organizations  could  have  no  value 
for  the  purpose  of  relieving  States  Steamship  Company's 
duty  to  exercise  due  diligence,  particularly  when  vital 
information  affecting  the  nature  and  extent  of  proper 
inspection  was  withheld  from  inspecting  personnel. 

The  duty  to  exercise  due  diligence  is  to  the  vessel 
and  not  in  the  obtaining  of  certificates.  Bank  Line, 
Limited  v.  Porter,  25  F2d  843  (4th  Cir.,  1928);  The 
ABBAZLA,  127  F  495  (D.C.S.D.N.Y.,  1904);  The 
FELTRE,  30  F2d  62  (9th  Cir.,  1929)  and  The  NINFA, 
156  F  512,  525  (D.C.D.  Ore.,  1907). 

Furthermore,  there  is  no  indication  that  Vallet  dele- 
gated inspection  duties  to  these  representatives  of  out- 
side organizations  as  he  testified  that  tlie  company  re- 
lied upon  its  own  examinations  (Tr  231  and  309). 
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Utterly  no  effort  was  made  by  Vallet,  or  his  assist- 
ant Brenneke,  to  utilize  the  opportunity  of  the  dry  dock 
inspection  at  the  conclusion  of  Voyage  5  as  an  occasion 
for  a  thorough  inspection  designed  to  determine  the 
effect  of  the  Voyage  5  Class  I  hull  fracture  upon  the 
structural  integrity  of  the  vessel's  hull,  although  this 
occasion  was  the  last  opportunity  to  provide  the  ship 
with  the  degree  of  inspection  prescribed  by  Vallet's  own 
standards  prior  to  the  vessel's  departure  on  its  fatal 
voyage. 

Vallet's  personal  neglect  in  failing  to  inspect  the  ship 
is  all  the  more  glaring  when  w^e  find  that  petitioner 
i  prior  to  the  vessel's  fatal  voyage  advertised  (Ex  154-A, 
I  154-B)  an  estimated  time  of  arrival  in  the  Orient  which 
I  would  have  necessitated  the  Great  Ciixle  Route  (where 
I  violent  storms,  low  temperatures,  and  mountainous  seas 
j  were  to  be  anticipated)  at  an  estimated  speed  of  fifteen 
I  knots  (Tr  1205-1206),  or  full  speed  ahead  or  top  speed 
i  for  a  Victory  ship.  That  Vallet  should  have  known  some- 
\  thing  was  wrong  with  the  vessel  is  borne  out  by  a  con- 
j  sideration  of  the  weather  conditions  surrounding  the 
i  Class  I  casualty  on  the  preceding  voyage.  The  air  and 
I  sea  temperatures  were  both  relatively  high,  the  air  tem- 
j  perature  being  54°  F.,  the  water  temperature  being 
j  60°  F.  The  weather  conditions  were  not  unusually 
I  severe  and  most  certainly  not  as  severe  as  the  antici- 
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pated  weather  of  the  fatal  voyage.  Vallet  knew  "the 
highest  incident  of  fracture  occurs  under  the  combina- 
tion of  low  temperatures  and  heavy  seas."  See  Design 
and  Methods  of  Construction  of  Welded  Steel  Merchant 
Vessels,  Section  8,  finding  (g),  p.  9  (Ex  185)  with 
which  Vallet  admitted  familiarity.  The  reason  for  Val- 
let's  refusal  to  have  the  vessel  properly  inspected  at  the 
conclusion  of  Voyage  5  is  found  in  his  own  words  (Tr 
219  to  220): 

"Q.  That  is  not  my  question.  Were  you  or  were 
you  not  in  a  hurry  to  get  the  vessel  in  and  out  of 
the  dry  dock  at  Todd's? 

A.     No  more  than  any  other  time. 

Q.  I  take  it,  then,  that  j^ou  are  always  in  a 
hurry? 

A.  That  is — we  are  in  the  business  of  operating 
a  ship  with  the  least  amount  of  delay. 

Q.     That  is  right,  just  push  them  thi'ough? 

A.     Sure." 


In  any  search  for  other  incipient  cracks  which  might 
have  resulted  from  the  unusual  stresses  and  strains 
placed  upon  the  vessel  during  Voyage  5  when  the  22 
foot  deck  crack  appeared,  the  most  important  place  for 
examination  was  not  the  underwater  portion  of  the 
ship.  Mr.  David  Brown,  an  expert  called  by  the  owner, 
testified  that  the  majority  of  cracks  on  the  Victory  type 
vessels  occvu"  in  the  main  deck,  which  is  the  strength 
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deck  within  the  midship  portion  of  the  vessel  (Tr2777). 
Brenneke,  uninstructed  as  to  the  special  and  thorough 
examination  required,  testified  that  he  confined  his 
examination  to  the  underwater  body  portion  of  the 
vessel  (Tr  1717).  There  is  no  indication  that  Brenneke 
examined  the  decks  or  interior  of  the  vessel  in  any  way, 
or  any  portion  of  the  hull  above  the  water  line. 

To  sum  up  the  evidence  supporting  the  trial  coui"t's 
findings  of  a  lack  of  due  diligence,  as  it  applies  to  the 
hull  inspections,  the  vessel  was  never  given  a  thorough 
hull  examination  subsequent  to  the  Class  I  casualty  on 
Voyage  5  even  according  to  Vallet's  own  standards.  The 
vessel  was  never  examined  while  fully  unloaded  since 
the  evidence  establishes  that  there  was  cargo  on  the 
vessel  during  the  December,  1951  dry  docking  at  Se- 
attle, Washington.  A  completely  unloaded  vessel  was 
one  of  Vallet's  requisites  for  a  thorough  hull  examina- 
Ition  (Tr  226).  Vallet  also  testified  that  for  a  detailed 
'  and  thorough  hull  examination  he  would  go  inside  the 
:  vessel  and  examine  all  the  welds  on  the  inside  (Tr  228- 
<  229).  Such  an  examination  was  never  made  subsequent 
I  to  the  Class  I  casualty  of  Voyage  5  and  prior  to  the  loss 
of  the  vessel,  and  it  could  not  have  been  made  with 

•  cargo  spaces  loaded. 

I 

I        The  foregoing  review  of  the  evidence  establishes  that 

the  lack  of  due  diligence  in  hull  inspections  to  detect 
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incipient  C2-acks  and  defects  was  the  personal  negligence 
of  the  Marine  Superintendent,  Vallet.  His  position  in 
this  regard  is  exactly  the  same  as  the  position  of  the 
marine  superintendent  in  the  case  of  In  Re  New  York 
Dock  Company,  61  F2d  777  (2nd  Cir.,  1932).  In  that 
case  the  marine  superintendent  failed  to  make  a  de- 
tailed inspection  of  the  vessel  involved  and  failed  to 
require  anyone  else  (as  Vallet  with  respect  to  Bren- 
neke)  to  make  a  detailed  inspection.  The  corporate 
owner  was  held  negligent  due  to  the  inadequate  in- 
spection, and  since  the  inadequate  inspection  was  the 
fault  of  the  marine  superintendent,  the  company  was 
held  in  privity  and  limitation  was  denied. 

If  it  be  contended  that  Vallet  delegated  the  hull 
inspection  to  Brenneke,  it  is  first  of  all  the  contention 
of  these  appellants  that  his  act  of  delegation  and  method 
of  delegation  constituted  personal  negligence  since  he 
failed  to  pass  on  to  Brenneke  his  important  special 
knowledge  as  to  the  significance  and  importance  of  the 
Class  I  casualty  which  had  occurred  on  Voyage  5  and 
of  the  very  thorough  examination  required  thereby. 
The  situation  here  is  comparable  to  the  situation  in 
The  SILVER  PALM,  supra,  94  F2d  776  (9th  Cir., 
1937)  where  this  court  held  that  the  company  could 
not  limit  liability  where  it  delegated  responsibility 
to  the  master  without  advising  the  master  of  special 
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circumstances  which  would  have  led  him  to  act  differ- 
ently. 

Secondlj%  it  is  the  contention  of  these  appellants 
that  since  Brenneke  was  the  man  in  complete  charge  of 
maintenance  and  repair  in  Seattle  in  December,  1951, 
he  occupied  a  position  of  sufficient  authority  so  that 
his  negligence  in  conducting  a  very  limited  examina- 
tion of  the  hull  must  be  attributed  to  the  company  and 
must  be  considered  the  privity  and  knowledge  of  his 
employer.  The  law  establishing  the  privity  of  the  com- 
pany on  the  basis  of  personnel  with  authority  similar 
to  that  of  Brenneke  has  been  discussed  in  prior  portions 
of  this  brief. 

In  addition  to  the  crack  in  the  vessel  between  frames 
93  and  94,  the  trial  court  found  that  the  vessel  was 
taking  water  in  No.  1  hold.  The  evidence  establishes 
that  there  was  no  deck  cargo  in  the  vicinity  of  No.  1 
hold.  Therefore,  the  entrance  of  water  into  No.  1  hold 
did  not  occur  through  a  breaking  of  the  hatch  cover 
by  deck  cargo,  as  was  the  case  at  Nos.  2  and  3  hatches, 
and  the  water  must  have  entered  through  some  sub- 
stantial break  or  leak  in  the  ship's  hull  or  deck  in  the 
vicinity  of  No.  1  hold. 

This  defect  in  the  No.  1  hold  has  also  been 
found  by  the  trial  court  in  Finding  No.  V  to  be 
one  of  the  factors  of  unseaworthiness  which  caused 
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the  sinking,  and  the  same  neghgently  limited  hull  in- 
spection which  failed  to  detect  the  unseaworthiness  at 
frames  93  and  94  applies  to  the  area  of  the  No.  1  hold. 
Under  these  circumstances,  the  lack  of  due  diligence 
was  the  negligence  of  Lester  Vallet  and  Harve  Bren- 
neke  and  was  within  the  knowledge  and  privity  of 
the  company  as  outlined  above. 

H.  The  Privity  and  Knowledge  of  the  Vessel  Owner 
Has  Been  Established  with  Regard  to  the  Unseaworthy 
Conditions  Resulting  in  the  Opening  of  Number  2  and  3 
Hatches. 

Deck  cargo  on  the  forward  deck  came  adrift  and 
was  taking  off  the  tarpaulins  on  the  forward  hatches 
with  the  result  that  No.  2  hatch  became  open  and  full 
of  water.  This  condition  was  one  of  the  unseaworthy 
factors  proximately  causing  the  loss  of  the  vessel.  The 
trial  court  stated  that  the  evidence  was  insufficient  to 
show  that  petitioner  used  the  due  diligence  required 
by  law  to  make  the  vessel  seaworthy  at  the  inception 
of  the  voj'age  in  this  and  otlier  particulars. 

Prior  to  the  commencement  of  Voyage  6,  cargo  con- 
sisting of  glass  carboys  of  corrosive  acid  was  stowed 
alongside  Nos.  2  and  3  hatches  on  the  forward  deck  of 
the  SS  PENNSYLVANIA.  Mr.  John  D.  Gilmore,  an  expe- 
rienced Marine  Surveyor  with  a  background  of  exten- 
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sive  sea  experience,  testified  that  when  the  vessel  sailed 
for  Voyage  6  in  January  across  the  North  Pacific  with 
a  cargo  of  corrosive  acid  stowed  adjacent  to  the  No.  2 
hatch,  the  vessel  was  unseaworthy.  This  opinion  was 
corroborated  by  the  testimony  of  two  experienced  sea 
captains.  Captain  Harry  Johnson  (Tr  2433-2434)  and 
Captain  Ulstad  (Tr  2220).  Richard  A.  Johnson  (an  ex- 
pert witness  called  by  petitioner — who  held  a  Master's 
license)  admitted  that  it  was  more  dangerous  to  have 
any-  deck  cargo  on  such  a  crossing  (Tr  1750-1751). 

The  serious  liazard  of  carrying  deck  cargo  in  the 
hea^'y  seas  to  be  anticipated  in  the  North  Pacific  in 
January  was  known  to  the  States  Steamship  Company. 
The  logs  of  the  vessel  introduced  into  evidence  (Exs 
40-44)  establish  that  on  each  of  the  preceding  voyages 
of  the  SS  PENNSYLVANIA,  some  objects  on  the  deck 
of  the  vessel  had  broken  loose,  and  caused  damage  (Tr 
,159,  189,  190,  191).  (In  fact  Vallet  stated  that  heavy 
(weather  damage  happens  "practically  on  all  voyages" 
(Tr  191)  to  ships  operated  by  States  Steamship  Com- 
pany). 

Carriage  of  the  deck  cargo  on  the  fatal  voyage  was 
particularly  dangerous  due  to  the  fact  that  the  vessel 
I  was  carrying  bulk  grain  in  the  lower  holds.  Bulk  grain 
[is  considered  a  dangerous  cargo  (Ex  59)  which  neces- 
Isitates  the  most  particular  attention  to  security  of  the 
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hatches.  For  the  carriage  of  this  grain  cargo,  the  bilge 
strainers  had  been  secured  with  burlap  (Ex  186,  pp 
6-10  and  22-23).  With  the  bilge  strainers  so  secured 
there  was  no  way  of  pumping  out  water  if  it  once 
entered  the  cargo  hold  (Tr  1220,  Ex  59,  p  42). 

For  this  reason  the  standard  publication.  Modern 
Ship  Stowage,  (Ex  172)  specifies  additional  precau- 
tionary measures  to  be  observed  in  securing  the  hatches 
of  a  vessel  carrying  bulk  grain  in  the  lower  holds.  These 
measures  include  the  use  of  chafing  gear  to  prevent 
the  cross-battens  from  wearing  or  cutting  the  tarpaulins 
on  the  hatches,  which  is  to  be  anticipated  even  where 
the  cross-battens  are  in  good  condition. 

The  publication,  Modern  Ship  Stowage,  has  received 
general  recognition  and  was  referred  to  in  The  NORTE, 
69  F  Supp  881  (D.C.E.D.  Pa.,  1947),  as  a  guide  to  the 
proper  method  of  stowing  a  vessel.  Despite  these  pub- 
lished instructions  for  stowage  of  bulk  grain  cargo,  no 
chafing  gear  was  furnished  the  SS  PENNSYLVANIA 
on  its  fatal  Voyage  6,  and  this  omission  constitutes 
another  instance  of  Vallet's  personal  neglect  which 
jeopardized  the  vital  security  of  the  forward  hatches 
of  this  vessel. 

With  knowledge  or  the  means  of  knowledge  of  the 
danger  of  carrying  deck  cargo  under  the  above  cir- 
cumstances, Mr.  William  Pitzer,  the  man  in  charge  of 
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cargo  operations  for  the  States  Steamship  Company, 
preplanned  the  cargo  for  Voyage  6,  and  offered  space, 
including  the  entire  deck  of  the  vessel  to  the  U.  S. 
Army.  The  negligent  deck  cargo  stowage  plan  was, 
therefore,  the  personal  negligence  of  Mr.  Pitzer,  and 
as  the  man  in  charge  of  the  operating  department,  his 
negligence  constituted  the  knowledge  and  privity  of 
the  corporate  owner  in  accordance  with  the  decisions 
already  cited  in  this  brief. 

In  addition  to  the  negligence  in  making  the  deck 
of  the  vessel  available  for  any  cargo  at  all,  further  acts 
of  negligence  w^ere  committed  when  the  Army  corro- 
sive acid  cargo  was  stowed  on  the  forward  deck  of  the 
vessel  rather  than  on  the  after  deck  of  the  vessel  as 
previously  preplanned  by  the  Army.  This  change  of  the 
'cargo  to  the  forward  deck  was  ordered  by  the  Master 
of  the  vessel,  but  knowledge  of  the  forward  deck  stow- 
age was  not  confined  to  the  Master  of  the  vessel  since 
a  regularly  employed  supercargo  was  aboard  the  vessel 
for  States  Steamship  Company  and  testified  that  he  re- 
iported  this  stowage  to  the  Seattle  office  of  the  Company 
ion  the  day  that  it  was  so  stowed.  This  supercargo  op- 
erated under  Mr.  Pitzer's  supervision  and  direction  (Tr 
|237)  and  was  in  charge  for  States  Steamship  Company 
j"to  see  that  the  cai'go  is  loaded  the  way  we  want  it 
[loaded." 
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Mr.  Paul  Matson  was  the  man  in  complete  charge 
of  the  Seattle  office  of  States  Steamship  Company. 
Since  this  unseaworthy  stowage  of  cargo  was  re- 
ported to  him,  he  had  knowledge  of  the  condition, 
and  his  knowledge  is  likewise  the  knowledge  of  the 
company  due  to  his  position  of  authority  in  the  Port 
of  Seattle.  See  Wilbur  et  al  v.  Williams  S.  S.  Co.,  supra. 

The  States  Steamship  Company  has  attempted  to 
deny  knowledge  and  privity  in  connection  with  this 
unseaworthy  deck  cargo  situation  by  seeking  to  estab- 
lish that  the  final  authority  with  regard  to  this  rested 
with  the  Master  of  the  vessel.  However,  Mr.  Vallet  has 
refuted  that  contention  in  his  own  testimony.  See  Tr 
284  where  Mr.  Vallet  states: 

"When  the  vessel  is  loaded  and  properly  stowed 
and  bunkered,  we  advise  the  master  to  that  effect 


It  is  well  established  that  the  improper  stowage  of 
articles  which  will  imperil  the  safetj'  of  the  ship  if 
they  come  loose,  renders  a  vessel  unseaworthy.  The 
TITANIA,  19  F  101  (D.C.S.D.N.Y.,  1883) ;  ThelNDIEN, 
5  F  Supp  349,  affirmed  71  F2d  752  (9th  Cir.,  1934). 

The  rule  with  regard  to  the  stowage  of  deck  cargo 
is  well  stated  by  Judge  Learned  Hand  in  the  West 
Kebar,  147  F2d  363  (2nd  Cir.,  1945),  1945  AMC  191. 
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In  this  case,  Judge  Hand,  confronted  with  a  situation 
almost  identical  to  the  deck  cargo  stowage  in  the  present 
case  stated,  at  p  365: 

"The  consequence  of  any  such  break  being  so 
great  the  least  care  that  could  be  demanded  was 
that  the  cylinders  should  be  made  fast  against  all 
but  the  most  unexpected  and  catastrophic  storms, 
and  such  care  the  ship  did  not  in  fact  bestow  as 
the  evidence  proved." 


The  foregoing  cases  establish  that  the  finding  by 

the  trial  court  of  unseaworthiness  in  connection  with 

I  the  deck  cargo  which  broke  loose  is  well  supported  by 

■  the  record.  On  the  other  hand,  the  finding  of  lack  of 

privity  or  knowledge  of  the  company  in  connection  with 

I  this  condition  is  clearly  erroneous  since  Vallet  admitted 

'to  his  own  control  over  cargo  stowage  (Tr  284),  and 

the  record  establishes  that  the  planning  of  the  cargo  for 

,  the  deck  of  the  vessel  was  the  personal  act  of  Mr.  Pitzer, 

Ithe  man  in  charge  of  the  cargo  operations  department 

!for  the  company,  and  further  the  evidence  establishes 

Jthat  the  forward  stowage  of  acid  cargo  was  reported 

:  directly  to   Mr.   Matson,   the  man  in  charge  of  the 

I  Seattle  office. 

A  further  important  factor  bearing  upon  the  break- 
I  ing  open  of  the  forward  hatches  was  the  defective  con- 
idition  of  the  cross  battens,  which  constituted  the  secur- 
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ing  devices  designed  to  hold  the  tarpauHns  on  the  for- 
ward hatches.  Three  seamen,  who  had  served  aboard 
the  SS  PENNSYLVANIA  as  members  of  the  crew  on 
Voyage  5,  testified  that  the  cross  battens  on  the  forward 
hatches  were  bent  and  buckled  in  such  a  manner  as 
to  make  them  difficult  to  secure  and  difficult  to  keep 
secured.  See  testimony  of  Alvin  Huston,  Ship's  Carpen- 
ter (Tr  2081,  2082),  Richard  S.  Brooks  (Tr  2094)  and 
Royce  Cornwall  (Tr  2100).  Expert  testimony  estab- 
lished that  a  Victory  ship  sailing  for  a  North  Pacific 
voyage  in  January  with  cross  battens  that  are  in  a  bent 
condition  so  that  they  were  difficult  to  secure  and  diffi- 
cult to  keep  secure  would  be  unseawoithy  (Tr  2301, 
2434). 

In  connection  with  these  bent  cross  battens,  the 
evidence  establishes  that  a  deck  load  of  heavy  timbers 
came  loose  and  drifted  around  the  forward  deck  of  the 
vessel  on  Voyage  5  (Tr  2095,  Ex  44).  The  record  fails 
to  indicate  that  any  inspection  of  the  cross  battens  was 
made  subsequent  to  that  occurrence  or  that  any  replace- 
ment or  repair  of  the  cjoss  battens  was  made  subse- 
quent to  that  occurrence. 

Vallet  was  aboard  the  vessel  at  Portland  during 
Voyage  5  subsequent  to  the  time  when  the  timbers  had 
come  loose  and  drifted  around  the  forward  deck.  There 
is  no  evidence  that  Vallet,  or  an}^  assistant,  ever  in- 
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spected  the  cross  battens  on  the  forward,  hatches.  When 
he  dispatched  Mr.  Breimeke  to  inspect  the  vessel  in 
Seattle,  Washington  at  the  conclusion  of  Voyage  5, 
Vallet  admits  that  he  gave  Mr.  Brenneke  no  special 
instructions,  stating  that  Mr.  Brenneke  was  fully  quali- 
fied and  knew  what  procedure  to  follow  (Tr  270). 
There  is,  however,  no  evidence  that  Mr.  Brenneke  or 
any  other  personnel  inspected  the  condition  of  the  cross 
battens  on  the  fonvard  hatches  at  the  conclusion  of 
Voyage  5  or  prior  to  the  outset  of  Voyage  6,  or  that 
Mr.  \'allet  was  not  aware  of  this  fact. 

From   authorities  previously  reviewed,  it  is   clear 
that  a  ship  owner  cannot  claim  lack  of  knowledge  or 
privity  based  upon  the  ignorance  of  supervisory  person- 
i  nel  and  arising  from  failure  to  inspect  and  observe  con- 
'  ditions  physically  present  to  be  seen.  The  defective  con- 
J  dition  of  the  cross  battens  would  have  been  discovered  by 
I  Vallet  or  Brenneke  if  they  had  undertaken  any  reason- 
able  inspection  of  this  equipment  and  such  an  inspec- 
tion was  a  direct  responsibility  of  Mr.  Vallet  and  Mr. 
i  Brenneke.  It  is,  accordingly,  clear  that  both  of  them 
1  had  the  means  of  knowledge  of  the  unseaworth}'  con- 

I  dition  of  the  storm  battens  and  that  this  condition  was 

1 

I  within  the  privity  and  knowledge  of  the  corporate  ship 

(Owner.  It  is  likewise  clear  that  States  Steamship  Com- 

jpany  has  completely  failed  to  establish  Mr.  Vallet's 
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lack  of  knowledge  or  means  of  knowledge  as  to  this 
defective  condition. 

It  follows  that  the  Company  has  completely  failed 
to  carry  the  decided  burden  of  proof  as  to  lack  of  privity 
with  respect  to  the  defective  storm  battens,  particularly 
when  Vallet  knew  that  there  was  no  chafing  gear 
aboard. 

CONCLUSION 

We  must  again  emphasize  the  well  established 
principle  that  to  be  entitled  to  limitation,  States  Steam- 
ship Company  must  sustain  its  burden  of  proving  a 
lack  of  knowledge  or  privity  with  respect  to  the  un- 
seaworthy  conditions  which  the  ti'ial  court  has  found  ' 
existed  on  the  SS  PENNSYLVANIA  at  the  inception  of 
its  fatal  voyage,  and  which  the  trial  court  has  held 
proximately  caused  her  loss.  These  appellants,  repre- 
senting cargo  interests  aboard  the  vessel,  are  not 
required  to  prove  a  lack  of  knowledge  or  privity  on  the 
part  of  the  shipowner. 

It  should  be  borne  in  mind  that  in  finding  liability 
on  the  part  of  the  shipowner,  the  tiial  court  has  held 
that  the  vessel  was  unseaworthy  in  various  particulars 
and  that  the  shipowner  failed  to  exercise  due  diligence 
to  make  the  vessel  seawortliy  as  to  any  of  those 
particulars. 


y 
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We  have  heretofore  demonstrated  that  the  failure 
of  the  shipowner  to  exercise  due  dihgence  in  respect 
ti>  each  of  the  factors  of  unseaworthiness  causing  the 
Mssel's  loss  was  the  personal  default  and  negligence 
111  the  shipowner's  Marine  Superintendent  and  Port  En- 
uinoer,  Mr.  Vallet,  his  Assistant  Port  Engineer  Mr. 
Ilrcnneke,  and  the  other  supervisory  personnel,  each 
III  whom  were  executives  of  the  shipowner  vested  with 
ci  liigh  degree  of  responsibility  in  the  company's  man- 
agement and  operations.  Without  question  (under  the 
authorities  we  have  reviewed)  the  privity  and  knowl- 
edge of  these  individuals  and  their  lack  of  due  diligence 
i  in  respect  to  the  vessel's  unseaworthiness  is  to  be  im- 

j  puted  to  States  Steamship  Company.  Under  these  cir- 
I 
cumstances,  to  allow  the  Company  to  limit  its  liability 

for  lack  of  privity  or  knowledge  would  place  a  premium 

on  careless  and  indifferent  corporate  management. 

I  It  is  the  position  of  these  appellants  that  the  ship- 
I  owner  has  completely  failed  to  undertake  or  carry  its 
'  burden  of  proving  a  lack  of  privity  or  knowledge  or 
I  means  of  knowledge  respecting  the  unseaworthy  condi- 
j  tions  found  by  the  trial  court  to  have  caused  the  loss 
of  the  vessel  and  that  for  this  reason  alone  the  trial 
court  erred  in  granting  limitation  of  liability. 

Nevertheless  we  are  of  the  fuTn  and  sincere  belief 
that   the   evidence   most   conclusively   establishes   the 
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existence  of  privity  and  knowledge  on  the  part  of  the 
shipowner,  imputed  to  it  by  reason  of  the  knowledge, 
privity  and  negligence  of  executive  personnel  of  the  ship- 
owner immediately  charged  with  inspection,  main- 
tenance, repair  and  loading  of  the  vessel. 


Respectfully  submitted, 

KoERNER,  Young,  McColloch  &  Dezendorf 
John  Gordon  Geiarin 
George  B.  Campbell 

Proctors  for  Appellants  Atlantic  Mutual  Insurance 
Company  and  Pacific  National  Fiie  Insurance 
Company. 

Summers,  Bucey  &  Howard 
Charles  B.  Howard 

Proctors  for  Appellant  The  Dominion  of  Canada. 
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APPENDIX  A 

DISPATCHES 

TIME  OF  RECEIPT 

SHIP  PCST    GMT  TEXT 

0543     0643     1443       1400  GMT  SS  PENNSYLVANIA 
POSN  51.09  NORTH   141.31 
WEST  CRACK  DOWN  SIDE 
OF  VESSEL  DECK  HALFWAY 
DOWN  ENGINE  ROOM  PORT 
SIDE  WIND  WNW  9  VERY 
HIGH  WESTERLY  SEA  VES- 
SELS IN  VICINITY  PSE  QRK 
AND  QSL  DE  KWTC  AR 

0611     0711     1511        1400  GMT  POSN  51.09  N 
141.31  W  CRACK  DOWN 
SIDE  OF  VESSEL  IN  ENGINE 
ROOM  BETWEEN  FRAMES 
93  AND  94  IN  WELD 
STARTING  IN  SHEER 
STRAKE  AND  RUNNING 
DOWN  ABOUT  14  FEET 
WILL  TURN  AROUND  AS 
SOON  AS  POSSIBLE  AND 
PROCEED  SEATTLE 

0629     0729     1529       1400  GMT  SS  PENNSYL- 
VANIA POSN  51.09  NORTH 
141.31  WEST  HULL  CRACK- 
ED 14  FEET  DOWN  PORT 
SIDE  INTO  ENGINE  ROOM 
VESSEL  TAKING  WATER 
BUT  CAN  HANDLE  WITH 
PUMPS  IF  SITUATION  DOES 
NOT  BECOME  WORSE  VES- 

j  SEES  IN  VICINITY  PSE 

KEEP  CLOSE  WATCH  BT 

'  DE  KWCT 
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0907     1007     1807       091730ZGMT  51.09  N   141.31 
W  ENDEAVORING  TO  STEER 
COURSE  OF  110  DEGREES 
CANT  STEER  AT  PRESENT 
TAKING  WATER  NR  ONE 
HOLD  AND  ENGINE  ROOM 

0935      1035     1835       USE  TURNBUCKLES  TO 

HOLD  CRACK  IN  COMPRES- 
SION STARTING  FROM 
DECK  HEAD  ADVISABLE  TO 
DRILL  END  OF  CRACK 
WITH  AIR  DRILL  STOP 
WHAT  ARE  WEATHER  CON- 
DITIONS KEEP  US  IN- 
FORMED 

1030     1130     1930       1905  GMT  TAKING  WATER 
NUMBER  ONE  HOLD  DOWN 
BY  HEAD  CAN  NOT  STEER 
OR  GET  FORWARD  TO  SEE 
WHERE  TROUBLE  IS  PUMPS 
HOLDING  IN  ENGINE  ROOM 
IF  WE  CAN  NOT  FIX 
STEERING  GEAR  WILL  RE- 
QUIRE ASSISTANCE  VERY 
HIGH  SEAS  CAN  NOT  GET 
ON  DECK  AT  PRESENT 
DECK  LOAD  ADRIFT  TAK- 
ING TARPAULINS  OFF 
FORWARD  HATCHES  CAN 
NOT  GET  ON  DECK  TO 
SECURE  MASTER 

1020     1120     1930       FOLLOWING  RECD  ON 
500KCS  QUOTE  SOS  SOS 
SOS  DE  KWCT  KWCT  KWCT 
BT  SS  PENNSYLVANIA  AT 
1920  LAT  51.09  N   141.13 
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W  TAKING  WATER  IN 
ENGINE  ROOM  AND  NR   1 
HOLD  DOWN  BY  HEAD  RE- 
QUIRE AID  AR  DE  KWCT 
HW  UNQUOTE 

1052     1132     1952-6    POSN  49.10  N   142.35  W 

HAVE  HIGH  SEAS  DID  YOU 
GET  ASSISTANCE  YET  AND 
WHAT  YOU  NEED 

1107     1207     2007-9    DO  YOU  WANT  US  TO 
1112     1212     2012       RETURN  AND  STAND  BY 
YOU?  NO,  YOU  MAY  PRO- 
CEED OTHER  SHIPS  CLOSER 
AND  THANKS 

1115     1215     2015       SOS  PENNSYLVANIA  1920 
GMT  PSN  51.09  N   141.13 
W  .   .  TAKING  WATER  IN 
ENGINE  ROOM  AND  NR  1 
HOLD  TARPS  FWD  HATCH- 
ES STILL  HOLDING  USING 
HAND  STEERING  .   .  NEED 
ASSISTANCE  .   .  AR 

1315     1415     2224       PENNSYLVANIA  DISABLED 
AND  FLOODED  POSN   142.40 
W  49.40  N  IMMEDIATE  AS- 
SISTANCE  (From  QUEENS 
VICTORY  Radio  Log,  Ex   128) 

1345     1445     2245       DISABLED  AND  FLOODED 
ENGINE  ROOM  AND  NO. 
ONE  HOLD  POSN  49.40  N 
142.40  W  .   .  QRM  LAST 
PART   (From  QUEENS  VIC- 
TORY Radio  Log,  Ex   128) 
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1504     1604     0004       GOT  STEERING  GEAR  FIXED 
BUT  CANT  STEER  AS  RUD- 
DER TOO  FAR  OUT  OF 
WATER  NR  2  HATCH  OPEN 
AND  FULL  OF  WATER 
LOOKS  LIKE  ONLY  HOPE 
IS  FOR  WEATHER  TO 
MODERATE 

1522     1622     0022       LOOKS  LIKE  WE  HAVE  TO 
ABANDON  SHIP 

1527     1627     0027       45  PERSONS  ABOARD  AND 
FOUR  BOATS 

1530     1630     0030       LEAVING  NOW 


Wo.  1S131 

United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 

STATES  STEAMSHIP  COMPANY,  a  corporation,       Appellant, 

V. 

UNITED  STATES  OF  AMERICA,  ATLANTIC  MUTUAL  IN- 
SURANCE COMPANY,  PACIFIC  NATIONAL  FIRE  IN- 
SURANCE COMPANY  and  THE  DOMINION  OF  CANADA, 

ATLANTIC  MUTUAL  INSURANCE  COMPANY,      Appellant, 

V. 

STATES  STEAMSHIP  COMPANY,  a  corporation,  UNITED 
STATES  OF  AMERICA  and  THE  DOMINION  OF  CANADA, 

PACIFIC  NATIONAL  FIRE  INSURANCE  COMPANY, 

V.  Appellant, 

STATES    STEAMSHIP   COMPANY,   UNITED    STATES    OF 

AMERICA  and  THE  DOMINION  OF  CANADA,     Appellees. 

UNITED  STATES  OF  AMERICA,  Appellant, 

V. 

STATES  STEAMSHIP  COMPANY,  ATLANTIC  MUTUAL 
INSURANCE  COMPANY,  PACIFIC  NATIONAL  FIRE  IN- 
SURANCE COMPANY  and  THE  DOMINION  OF  CANADA, 

j\.  D  D  gIIgG  S 

THE  DOMINION  OF  CANADA,  Appellant, 

V. 

STATES  STEAMSHIP  COMPANY,  ATLANTIC  MUTUAL 
INSURANCE  COMPANY,  PACIFIC  NATIONAL  FIRE  IN- 
SURANCE COMPANY  and  THE  UNITED  STATES  OF 
AMERICA,  Appellees. 

BBIEF  OF  STATES  STEAMSHIP  COMPANY  AS  APPELLEE  IN  ANSWER  TO 

THE    BRIEFS    OF   UNITED    STATES    OF    AMERICA.    ATLANTIC    MUTUAL 

INSURANCE  COMPANY.  PACIFIC  NATIONAL  HRE  INSURANCE  COMPANY 

AND  THE  DOMINION  OF  CANADA  AS  APPELLANTS 

ON  THE  QUESTION  OF  LIMITATION 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


WOOD,  MATTHIESSEN,  WOOD  as  TATUM,  F      I      I  PT      P^ 

ERSKINE  WOOD,  ■  I       L.  t—      I—' 

LOFTON  L.  TATUM. 

1310  Yeon  Building,  CCD    1    <^  lOCT 

I       Portland,  Oregon;  r  LD    i  O  130/ 

BOGLE,  BOGLE  85  GATES, 
.  a^^R^T  SSSEN.  ♦'AUL  P.  0-D«.hW.  C.^^ 

E         Central  Building, 
•         Seattle,  Washington, 

Proctors  for  Peiitioner-Appellani. 


SUBJECT  INDEX 

Page 

Argument  16-53 

Alleged   "Notch   Sensitivity" 16-33 

Alleged  Privity 33-35 

Steering  Gear  and  Vallet's  Alleged  Privity  35-43 

Security   of   Hatches  and   Stowage  of  Deck 

Cargo  43-51 

Crew  51-52 

Conclusion 53-54 

Preliminary  Observations  .., 2-  6 

Statement  of  the  Case 6-16 


TABLE  OF  CASES 

Page 

American  Hawaiian  SS  Co.  v.  Pacific  SS  Co.,  41  F. 

(2d)    718               .- 3 

Amelia,  The,  13  F.  Supp.  7 33 

Clark  V.   States  Steamship  Company,   1956  A.M.C. 

2055,  D.C.   Cal 53 

Cleveco,  The,  59  F.  Supp.  71,  affirmed  154  F.  (2d) 

605 3 

Columbia,  The,  25  F.  (2d)  518  (C.A.  2,  1928)    27 

Coryell  v.  Phillips  (1943),  317  U.S.  406,  411    2 

El  Sol,  The,  45  F.  (2d)  852  (D.C.  S.D.  N.Y.  1930)  3 

Floridian,  The,  83  F.  (2d)  949 33 

Francesca,  The,  19  F.  Supp.  829.. 3 

La  Bourgogne,  210  U.S.  95 3 

McGill  V.  Michigan  S.S.  Co.,  144  Fed.  788  (C.A.  9, 

1906) 36 

Troubador,  The,  88  F.  Supp.  207 33 

Zarembo,  The,  44  F.  Supp.  915,  919 .  33 


No.  15131 


United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


STATES  STEAMSHIP  COMPANY,  a  corporation,       Appellant, 

V. 

UNITED  STATES  OF  AMERICA,  ATLANTIC  MUTUAL  IN- 
SURANCE COMPANY,  PACIFIC  NATIONAL  FIRE  IN- 
SURANCE COMPANY  and  THE  DOMINION  OF  CANADA, 

ATLANTIC  MUTUAL  INSURANCE  COMPANY,       Appellant, 

V. 

STATES  STEAMSHIP  COMPANY,  a  corporation,  UNITED 
STATES  OF  AMERICA  and  THE  DOMINION  OF  CANADA, 

Appellees. 
PACIFIC  NATIONAL  FIRE  INSURANCE  COMPANY, 

V.  Appellant, 

STATES    STEAMSHIP    COMPANY,    UNITED    STATES    OF 

AMERICA  and  THE  DOMINION  OF  CANADA,      Appellees. 

UNITED  STATES  OF  AMERICA,  Appellant, 

V. 

STATES  STEAMSHIP  COMPANY,  ATLANTIC  MUTUAL 
INSURANCE  COMPANY,  PACIFIC  NATIONAL  FIRE  IN- 
SURANCE COMPANY  and  THE  DOMINION  OF  CANADA, 

Appellees. 

THE  DOMINION  OF  CANADA,  Appellant, 

V. 

STATES  STEAMSHIP  COMPANY,  ATLANTIC  MUTUAL 
INSURANCE  COMPANY,  PACIFIC  NATIONAL  FIRE  IN- 
SURANCE COMPANY  and  THE  UNITED  STATES  OF 
AMERICA,  Appellees. 

BBIEF  OF  STATES  STEAMSHIP  COMPANY  AS  APPELLEE  IN  ANSWER  TO 
THE    BRIEFS    OF    UNITED    STATES    OF    AMERICA,    ATLANTIC    MUTUAL 
INSURANCE  COMPANY.  PACIFIC  NATIONAL  FIRE  INSURANCE  COMPANY 
AND  THE  DOMINION  OF  CANADA  AS  APPELLANTS 
ON  THE  QUESTION  OF  LIMITATION 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


To  the  Honorable  Judges  of  the  above  entitled  Court: 

Before  proceeding  to  a  more  detailed  statement  of 
the  case  and  argument,  we  would  like  to  make  these 
preliminary  observations : 

I. 

This  is  appellee's  brief  in  answer  to  two  briefs  of  the 
Government  and  the  insurance  companies.  Where  both 
those  briefs  cover  the  same  subject,  we  shall  answer 
then,  insofar  as  possible,  as  one.  Where  they  materially 
differ,  we  shall  answer  each  separately. 

II. 

If  the  contentions  in  our  opening  brief  as  appellant 
are  upheld,  as  we  believe  they  must  be,  then  of  course 
this  brief  and  all  discussion  of  limitation  become  super- 
fluous. 

III. 

Limitation  is  favored,  as  this  Court  so  well  knows. 
Even  as  recently  as  1943  this  doctrine  has  been  enunci- 
ated again  by  the  United  States  Supreme  Court,  declar- 
ing that  the  statute  must  be  construed  liberally  in  the 
interest  of  shipowners,  and  not  administered  with  a 
tight  and  grudging  hand.  Coryell  v.  Phillips  (1943),  317 
U.S.  406,  411.  There  are  many  other  authorities,  and 
this  Court  knows  them  well. 

IV. 

To  defeat  limitation  the  claimants  must  prove  not 
merely  that  there  was  a  failure  in  equipment  and  in- 
spection or  personnel  to  which  the  shipowner  was  privy, 
but  it  must  also  be  shown  that  such  fault  actually  con- 
tributed to  the  loss. 


"This  is  a  practical  world  and  an  omission  to 
which  a  ship  owner  is  privy  but  which  has  not  any 
causal  connection  with  the  damage  for  which  claim 
is  made  is  venial  in  the  eyes  of  the  law."  The  El 
Sol.  45  F.  (2d)  852  (D.C.S.D.N.Y.  1930). 

V. 
When  the  cases  speak  of  knowledge,  they  sometimes 
include  the  means  of  knowledge,  but  only  such  means 
of  knowledge  as  the  shipowner  is  bound  to  avail  him- 
self of. 

The  Francesca,  19  F.  Supp.  829, 
The  Cleveco,  59  F.  Supp.  71,  affirmed  154  F.  (2d) 
605, 

both  cited  in  the  insurance  brief.  It  does  not  mean  mere 
negligence. 

La  Bourgogne,  210  U.S.  95, 

American  Hawaiian  SS  Co.  v.  Pacific  SS  Co.,  41 
F.  (2d)  718. 

VI. 

The  presumption  is  in  favor  of  the  Trial  Court's 
Finding  of  Fact.  His  Finding  of  lack  of  privity  is  a  Find- 
ing of  Fact  not  to  be  disturbed  unless  clearly  contrary 
to  all  the  evidence. 

VII. 

Counsel  say  that  the  burden  of  proving  lack  of  priv- 
ity is  on  the  petitioner.  That  is  true  in  the  first  instance. 
But  the  petitioner  has  borne  that  burden.  The  burden 
I  has  now  shifted,  or  at  least  the  burden  of  persuasion. 
For  the  appellants  must  now  persuade  this  Court  that 
the  Trial  Court's  Finding  on  this  question  of  fact  was 
clearly  erroneous. 


VIII. 

Mr.  Vallet,  acting  Marine  Superintendent,  is  the 
principal  target  of  appellants  in  their  endeavor  to  estab- 
lish privity.  As  the  Record  shows,  and  as  will  be  demon- 
strated in  our  argument,  his  alleged  privity  could,  at  the 
most,  relate  only  to  the  alleged  "crack-sensitiveness"  or 
"notch-sensitivity"  of  tlie  vessel's  hull,  and  in  a  minor 
way  to  the  emergency  steering  gear  rod  from  the  poop 
deck  to  the  engineroom  below. 

He  was  not  privy  to  the  steering  gear  in  general. 
That  was  the  province  of  the  ship's  officers,  supple- 
mented by  the  American  Bureau  surveyors  and  the 
Coast  Guard  inspectors. 

Nor  was  he  privy  to  cargo  stowage.  It  was  not  in  his 
department  and  he  knew  nothing  about  it.  In  this  case 
it  was  the  business  of  the  Army  and  the  ship's  master. 

It  is  plain  too  that  he  was  not  privy  to  the  cross- 
battens  on  the  hatches.  He  relied  on  his  ship's  officers 
and  got  no  adverse  reports.  There  was  nothing  wrong 
with  them  anyway. 

Minor  characters  at  whom  appellants  aim  are  Bren- 
neke,  one  of  Vallet's  assistants,  Pitzer.  of  the  Company's 
Cargo  Department,  and  Matson,  District  Manager  of 
the  Seattle  Branch  Office.  Their  inconsequentialities  will 
be  demonstrated. 

Such  is  the  brief  outline  of  our  case. 

IX. 

The  sole  question  presented  by  claimants'  appeal  is 
as  follows: — 


Where  the  Trial  Court  has  stated  in  his  Memoran- 
dum Opinion  that  "Those  charged  with  (the  vessel's) 
inspection  used  the  care  of  reasonable  and  prudent  per- 
sons and  the  unseaworthiness  of  the  vessel  was  without 
privity  or  knowledge  of  the  owner  of  the  vessel",  and 
where  he  has  followed  this  with  Finding  (VII),  "That 
the  evidence  is  sufficient  to  show  that  the  unseaworthy 
condition  of  the  vessel  at  the  inception  of  her  voyage 
was  without  the  privity  or  knowledge  of  petitioner",  and 
where  these  Findings  of  Fact  are  amply  supported  by 
overwhelming  evidence  of  the  personal  diligence  exer- 
cised by  the  managing  agents  of  the  corporate  ship- 
owner, is  there  any  basis  upon  which  those  Findings 
can  be  set  aside  as  clearly  erroneous? 

X. 

We  are  unable  to  accept  in  their  entirety  the  state- 
ments of  the  case  in  appellants'  two  briefs.  Certain  in- 
accuracies or  incomplete  statements  occur  in  each.  Some 
of  these  we  can  cure  in  the  argument.  A  few  we  notice 
now. 

I  For  example,  in  the  insurance  brief,  the  definition  of 
i  a  Class  I  Casualty  as  danger  to  the  vessel,  etc.  (page  5), 
[  means,  of  course,  before  its  repair. 

The  statement  on  page  11  of  the  insurance  brief 
that  no  other  ship  sustained  major  heavy  weather  dam- 
age we  disagree  with,  as  pointed  out  in  our  Opening 
Brief,  page  59. 

The  "significant  radio  messages",  referred  to  on  page 
'  12  of  the  insurance  brief  and  set  forth  in  the  appendix, 
omit  the  first,  and  very  significant  one, — 


"WIND  292"  VEL.  45-50  M.P.H.  SEA  HT  MOUN- 
TAINOUS" (Exh.  97). 

The  statement  in  the  Government  brief,  page  18, 
that  the  Maritime  Commission  "warned"  against  the 
alteration  of  the  deep  tanks,  quoting  a  letter  from  the 
Commission,  is  only  a  half  truth.  The  brief  omits  to  add 
that  the  writer  of  the  letter  was  overruled  by  his  su- 
periors in  Washington  and  the  objection  was  withdrawn 
(Tr.  154-155,  Exh.  7;  Tr.  249-253). 

On  page  27  oi  the  Government  brief  is  a  statement 
of  weather  forecasts,  purported  to  be  supported  by  Ex- 
hibit 176.  The  exhibit  was  never  introduced,  and  is  notl 
in  evidence,  and  is  no  part  of  the  record. 

At  pages  27  and  28  of  the  Government  brief,  refer- 
ence is  made  to  the  radiograms  from  the  ship,  but  again 
omits  Exhibit  97  with  its  highly  significant  "SEA  HT 
MOUNTAINOUS". 

With  these  corrections,  we  now  proceed  to  our  own. 

STATEMENT  OF  THE  CASE 

We  made  a  brief  statement  of  the  case  on  pages  67 
to  72  of  our  Opening  Brief  as  appellant,  under  the  head- 
ing "Evidence  of  the  PENNSYLVANIA'S  Seaworthi- 
ness". It  is  appropriate  now,  however,  since  we  are  dis- 
cussing a  new  subject,  namely,  limitation  and  privity, 
to  make  a  further  statement  pertinent  to  that  subject. 
This  statement  will  show  the  general  organization  and 
setup  under  which  the  shipowner  operated  its  ships,  in- 
cluding the  PENNSYLVANIA. 


Mr.  J.  R.  Dant  was  the  Vice-President  and  General 
Manager  in  charge  of  the  Company's  general  activities 
(Tr.  2618).  Neither  he  nor  any  of  the  directors  took  any 
direct  part  in  the  operation  of  the  vessels.  The  Marine 
Superintendent,  Captain  Dyer,  was  on  leave  of  absence 
during  all  the  period  in  question,  and  his  duties  were 
performed  by  Mr.  Vallet,  Port  Engineer  and  acting  Ma- 
rine Superintendent,  who  was  in  direct  charge  of  the 
upkeep,  repair,  maintenance,  manning  and  supplying 
the  ships  (Tr.  140,  2618-9).  He  had  nothing  to  do  with 
the  cargo  part  of  the  operation;  neither  its  booking, 
loading,  stowing  or  anything  else  (Tr.  187,  280-281,  486, 
1174,  2619,  2687,  Exh.  132B.  Article  5(h)  ).  In  a  gen- 
eral commercial  operation,  cargo  was  booked  or  con- 
tracted for,  by  the  Cargo  Department  of  the  Company, 
loaded  by  stevedores  employed  by  the  Company,  and 
stowed  under  the  supervision  of  the  master  of  the  ship. 

In  this  present  case  of  the  PENNSYLVANIA,  the 
procedure  was  different.  Certain  space  of  the  ship,  in- 
cluding the  deck,  was  simply  made  available  to  the 
Army  under  contract  (Exh.  132-B),  for  such  cargo  as 
they  wished  to  be  carried,  and  the  Army  loaded  it  with 
its  own  stevedores  and  its  own  supercargoes,  but  under 
the  final  supervision  and  control  of  the  ship's  master. 
The  petitioner  also  had  supercargoes  aboard.  They  were 
not  regular  employees,  but  were  hired  out  of  the  Union 
Hall  for  this  job.  They  had  nothing  to  do  with  stowage 
of  cargo,  as  affecting  seaworthiness.  Rather,  their  func- 
tion was  mainly  to  report  daily  on  the  progress  of  the 
loading    (Tr.    1166),   and  to  see   "that  the  Army  stays 
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within  the  space  they  are  paying  for"  (Tr.  2575),  and 
makes  a  tight  stow,  "using  no  more  space  than  would 
normally  be  required  for  the  loading  of  like  cargo  (Exh. 
132-B,  Art  5(b)  ). 

Mr.  Vallet  had  set  up,  or  more  properly,  had  suc- 
ceeded to,  a  system  for  the  upkeep  and  operation  of  the 
vessels,  whereby  the  officers  of  the  ship,  and  particularly 
the  master  and  chief  engineer,  were  held  directly  re- 
sponsible for  the  proper  upkeep,  maintenance,  and  re- 
pair of  their  own  ship.  These  are  trained  men,  of  long 
experience,  who  have  to  pass  rigid  Coast  Guard  exam- 
inations before  attaining  their  office,  and  the  system  of 
relying  upon  them  is  that  employed  in  all  well-run 
steamship  operations  by  all  companies.  (Cf.  Mr.  Bren- 
neke's  testimony  about  the  examination  and  qualifica- 
tions of  a  chief  engineer,  Tr.  321-322.) 

Pursuant  to  this  system  Mr.  Vallet,  or  one  of  his 
assistants,  would  visit  each  vessel  on  its  return  from  a 
voyage,  get  the  reports  from  the  officers  of  the  vessel's 
performance  and  any  voyage  repairs  needed,  and  see 
that  the  officers'  requisitions  therefor  were  fulfilled.  The 
system  was  a  good  one,  universally  recognized  in  ship- 
ping operations,  and  Mr.  Vallet  was  diligent  in  employ- 
ing a  competent  shore-side  staff  to  see  that  it  was  car- 
ried out.  His  own  wide  experience  and  qualifications 
may  be  read  on  page  139  of  the  Transcript.  He,  himself, 
describes  the  functions  of  his  department  in  these 
words : — 

"...  I  was  in  charge  of  the  Marine  Department 
which  in  addition  to  the  maintenance  and  repair  of 


the  vessel  also  is  charged  with  the  obtaining  of  per- 
sonnel and  the  officers  for  the  ships  and  maintain- 
ing the  discipline  on  the  vessels  and  also  supplying 
and  storing  the  ships."  (Tr.  140). 

His  own  description  of  the  working  of  this  system 
may  be  found  in  the  following  excerpts  from  his  testi- 
mony:— 

"Whenever  a  ship  returns  from  a  voyage,  either 
myself  or  one  of  my  assistants  boards  the  vessel  on 
arrival  and  discusses  the  general  condition  of  the 
vessel  with  the  Master,  chief  engineer,  and  we  ob- 
tain a  list  of  repairs  which  are  requested  by  the 
vessel. 

Q.  Voyage  repairs,  you  mean? 

A.  Voyage  repairs,  and  examine  any  other  dam- 
ages that  have  occurred  on  the  voyage."  (Tr.  160- 
161). 

"Q.  What  are  the  functions  of  a  chief  engineer 
with  regard  to  the  upkeep  of  the  vessel  and  report- 
ing to  his  superiors  at  the  end  of  a  voyage  what  has 
to  be  done? 

A.  It  is  the  responsibility  of  the  chief  engineer 
to  prepare  requests  for  voyage  repairs  before  the 
vessel  arrives  in  port.  He  obtains  a  request  for  re- 
pairs from  the  other  departments,  and  in  conjunc- 
tion with  the  Master  determines  what  repairs  will 
be  necessary  before  the  vessel  again  goes  out  on  the 
next  voyage. 

Q.  So  the  chief  engineer  is  the  officer  primarily 
responsible  for  those  things,  is  he? 

A.  Yes,  he  is."  (Tr.  172-173). 

Referring  to  a  spare  propeller  which  was  carried  on 

the  poop  deck  and  lost  overboard  in  a  storm: — 

"We  looked  to  the  Master  and  the  officers  to  re- 
port any  condition  which  in  their  opinion  is  not 
satisfactory. 
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Q.  Assuming  the  fact  that  you  were  Marine 
Superintendent,  assuming  it  was  in  Portland,  she 
was  loaded  here,  you  would  have  gone  down  there 
and  taken  a  look  yourself  to  see  if  they  were  ade- 
quately secured? 

A.  Well,  we  make  inspection  of  vessels  for  our 
own  satisfaction;  however,  we  hold  the  Master  and 
his  officers  responsible  for  that."  (Tr.  187-188). 

"When  a  vessel  comes  back  from  a  voyage  you  or 

your  assistant  inspect  the   vessel   upon   its   return, 

talk  to  the  Master,  talk  to  the  Chief  Engineer? 

A.  Yes,  sir."  (Tr.  188-9). 

"We  check  the  vessel  and  we  always  depend  on 
an  examination  by  the  officers,  reports  that  we  ob- 
tain from  the  officers."  (Tr.  231). 

To  the  same  effect  is  Mr.  Brenneke's  statement: 

"The  Chief  Engineer  takes  that  oath  when  he  re- 
ceives his  original  Chief  Engineer's  license,  that  he 
will  maintain  and  operate  the  ship  and  keep  in  re- 
pair all  machinery  and  appurtenances  on  the  vessel 
to  the  very  best  of  his  knowledge  and  ability,  and 
he  sv/ears  to  that  statement."  (Tr.  321). 

Of  course  the  steering  gear  and  cross-battens  on  the 
hatches,  both  of  which  have  been  subject  to  attack  by 
claimants,  fall  within  the  appurtenances  and  equipment 
of  the  ship,  which  it  is  the  responsibility  of  the  officers, 
and  not  Mr.  Vallet  personally,  to  keep  up. 

To  be  specific  on  this  point,  Mr.  Matthews,  Chief 

Engineer  of  the  PENNSYLVANIA  on  all  five  voyages 

prior  to  the  last,  testified  as  follows: — 

"Q.  As   Chief  Engineer  you  are   responsible  for 
the  proper  functioning  of  the  steering  apparatus  of 
the  ship,  are  you  not? 
A.  That  is  right. 
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Q.  And  as  such  on  Voyage  5,  did  you  make  in- 
spections of  the  steering  gear  from  time  to  time? 

A.  Yes,  and  inspections  are  also  made  every 
watch. 

Q.  By  whom? 

A.  By  the  man  oiling  the  steering  engine. 

Q.  By  the  what? 

A.  By  the  man  oiling  the  steering  gear. 

Q.  In  your  inspections  would  you  have  occa- 
sions to  go  aft  of  the  steering  engine  room? 

A.  I  would  go  aft  every  day.  I  would  inspect 
everything  every  day.  all  of  the  equipment  that  is 
running."  (Tr.  350-351). 

Similarly  as  to  the  cross-battens,  if  there  was  any- 
thing wrong  with  them,  which  there  wasn't,  it  would 
not  be  up  to  Mr.  Vallet,  it  would  be  up  to  his  ship's 
officers  to  repair  them,  or  if  new  ones  were  needed,  to 
requisition  them. 

Matthews  testified: — 

"Q.  There  has  been  some  testimony  here  that  the 
cross-battens  on  the  hatches,  or  possibly  the  other 
battens  but  I  am  not  sure,  were  bent  or  twisted. 
Whose  function  on  the  ship  is  it  to  repair  the  bat- 
tens if  they  are  defective  in  any  way? 

A.  The  engine  department. 

Q.  Is  that  your  department? 

A.  Yes,  sir. 

Q.  Did  you  ever  receive  from  the  deck  depart- 
ment any  request  to  make  any  such  repairs? 

A.  No,  sir. 

Q.  Did  you  ever  repair  any  deck  battens? 

A.  No,  sir;  not  on  that  ship.  No,  sir."  (Tr. 
2830). 

Mr.  Vallet,  as  acting  Marine  Superintendent,  was 
diligent  in  the  extreme  in  enforcing  this  system.  Either 
he  personally,  or  one  of  his  assistants,  visited  each  ship 
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on  its  return,  obtained  the  reports  of  the  ship's  officers 
and  acted  on  them,  one  of  his  assistants  remaining  in  at- 
tendance on  the  ship  to  see  that  everything  necessary  to 
be  done,  was  done.  He  personally  attended  the  annual 
survey  of  the  ship  by  the  Coast  Guard  and  the  Ameri- 
can Bureau  at  Tacoma  and  Seattle  in  August,  1951.  He 
sent  Mr.  Brenneke  to  attend  the  drydock  examination 
in  December,  1951  (Tr.  177,  270-271).  He  personally,  in 
conjunction  with  the  American  Bureau  and  the  Coast 
Guard,  drew  the  specifications  for  the  repair  of  the  deck 
crack  on  Voyage  5,  and  personally  attended  to  the  re- 
pairs and  saw  that  they  v/ere  carried  out.  Through  his 
own  personal  diligence  at  that  time,  he  discovered  the 
little  minute  crack  where  a  deck  padeye  had  been 
flushed  off  on  the  port  side  of  the  deck,  and  had  it  cut 
out  and  an  insert  plate  put  in.  He,  along  with  the  Coast 
Guard,  attended  to  the  minor  matter  of  freeing  the 
emergency  steering  gear  rod  from  the  clothing  wrapped 
around  it.  After  the  repairs  to  the  deck  crack,  "The  ves- 
sel was  in  topnotch  condition  in  every  way  possible," 
and  between  that  date  and  the  time  for  departure  from 
Seattle,  January  5,  he  never  received  any  reports  or 
statements  or  any  information  derogatory  to  her  sea- 
worthiness (Tr.  177).  In  fact,  since  the  vessel  performed 
perfectly  on  all  her  five  voyages  (Tr.  188,  338-339),  it 
is  plain  that  he  never  received  any  adverse  reports  at 
any  time. 

Neither  Mr.  Vallet  nor  his  department  had  anything 
to  do  with  the  stowage  of  cargo.  That  was,  as  in  all 
proper  steamship  operations,  the  final  province  and  pre- 
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rogative  of  the  ship's  master,  aided  by  his  mates.  This  is 
stated  so  many  times  in  the  record  (Tr.  187,  280-281, 
486,  2619,  1174,  Exh.  132-B,  Tr.  2687)  that  it  is  curious 
claimants  should  even  question  it. 

The  very  contract  under  which  the  cargo  was  car- 
ried provided  that  it  was  to  be  loaded  under  the  super- 
vision and  final  direction  of  the  master.  Vallet  had  no 
reason  to  know  where  the  cargo  was  stowed  or  how  it 
was  stowed.  It  was  not  his  business. 

The  Company  maintains  branch  offices  at  various 
ports, — Los  Angeles,  San  Francisco,  Seattle  and  else- 
where. The  Seattle  office  was  in  charge  of  the  district 
manager.  It  was  a  booking  office  to  solicit  and  book 
cargo  and  to  some  extent  to  husband  the  ships, — nothing 
more.  Mr.  Dant  testified  regarding  the  nature  of  that 
branch  office: 

"Well,   it  is   a  traffic   office   used  principally  for 
soliciting  and  booking  of  cargo. 

Q.  Does  it  have  any  power  to  make  decisions 
about  the  operations  of  ships? 
A.  No."  (Tr.  2916). 

The  local  head  of  this  office  was  a  Mr.  Matson  and 
he  had  an  assistant  named  Mr.  Graham, — with  no  au- 
thority except  to  husband  the  ships  "to  some  extent" 
(Tr.  220). 

Since  an  attempt  has  been  made  to  established  priv- 
ity, regarding  the  deck  stowage  of  cargo,  on  Mr.  Pitzer, 
we  mention  him.  He  was  in  the  Portland  office  and  al- 
though referred  to  as  head  of  the  "Operating  Depart- 
ment" really  had  no  function  except  to  preplan  the  load- 
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ing  of  cargo  in  a  commercial  operation,  but  always  sub- 
ject to  the  approval  of  the  master  and  merely  as  a 
suggested  guide  to  the  master  (Tr.  294-295,  2775). 

That  is  in  a  commercial  operation.  In  the  case  of  the 

PENNSYLVANIA   where,    except   for   the   barley,   the 

whole  vessel  was  to  be  loaded  by  the  Army,  Pitzer  had 

nothing  whatever  to  do  with  it. 

"Q.  In  the  case  of  the  PENNSYLVANIA  on 
Voyage  6,  aside  from  perhaps  informing  the  Army 
that  there  was  certain  space  available  on  the  ship 
for  their  cargo,  would  you  have  anything  to  do  with 
laying  it  out,  or  loading  it,  or  stowing  it,  or  lashing 
it? 

A.  Not  on  the  PENNSYLVANIA."  (Tr.  2775). 

As  in  all  proper  ship  operations,  the  time  of  the  ship's 
departure,  the  route  she  should  take  and  her  navigation 
were  all  the  function  and  duty  of  the  master  and  to  be 
decided  by  him  in  his  own  sole  discretion  (Tr.  284,  285, 
507,  2619). 

As  Mr.  Vallet  testified : 

"No,  we  do  not  try  to  operate  the  vessels  from 
our  office."  (Tr.  285). 

Both  of  counsels'  briefs  quote  a  single  statement  of 

Mr.  Vallet's,  apparently  to  imply  the  contrary  of  this. 

This  is  the  statement: 

"When  the  vessel  is  loaded  and  properly  stowed 
and  bunkered,  we  advise  the  master  to  that  effect, 
and  leave  it  up  to  him  when  he  should  leave."  (Tr. 
284). 

Quoted  in  the  Insurance  brief,  at  page  54,  and  in  the 
Government's  brief  twice,  once  at  page  52  and  again  on 
page  59,  counsel  say  that  this  shows  that  the  stowage  of 
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the  deck  cargo  was  under  the  direct  supervision  of  Mr. 
Vallet  (contrary  to  the  oft-repeated  testimony  that  it 
was  under  the  supervision  of  the  master).  The  statement 
has  been  lifted  out  of  context  and  misinterpreted.  A 
reference  to  the  record  will  show  that  when  Vallet  made 
the  statement,  the  loading  and  stowing  of  the  cargo 
were  not  the  subject  under  discussion  at  all.  Nobody 
v/as  talking  about  it.  They  were  only  talking  about  the 
master's  full  authority  to  navigate  his  ship  and  decide 
when  to  leave  port  (Tr.  284-5).  The  statement  merely 
means  that  when  the  cargo  which  has  been  booked  for 
the  ship  is  on  board,  and  she  is  stored  and  bunkered  as 
ordered  by  the  ship's  personnel,  the  master  is  so  notified. 
(Not  by  Mr.  Vallet.  By  "we" — whomever  is  husbanding 
the  ship.)  And  then  the  master  decides  "when  he  should 
leave"  (Tr.  284). 

Furthermore,  the  reporter's  transcription  of  the  state- 
ment contains  an  error  (of  which  there  are  a  number 
throughout  the  whole  transcript).  The  word  "stowed" 
should  be  "stored".  You  do  not  stow  and  bunker  a  ship. 
You  store  and  bunker  her.  The  two  words  go  together, 
and  are  complementary.  To  make  a  ship  ready  for  her 
voyage,  you  "store"  her  with  provisions  and  supplies, 
and  "bunker"  her  with  the  necessary  fuel.  Then  she  is 
ready,  and  as  Vallet  said,  from  then  on  it  is  up  to  the 
master  to  decide  v/hen  he  should  leave  (Tr.  284).  This 
corresponds  with  Mr.  Vallet's  previous  testimony  that 
one  of  the  jobs  of  his  department  was  "supplying  and 
storing  the  ships"  (Tr.  140). 

So  much  for  the  general  organization  of  the  Com- 
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pany  and  its  system  of  operating  ships.  Further  facts  in 
regard  to  the  deck  crack,  alleged  "notch  sensitivity", 
steering  gear,  etc.,  can  be  reserved  for  our  argument. 

ARGUMENT 

THE  ALLEGED  "NOTCH  SENSmVITY."  OR  "CRACK 

SENSITIVENESS"  OF  THE  VESSEL  AND  VALLET'S 

ALLEGED  PRIVITY  WITH  IT 

Both  the  Government's  brief  and  the  Insurance  brief 
allege  this,  and  therefore  we  shall  treat  them  together. 
The  substance  of  the  charge  is  that  the  2  2 -foot  deck 
crack  on  Voyage  5  gave  notice  to  Vallet  that  the  vessel 
was  notch-sensitive,  and  that  he  did  not  make  adequate 
examination  of  the  vessel  afterwards  in  face  of  that 
warning.  And  that  if  he  had,  he  would  have  discovered 
a  notch  sensitivity,  where  the  14-foot  crack  subsequently 
developed,  and  could  have  done  sometliing  about  it.  This 
argument  necessarily  centers  around  that  crack.  The 
Government  brief  even  quotes  the  finding  of  the  Trial 
Court  that  the  crack  sensitiveness  was  "by  reason  of", 
i.e.,  caused  by  the  22-foot  deck  crack,  which  as  we  have 
shown  in  our  opening  brief,  is  without  any  testimony 
whatever. 

To  consider  this  question  we  have  to  determine 
whether  the  vessel  was  notch-sensitive  at  all.  We  do  not 
think  the  proof  sustains  that.  The  2 2 -foot  deck  crack 
was  explained  by  Vallet  to  be  the  result  of  a  combina- 
tion of  three  unfortunate  factors,  —  ( 1 )  very  heavy 
weather,  (2)  a  heavy  deck  load  of  Jap  squares,  concen- 
trating stress  at  that  point,  and  (3)  the  incipient  crack 
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where  the  padeye  had  been,  which  started  the  fracture. 
Mr.  Williams  showed  that  this  steel  met  all  the  standard 
requirements. 

The  only  other  evidence  would  be  the  14-foot  crack 
in  the  port  side,  but  since  that  occurred  in  the  greatest 
storm  in  thirty  years  and  not  in  any  steel  of  the  vessel, 
but  in  a  butt  weld,  that  can  hardly  be  accepted  as  proof 
that  the  vessel  was  notch-sensitive.  Especially  in  the  face 
of  the  testimony  of  Mr.  Williams  above  referred  to  (Tr. 
1859,  1869.  1875,  1877-1878). 

We  discount  the  testimony  of  Mr.  Hechtman  since, 
as  shown  in  our  opening  brief,  it  was  based  on  an  en- 
tirely false  hypothesis  of  a  hog,  and  since  the  little  tiny 
deck  cracks  at  the  padeyes,  which  he  took  as  evidence  of 
strain  aging,  due  to  the  hog,  are  not  at  all  unusual  and 
are  found  in  nearly  all  vessels  (Tr.  2745,  2885-2886). 
And  had  nothing  to  do  with  the  14-foot  crack. 

Now  to  consider  Vallet's  alleged  privity,  let  us  see 
what  he  did.  When  the  vessel  arrived  in  Portland  with 
the  2  2 -foot  deck  crack,  Voyage  5,  after  conferring  with 
the  American  Bureau  and  the  Coast  Guard,  he  prepared 
specifications  for  the  repairs  in  accordance  with  their 
and  his  own  experience,  which  specifications  were  agreed 
on  by  all,  and  those  repairs  were  fully  carried  out  by  the 
Albina  Yard,  a  reputable  ship-repair  yard  of  fifty  years' 
experience. 

In  those  specifications  he  included  a  requirement 
that  samples  of  the  steel  be  sent  by  the  repair  yard  to 
the  Coast  Guard  and  the  American  Bureau  (Exh.  10). 
This  was   in   accord  with  a  requirement  of  the   Coast 
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Guard,  applicable  to  all  shipowners,  to  enable  the  Gov- 
ernment to  study  the  problem  of  fracture.  It  is,  how- 
ever, further  evidence  of  his  care  to  do  everything  re- 
quired. These  are  the  samples  Mr.  Williams  tested. 

The  repairs  consisted  of  inserting  new  plates  where 
the  crack  was  wider  and  veeing  out  and  welding  it  where 
it  tapered  to  a  hair-line.  When  the  repairs  were  finished 
they  were  hose-tested,  examined  from  both  above  and 
below  decks,  and  found  to  be  complete.  All — the  Ameri- 
can Bureau,  the  Coast  Guard,  Vallet,  the  repair-yard, 
the  U.  S.  Salvage  Association,  and  Lloyds — agreed  on 
this  and  later  Mr.  David  P.  Brown,  Vice-President  and 
Technical  Manager  of  the  American  Bureau,  and  a 
member  of  the  Ship  Structure  Committee,  and  Captain 
Nordstrom,  testified  that  the  manner  of  carrying  out 
these  repairs  was  in  every  way  proper.  Nobody  ques- 
tioned the  method  except  a  Mr.  Godfrey,  in  a  minor 
matter.  Vallet  testified  that  the  ship  was  better  than  be- 
fore because  the  incipient  padeye  crack  had  been  re- 
moved (Tr.  215).  The  Trial  Court  has  found  that  this 
22-foot  crack  was  "fully  repaired".  The  "girth  area"  of 
the  ship,  which  Mr.  Brown  and  others  testified  included 
all  area  where  the  effects  of  the  crack  might  have  been 
felt,  was  examined,  and  as  Vallet  said  on  "close  inspec- 
tion" (Tr.  165),  a  tiny  suspicion  of  a  crack  was  dis- 
covered where  a  padeye  had  been  on  the  port  side, 
symetrically  opposite  where  the  deck-crack  had  oc- 
curred. This  was  removed  and  an  insert  plate  put  in. 
The  whole  deck,  even  the  plates  underneath  the  housing, 
and  this  whole  area  of  the  ship,  were  "thoroughly  exam- 
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ined",  and  hose-tested,  and  no  defects  found  (Tr.  266- 
269). 

Nobody  suggested  then,  and  no  witness  at  the  trial 
suggested  since,  that  an  examination  of  the  whole  ship 
should  be  made,  not  even  Mr.  Hechtman.  It  is  only 
counsel  who  now  suggest  it. 

The  vessel  then  sailed  across  the  Pacific  and  back. 
No  trouble  was  experienced  of  any  kind,  either  where 
this  crack  had  been  or  anywhere  else. 

Mr.  Matthews,  as  Chief  Engineer,  his  first  assistant 
and  the  mate,  pursuant  to  the  Company's  regular  prac- 
tice of  holding  ship-officers  responsible,  examined  the 
empty  holds  of  the  vessel  and  accessible  places  on  the 
return  Voyage  No.  5,  examining  for  cracks,  or  excessive 
rust,  or  hatch  boards  broken,  or  "anything",  found  noth- 
ing and  made  an  official  report  to  the  office  to  that  effect 
(Tr.  379-380). 

Mr.  Matthews  also  testified  that  the  place  on  the 
port  side  where  the  crack  occurred  between  Frames  93 
and  94  was  right  at,  and  formed  the  side  of,  his  ma- 
chine shop  and  storeroom  in  the  engineroom,  and  that 
his  work  put  him  "right  up  against  it  sometimes",  and 
he  never  saw  any  defects  (Tr.  349-350). 

The  vessel  was  dry  docked  at  Todd's  in  Seattle  and 
a  drydock  examination  made  by  the  American  Bureau, 
the  Coast  Guard  and  Mr.  Brenneke,  Mr.  Vallet's  assist- 
ant. All  was  found  in  order. 

The  foregoing  is  a  narrative  of  the  facts.  We  now 
take  up  the  various  contentions  regarding  "crack  sensi- 
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tiveness'  or  notch  sensitivity  (Govt.  Br.  35-41;  Ins.  Br. 
39-50). 

First,  the  Government's  brief  contends,  on  page  36, 
that  no  inspectioon  of  the  padeyes  on  the  deck  was  made 
after  February,  1951,  and  prior  to  Voyage  5,  and  that 
such  inspection  would  have  disclosed  the  incipient  frac- 
ture that  later  spread  into  the  2  2 -foot  crack  on  Voyage 
5.  It  is  hard  to  see  what  that  has  to  do  with  the  case.  It 
was  certainly  disclosed  when  the  2  2 -foot  crack  occurred. 
That  crack  did  no  harm,  was  fully  repaired,  and  is  now 
behind  us.  In  fact,  according  to  opponents,  it  must  have 
been  a  ^ood  thing,  because  it  served  as  "warning". 

The  Government  next  contends  that  the  "ESSO 
MANHATTAN"  should  have  served  as  a  warning.  It  is 
a  little  difificult  for  us  to  understand  the  Government's 
brief  on  this  point,  but  apparently  that  is  their  conten- 
tion. It  is  hard  to  see  why.  The  "ESSO  MANHATTAN" 
was  a  tanker.  Tankers  by  their  construction  are  much 
more  susceptible  to  cracking  than  Victories.  The  crack- 
ing of  one  tanker  out  of  a  fleet  of  many  hundreds  is  not 
a  warning  to  anybody  of  anything.  Certainly  not  to  a 
Victory.  Counsel  have  stressed  the  point,  which  they 
say  is  a  fact,  that  this  deck  crack  in  the  PENNSYL- 
VANIA was  the  first  crack  of  a  Victory  in  two  thousand 
ship-years.  This  good  record  of  the  Victories,  rather  than 
the  isolated  tanker  "ESSO  MANHATTAN",  was  the 
fact  confronting  Mr.  Vallet.  The  Victories  are  good. 

The  "ESSO  MANHATTAN",  however,  does  bring 
up  a  subject  well  worth  noting.  As  disclosed  in  that  case, 
fractures   are  of  two  kinds.   One  is   a  "shear"   fracture 
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where  the  metal  simply  parts  because,  good  as  it  is,  it 
cannot  stand  the  stress  put  on  it.  The  other  kind  is  a 
notch-sensitive  fracture,  which  occurs  because  the  steel 
is  notch-sensitive.  The  two  kinds  of  fracture  are  identi- 
fied by  marked  characteristics.  In  the  case  of  a  "shear" 
there  is  a  clean  break.  In  the  case  of  a  notch-sensitive 
fracture,  diagonal  "chevrons"  are  left  on  the  metal, 
which  identify  it  as  such.  These  chevrons  were  clearly 
discernible  in  the  "ESSO  MANHATTAN",  and  conse- 
quently it  was  decided  that  the  fracture  was  from  notch- 
sensitivity  (121  F.  Supp.  at  pages  774-775).  In  the  case 
of  the  PENNSYLVANIA,  however,  since  the  ship  was 
a  total  loss,  no  evidence  remains  as  to  what  kind  oi  a 
fracture  it  was.  The  steel  being  gone  and  the  chevrons 
lacking,  there  is  no  proof  at  all  that  it  was  notch-sensi- 
tive. It  may  just  as  well  have  been  a  shear  fracture 
caused  by  an  overstrain  of  the  metal  in  the  midship 
section  of  the  ship  where  the  "bending  moment"  is 
greatest,  as  the  ship  alternately  is  buoyed  in  its  center 
on  a  wave,  or  depressed  in  its  center  when  its  weight  is 
sustained  by  waves  fore  and  aft. 

This  is  an  important  point  since  the  burden  of  prov- 
ing this  unseaworthiness  and  notch -sensitivity  was  al- 
ways on  claimants. 

Incidentally  the  notch-sensitivity,  resulting  in  the 
crack  in  the  Esso  Manhattan,  was  held  by  the  court  to 
be  a  latent  defect,  for  which  the  shipowner  would  not 
have  been  liable  under  the  Carriage  of  Goods  by  Sea 
Act,  1936. 

It  is  next  contended  by  the  Government  that  after 
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the  2 2 -foot  crack  "immediate  and  exhaustive  tests  of  the 
steel  of  the  PENNSYLVANIA"  should  have  been  made. 
But  what  would  such  tests  have  shown?  They  would 
have  shown  that  the  steel,  as  Mr.  Williams,  the  Govern- 
ment expert,  himself  admitted  after  making  his  own 
tests,  fully  met  the  accepted  standards  and  requirements. 
Furthermore  what  "immediate  exhaustive  tests'  could 
have  been  made?  All  the  witnesses,  even  Mr.  Hechtman 
and  Mr.  Williams,  agreed  with  Mr.  Brown,  (1)  that  the 
test  of  one  steel  plate  is  no  test  of  the  plate  next  to  it, 
or  of  any  other  plates  in  the  ship,  and  (2)  that  there  is 
no  "non-destructive"  test  known,  to  determine  notch- 
sensitivity.  The  only  test  is  to  cut  a  plate  in  pieces  and 
take  it  to  a  laboratory  for  a  laboratory  test.  What  would 
claimants  have  had  Vallet  do  here?  Chop  the  ship  into 
pieces? 

The  problem  of  "brittle  fracture"  has  been,  and  still 
is  the  subject  of  intensive  research  by  the  American 
Bureau  and  the  Government  agencies.  It  is  still  un- 
solved. A  great  deal  of  money,  and  all  the  resources  of 
the  Government  have  been  spent  on  it  (Tr.  2810).  Is 
Mr.  Vallet  supposed  to  be  superior  in  his  knowledge  to 
all  of  these?  And  to  be  held  accountable  accordingly? 

The  Government's  brief,  on  page  39,  mentions  Ex- 
hibit 185,  and  the  Insurance  brief,  on  page  41,  mentions 
this  and  also  Exhibit  189.  These  are  reports  of  the  Ship 
Structure  Committee,  and  the  suggestion  is  that  they 
should  have  put  Vallet  on  notice  about  notch-sensitivity. 
Exhibit  189,  however,  was  not  published  until  Novem- 
ber, 1953  (Tr.  2812),  nearly  two  years  after  the  wreck. 
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Exhibit    185   concerned   primarily   Liberty   ships,   rather 

than  Victories  (Tr.  2766-67).  It  said  this: 

"A  tendency  for  certain  ships  to  incur  repeated 
casualties  can  be  measured,  but  the  trend  is  not 
great,  and  the  effect  is  not  significant."  (Tr.  315). 

It  is  hard  to  see  how  any  such  statement  as  that 
could  put  Vallet  on  notice  of  anything.  In  the  first  place, 
the  PENNSYLVANIA  was  not  a  Liberty.  In  the  second 
place,  she  had  not  suffered  "repeated  casualties".  The 
22-foot  crack  was  the  first.  In  the  third  place,  the  Re- 
port says  that  the  effect  of  even  repeated  casualties  "is 
not  significant".  Mr.  David  P.  Brown  agreed  (Tr.  2742). 
Of  all  the  witnesses  who  testified,  he  is  the  most  in- 
formed, and  the  highest  in  repute.  He  said  that  certain 
ships  do  show  a  tendency  toward  repeated  fractures,  but 
the  trend  is  very  insignificant,  and  might  be  accounted 
for  by  other  factors  vv'hich  would  cloud  the  issue  (Tr. 
2742).  Again:  Referring  to  a  vessel  that  has  cracked,  he 
said:  "In  so  far  as  the  vessel  is  concerned,  we  have  never 
been  able  to  establish  any  significance."  (Tr.  2743).  And 
that  in  his  opinion  the  PENNSYLVANIA  was  sea- 
worthy (Tr.  2809). 

Both  briefs  mention  the  fact  of  incipient  cracks 
where  padeyes  had  been  removed  from  the  deck  of  the 
PENNSYLVANIA.  What  of  it?  (1)  They  had  all  been 
repaired.  (2)  They  are  quite  common  on  vessels,  do  not 
affect  their  seaworthiness  (Tr.  2745,  2885-86),  and  (3) 
they  have  nothing  to  do  with  this  case  anyway.  For  the 
only  crack  that  occurred  during  the  storm  was  in  the 
vessel's  side,  not  on  the  deck,  and  was  in  fact  separated 
from  the  deck  by  a  crack-arresting  gunwale  bar,   and 
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was  not  in  a  plate  at  all,  but  in  a  butt  weld.  The  sug- 
gestion that  certain  padeyes  on  the  forward  deck,  to 
which  cargo  lashings  where  fastened,  may  have  devel- 
oped cracks  during  the  storm  is  pure  speculation.  There 
is  no  evidence  of  it  whatever.  Besides  cracks  usually 
occur,  if  at  all,  amidships  (Tr.  2603,  2777). 

The  Insurance  brief  suggests  (pp.  41-48)  that  the 
examination  of  the  vessel  made  immediately  after  the 
repair  of  the  2  2 -foot  deck  crack  was  inadequate  and  in- 
complete and  makes  the  same  contention  in  regard  to 
the  drydock  inspection  later  at  Seattle,  and  both  briefs 
contend  that  the  inspection  on  the  drydock  was  incom- 
plete because  information  as  to  the  prior  2  2 -foot  deck 
crack  was  withheld  from  the  inspectors. 

First,  as  to  the  examination  made  at  Portland  im- 
mediately after  the  repairs: 

The  Insurance  brief  quotes  certain  incomplete  ex- 
cerpts of  Mr.  Vallet's  testimony,  out  of  context,  and 
from  it  argued  that  he,  himself,  set  up  a  standard  by 
which,  after  the  deck  crack,  the  vessel  should  have  been 
put  on  drydock,  completely  unloaded  and  thoroughly 
examined,  taking  four  or  five  days.  These  excerpts  show 
how  necessary  it  is  for  the  Court  to  read  not  only  what 
is  quoted,  but  what  is  left  out. 

Here  are  the  quoted  excerpts: 

"Q.  When  it  comes  to  making  an  inspection  of  a 
hull,  and  I  am  talking  about  a  detailed  inspection, 
you  would  require,  first  of  all,  I  understand,  Mr. 
Vallet,  that  the  vessel  be  completely  unloaded? 
(Emphasis  supplied.) 
A.  That  is  right. 
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Q.  And  it  should  be  on  dry  dock? 
A.  For  a  complete  inspection,  yes. 
Q.  For  a  complete  inspection? 
A.  Yes."  (Ins.  Brief  41). 

Counsel  have  omitted  Mr.  Vallet's  answer  to  the  next 
question,  the  answer  being  that  Mr.  Vallet  had  in  mind 
not  only  the  inspection  of  the  hull,  but  "Complete  in- 
spection including  all  machinery  and  equipment,  yes." 
(Tr.  227). 

Counsel  next  quote  this: — 

"Q.  How  long  would  it  take  you  to  make  a  de- 
tailed and  thorough  hull  inspection  of  the  vessel? 

A.  It  would  take  about  four  or  five  days."  (Ins. 
Brief  42). 

The  immediate  context,  however,  shows  that  he  was 
talking  about  hull  and  all  machinery  and  equipment 
(Tr.  227). 

The   foregoing  testimony  all  related  to  a  thorough 

and  detailed  examination  of  a  ship,  hull,  machinery  and 

equipment,  by  one  contemplating  its  purchase  (Tr.  224- 

227).  Counsel  then  jump  to  an  examination  of  a  vessel 

after  a  crack.  Here  was  the  testimony : 

"Q.  When  there  was  a  serious  crack,  then  that 
meant  to  you,  did  it  not,  that  a  thorough  examina- 
tion must  be  made  of  that  vessel? 
A.  Yes."  (Tr.  272;  Br.  41). 

It  is  obvious  that  here  Vallet  is  talking  about  an  en- 
tirely different  thing,  viz.,  an  examination,  not  of  the 
whole  vessel,  but  only  that  part  which  might  have  been 
affected  by  the  crack,  viz.,  the  "girth  area",  which  is 
the  only  examination,  as  all  the  experts  agree,  that  is 
necessary  (Tr.  306,  2780-82,  2802-4.  2899-2900). 
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There  is  thus  no  foundation  for  the  claim  that  the 
examination,  after  the  2  2 -foot  crack,  should  have  taken 
four  or  five  days  on  a  drydock,  and  was  inadequate. 

It  is  next  contended  by  the  Insurance  brief,  page  43, 
that  Vallet  failed  to  direct  a  thorough  examination  of 
the  vessel  on  the  drydock  in  Seattle,  and  failed  to  attend 
that  vessel  in  Seattle  personally,  and  gave  Brenneke, 
his  assistant,  no  instructions  for  a  thorough  examination. 
It  is  hard  to  know  just  what  is  meant  by  this.  The 
examination,  together  with  the  prior  annual  inspection 
in  August,  (the  two,  annual  and  drydock,  examinations 
together  make  up  the  complete  examination  of  a  vessel), 
consumed  the  four  days  previously  stated  by  Vallet  as 
about  the  time  required  to  make  an  examination.  The 
drydock  examination,  by  itself,  took  one  day,  which  ac- 
cords with  Vallet's  testimony  that  that  is  the  time  re- 
quired (Tr.  229). 

His  personal  absence  from  the  drydock  examination 

was  not  a  "failure".  There  was  no  reason  for  him  to  be 

there.  Mr.  Brenneke,  a  thoroughly  competent  man,  was 

there  in  person,  and  himself,  along  with  the  Coast  Guard 

and  American  Bureau  inspectors,  made  the  inspections. 

Mr.  Brenneke  certainly  needed  no  specific  instructions. 

He  knew  all  about  the  ship,  including  the  2  2 -foot  crack, 

and  he  knew  what  an  inspection  should  be   (Tr.  270- 

271). 

"The  petitioner  cannot  be  deprived  of  the  right  to 
limit  liability  because  Mr.  Berg  did  not  give  de- 
tailed instructions  of  the  manner  in  which  the  work 
of  installing  the  gas  bag  was  to  be  performed  to  a 
marine  engineer,  one  supposed  to  be  skilled  in  such 
work,  and  so  competent  that  he  was  the  yard  en- 
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gineer  in  the  repair  department."  The  Columbia,  25 
F.  (2d)  518  (C.A.  2,  1928). 

It  is  next  contended  by  both  briefs  (Ins.  Br.  43-44 
and  less  so  by  Govt.  Br.  39)  that  the  drydock  inspec- 
tion was  inadequate  because  the  Coast  Guard  inspector, 
Hamilton,  and  the  American  Bureau  inspector,  Wilson, 
were  not  informed  of  the  2  2 -foot  deck  crack  prior  to 
their  inspection,  and  apparently  argue  it  as  a  personal 
faul  of  Mr.  Vallet.  In  the  first  place,  it  should  be  ob- 
served that  any  instructions  or  information  to  these  men 
would  not  come  from  Mr.  Vallet,  but  from  their  own 
superiors  in  their  own  organizations.  In  fact,  Wilson's 
answers  show  that  he  would  rather  resent  instructions 
from  any  outsider  (Tr.  769).  In  the  second  place  it 
should  be  observed  that  it  would  not  make  any  differ- 
ence whether  they  knew  about  the  crack  or  not.  Their 
duty  is  to  make  a  thorough  inspection  regardless,  and 
not  take  any  instructions  or  suggestions  from  anybody. 

In  the  third  place,  the  crack  had  been  fully  repaired, 
the  ship  was  "in  the  same  condition  as  before"  (Tr. 
897),  and  the  prior  crack  was  of  no  consequence. 

In  the  fourth  place,  they  probably  knew  of  the  crack 
because  it  was  in  their  own  Coast  Guard  and  American 
Bureau  records,  and  in  the  log  of  the  ship,  which  they 
were  inspecting,  and  they  were  accompanied  by  Mr. 
Brenneke  who  knew  all  about  it. 

But  these  are  preliminaries.  The  more  important 
thing  is  that  there  is  no  testimony  whatsoever  to  sup- 
port a  claim  that  they  did  not  have  such  information. 
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Counsel  did  not  ask  these  men  fairly  and  openly 
whether  they  knew  of  the  2  2 -foot  crack  or  not.  Their 
attention  was  never  focused  on  that  at  all.  Instead,  by  a 
series  of  covert  questions  designed  to  hide  their  true 
intent,  these  men  were  asked  whether  they  had  any  "spe- 
cial information"  or  "special  instructions"  in  regard  to 
examining  the  PENNSYLVANIA,  and  whether  they 
had  had  any  reports  of  anything  "unusual"  about  her 
(Tr.  684-685,  768-769).  That  is  all.  (Commander  Brown, 
the  hull  inspector,  was  not  asked  anything  one  way  or 
the  other.)  These  men  said  they  did  not  have  any  "spe- 
cial information"  and  knev/  nothing  "unusual"  about 
the  ship.  Well,  of  course  not.  The  crack  having  been  re- 
paired, the  ship  as  good  as  she  was  before  or  better, 
there  was  nothing  "unusual"  to  report.  Mr.  Wilson,  the 
A.  B.  Surveyor,  testified  that  he  consulted  his  Bureau 
files  on  the  ship  before  he  went  down  to  inspect  her,  and 
there  was  nothing  "outstanding"  against  her  (Tr.  769). 
As  this  Court  knows,  an  "outstanding"  item  on  a  ship 
is  something  needing  attention  or  repair  to  keep  her  "in 
class".  On  this  flimsy  basis,  counsel  have  argued,  not 
merely  that  these  men  did  not  have  this  information,  but 
that  it  was  "withheld"  (Ins.  Br.  44). 

A  final  suggestion  is  made  in  the  Insurance  Brief 
that  the  inspection  was  incomplete  because  there  was 
some  cargo  remaining  in  the  ship  at  the  time  (Ins.  Br. 
47).  There  was  a  small  amount  of  steel  plate  and  gen- 
eral cargo  in  the  ship,  the  small  amount  of  which  can 
be  determined  by  inspecting  the  vessel's  log  for  Voyage 
5,  showing  the  time  spent  in  removing  it  by  stevedores. 
But   regardless  of   that,   we  have  two  noteworthy  fac- 
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tors, — (1)  All  these  experienced  men  regarded  the  in- 
spection as  complete  and  satisfactory.  (2)  The  14-foot 
crack  which  occurred  on  the  port  side  during  the  storm 
was  not  in  a  cargo  space  at  all.  It  was  in  the  engineroom, 
and  Mr.  Wilson  testified  that  he  inspected  "the  engine- 
room  and  the  boiler  spaces"  (Tr.  769). 

Commander  Brown  was  the  hull  inspector  for  the 
Coast  Guard,  and  his  testimony  is  particularly  note- 
worthy because  it  is  a  crack  in  the  side  of  the  hull  that 
we  are  discussing.  He  explained  that  he  examined  not 
merely  the  underwater  body,  but  the  sides  of  the  ship  as 
well, — the  "whole  hull'  "from  the  keel  up  to  the  deck" 
and  "from  stem  to  stern"  (Tr.  733,  cf.  also  735-736). 

To  sum  it  up,  these  men  went  all  over  the  vessel, 
examined  all  her  plates,  seams,  welds  and  everything 
pertinent  to  a  complete  hull  examination,  had  hammer- 
testing  hammers  along  to  use  on  anything  that  looked 
suspicious,  examined  not  merely  the  underwater  body, 
but  the  whole  hull,  and  found  the  vessel  completely  sea- 
worthy in  every  respect.  They  were  all  competent,  quali- 
fied men  of  long  experience. 

No  witness  has  suggested  what  other  kind  of  inspec- 
tion should  have  been  made,  or  that  it  would  have  dis- 
covered anything. 

A  few  statements  in  opponents'  briefs  remain  to  be 
answered,  and  then  we  are  done  with  this  subject  of  the 
hull's  alleged  notch-sensitivity  and  Vallet's  privity  with 
it. 

On  page  40  of  the  Insurance  brief  it  is  said  that  the 
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vessel,  prior  to  her  purchase,  had  sustained  "serious  and 
extensive  damage  to  hull  and  frames";  that  Vallet  knew 
of  this;  and  that  when  steel  "is  indented  to  any  serious 
extent"  is  become  subject  to  "strain  aging"  and  eventu- 
ally to  notch-sensitivity. 

The  answer  to  this  is  two-fold: — 

(1)  The  damage  previously  sustained  by  the  vessel 
was  nothing  unusual,  but  more  or  less  of  the  type  suf- 
fered by  all  vessels  in  the  routine  of  their  service  (Tr. 
2746,  2871)  and  was  all  fully  and  completely  repaired 
so  that  the  vessel  at  the  time  of  her  purchase  by  peti- 
tioner was,  as  shown  by  the  Condition  Survey,  and  as 
testified  to  by  all,  without  contradiction,  as  good  as  be- 
fore, and  complete  seaworthy. 

(2)  The  only  "indented"  plates  anyv/here  near  the 
crack  subsequently  developing  between  Frames  93  and 
94  were  shell  plates  J-9,  J-10  and  J-11.  J-9  and  J-10 
were  not  even  close  to  it.  The  after  end  of  J-11  butted 
on  the  girth  seam  where  the  crack  started,  but  all  of 
these  plates,  including  J-11,  were  renewed.  They  were 
not  faired  in  place.  They  were  taken  out  and  new  ones 
put  in  their  place  (Tr.  605,  606,  2583-4,  2614).  The 
possibility,  therefore,  that  any  indented  plate  could  have 
undergone  strain-aging  at  this  point  must  be  eliminated. 
Incidentally,  the  weld  where  Plate  J-11  butted  on  the 
girth  seam  which  ultimately  cracked  was  tlioroughly  in- 
spected by  Commander  Rivard,  hose-tested  and  found 
to  be  good  (Tr.  612-613),  and  survived  five  arduous  , 
trans-Pacific  voyages  and  a  drydock  inspection  without  I 
disclosing  any  defect. 
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Another  item  requiring  brief  comment  occurs  on 
page  45  of  the  Insurance  brief,  where  it  is  said  that  the 
drydock  inspection  was  not  availed  of  "to  determine  the 
effect  of  the  Voyage  5  Class  I  hull  fracture  upon  the 
structural  integrity  of  the  vessel's  hull".  This  is  a  re- 
currence of  an  idea  that  we  disposed  of  in  our  opening 
brief.  The  Voyage  5  2 2 -foot  crack  would  have  no  "ef- 
fect" on  the  structural  integrity  of  the  vessel,  particu- 
larly no  effect  on  the  hull  some  90  feet  away  where  the 
crack  subsequently  occurred  in  the  port  side.  Vallet 
testified  and  was  supported  by  others  that  the  2 2 -foot 
crack  would  relieve  stress  tensions  on  the  deck  at  that 
point,  and  when  repaired  the  ship  would  be  better  than 
before.  Not  even  Hechtman  claimed  that  the  Voyage  5 
crack  would  have  an  "effect"  on  the  structural  integrity 
of  the  hull.  The  most  he  could  claim  for  it  was  that  it 
"could  be"  evidence  of  a  strain  produced  by  the  previous 
alleged  hogging  (Tr.  2603). 

Finally  all  agreed  that  strain-aging,  which  produces 
notch-sensitivity,  can  only  occur,  as  its  very  name  im- 
plies, after  an  "age"  has  gone  by.  It  takes  time  to  de- 
velop. As  Mr.  Brown  said,  it  occurs  where  material  has 
been  strained  and  "allowed  to  age"  (Tr.  2747),  and  Mr. 
Hechtman  added  the  same  qualification.  He  said  it  oc- 
curred where  material  has  been  permanently  deformed 
and  "a  period  of  time  has  elapsed"  (Tr.  2370).  It  is  ob- 
vious that  the  period  between  November,  1951,  when 
the  deck  crack  occurred,  and  January  9th,  1952,  when 
the  port  side  crack  occurred,  is  too  short  a  time  for  any 
"strain-aging"  to  take  place. 
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For  these  many  reasons  it  is  clear  that  the  deck 
crack  could  have  no  "effect"  on  the  vessel's  "structural 
integrity".  This  is  the  same  error  into  which  the  Trial 
Court  fell  when  he  said  that  the  "crack  sensitiveness  of 
the  vessel"  was  "by  reason  of"  the  former  22-foot  deck 
crack  (Findings  of  Fact  V,  Tr.  75-6).  We  commented 
on  this  in  our  opening  brief. 

Finally,  the  Insurance  brief  suggests  on  pages  49  and 
50  that  since  there  was  no  deck  cargo  in  the  vicinity  of 
No.  1  hatch  (to  break  loose  and  tear  off  the  hatches), 
and  since  water  entered  No.  1  hold,  it  must  have  en- 
tered through  some  substantial  break  or  leak  in  the 
ship's  hull  or  deck  in  the  vicinity  of  No.  1  hold.  Of 
course  this  is  pure  speculation.  The  pounding  seas  them- 
selves could  have  smashed  in  No.  1  hatch,  wrecked  its 
coamings  or  torn  off  deck  fittings.  The  violence  of  the 
seas  is  utterly  unpredictable.  Or  some  act  of  the  crew, 
after  leaving  port,  may  have  created  an  opening  or  left 
off  some  fastening  in  the  forward  part  of  the  ship.  This 
is  all  pure  speculation.  (See  our  opening  brief,  pp.  108- 
9.) 

The  brief  suggestion  is  made  on  page  39  of  the  Gov- 
ernment's brief  that  the  petitioner  could  not  depend  on 
inspections  by  the  Coast  Guard  or  marine  surveyors  be- 
cause petitioner  could  not  delegate  its  duties.  This  is,  of 
course,  not  true.  The  marine  surveyors  and  the  A.B.S. 
surveyors  are  employed  by,  and  are  agents  of,  the  peti- 
tioner (Tr.  2760-62).  The  rule  about  delegation  is  well 
understood,  A  corporation,  of  course,  can  act  in  no 
other  way  than  through  delegation.  It  can  delegate  its 
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duties  to  use  due  diligence,  and  if  its  delegates  do  so, 
the  shipowner  has  done  all  he  can,  and  is  exonerated. 
This  rule  of  delegation  applies  to  the  Harter  Act  and 
COGSA  cases.  In  limitation  cases,  however,  the  rule  is 
broader.  The  shipowner  can  delegate  all  his  duties  re- 
garding the  ship,  and  if  he  selects  competent  men  as 
delegates,  he  is  exempt  from  liability,  even  should  they 
fail  in  their  duties,  provided  he  is  not  personally  aware 
of  their  failure  and  does  not  sanction  it.  This  Court 
knows  that  there  are  many  cases  where  the  shipowner's 
reliance  on  the  Coast  Guard  and  American  Bureau  has 
been  upheld  by  the  courts : 

The  Zarembo,  44  F.  Supp.  915,  919. 
The  Floridian.  83  F.  (2d)  949. 
The  Amelia,  13  F.  Supp.  7. 
The  Troubador,  88  F.  Supp.  207. 

Finally,  the  Government  brief,  page  41,  says  that 
Vallet  should  have  warned  Captain  Plover  of  the  PENN- 
SYLVANIA of  the  crack  sensitiveness  of  the  ship.  This 
is  pretty  hard  to  understand.  The  "warning"  of  the 
crack  sensitiveness,  as  claimed  by  claimants,  was  the  22- 
foot  deck  crack.  Plover  knev\:  all  about  it.  He  was  on  the 
ship  when  it  occurred. 

PETITIONER'S  ALLEGED  PRIVITY 

So  far  the  discussion  has  all  related  to  notch-sensi- 
tivity resulting  in  the  14-foot  crack.  Claimants  try  to 
fasten  privity  on  petitioner  through  Vallet,  and  to  a 
secondary  and  much  less  degree,  on  Brenneke. 

First,  as  to  Vallet: 

It  is  hard  to  see  what  he  did  that  he  should  not  have 
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done,  or  what  he  omitted  that  he  should  have  done.  He 
operated  under  the  well  recognized  principle  of  holding 
the  ship's  master,  chief  engineer  and  officers  responsible 
for  their  ship,  reporting  to  him,  and  he  enforced  that 
system  and,  by  his  staff,  made  additional  inspections 
and  diligently  took  care  of  everything  thus  disclosed. 
In  fact,  as  to  the  PENNSYLVANIA,  there  were  no  ad- 
verse reports  at  any  time  except  the  2  2 -foot  deck  crack. 

As  to  that  crack  he  did  everything  that  any  mortal 
man  could  have  done.  His  actions  met  the  approval  of 
all  concerned,  himself,  his  officers,  the  Coast  Guard,  the 
American  Bureau,  the  repair  yard,  the  U.  S.  Salvage 
Association,  and  Lloyds,  and  later  the  approval  of  Mr. 
D.  P.  Brown  and  Capt.  Nordstrom.  The  ship  when  re- 
paired was,  as  testified  to  by  all,  as  good  as  before.  The 
crack  was  not  a  warning  of  anything.  No  "tests"  that 
he  could  have  made  would  have  shown  anything  except 
what  Williams'  own  tests  showed, — that  the  steel  more 
than  met  all  requirements.  No  non- destructive  test  is 
known.  He  certainly  could  not  chop  the  ship  to  pieces 
to  make  laboratory  tests  of  each  plate. 

He  was  not  privy  to  the  drydock  inspection  in  Se- 
attle, although  if  he  had  been,  it  would  have  made  no 
difference  for  that  inspection  was  good.  He  sent  Bren- 
neke,  one  of  his  experienced  and  competent  assistants,  to 
represent  him  there.  No  adverse  reports  were  made,  as 
indeed  there  could  not  be,  since  the  vessel  was  all  right. 

As  to  Brenneke,  it  is  plain  that  no  privity  can  be 
fastened  on  petitioner  through  him.  The  only  thing 
claimants  attribute  to  him  is  the  drydock  inspection  in 
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Seattle.  But  the  proof  is  that  that  inspection  was  good 
and  complete.  There  is  no  proof  whatever  that  a  further 
or  different  inspection  would  have  disclosed  any  weak- 
ness in  the  butt  weld  where  the  14-foot  crack  later  de- 
veloped. 

That  he  was  not  of  such  rank  in  the  hierarchy  as  to 
convey  privity  is  plain.  He  was  merely  one  of  Vallet's 
staff  of  assistants,  and  as  he,  himself,  put  it  in  one  place, 
— "My  job  mainly  was  to  do  the  footwork.  I  was  just 
chasing  from  one  place  to  another  on  attendance  to 
vessels",  etc.  (Tr.  322).  How  much  "sail  he  packed" — 
to  use  one  of  his  expressions  (Tr.  1726) — is  indicated  by 
the  Trial  Court  himself,  who  said,  "He  seems  to  be  a 
very  minor  official  in  the  organization"  (Tr.  1727). 

STEERING  GEAR  AND  VALLET'S  ALLEGED  PRIVITY 

On  pages  32-39  of  the  Insurance  brief,  and  pages  41 
to  51  of  the  Government  brief,  the  arguments  go  as  fol- 
lows:— 

(1)  For  a  time  the  steering  gear  completely  failed 
in  the  storm, 

(2)  Because  of  unseaworthiness  (without  specifying 
what) , 

(3)  Petitioner  did  not  use  due  diligence. 

(4)  Vallet  was  privy  to  this  lack  of  due  diligence. 

(5)  As  marine  superintendent  his  privity  is  that  of 
ipetitioner. 

In  our  opening  brief  (pp.  102-103),  we  show,  we  be- 
lieve, that  the  Trial   Court  overstated  the  meaning  of 
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the  radiograms  when  he  stated  that  the  ship  was  unable, 
for  a  time,  to  steer  by  any  method.  We  also  showed 
that  the  failure  of  steering  gear  in  a  tremendous  storm 
is  no  proof  of  unseaworthiness  at  the  inception  of  the 
voyage,  and  that  the  Court  nowhere  stated  what  the 
claimed  unseaworthiness  was.  We  will  not  go  into  that 
again. 

We  come  now  to  the  simple  question  of  privity. 

First  it  is  contended  in  the  Insurance  brief,  pages 
32-3,  though  not  in  the  Government  brief,  that  Vallet 
was  personally  present  and  therefore  privy  to  the  hard- 
turning  of  the  rod  leading  from  the  steering  wheel  on 
the  poop  deck  down  to  the  steering  engine  in  the  en- 
gineroom  below,  when  some  army  clothing  got  wrapped 
around  it,  and  that  nothing  was  done  to  prevent  a  re- 
currence of  this,  and  that  was  his  personal  negligence. 
It  is  suggested  that  "no  protective  shield  or  guard  was 
installed,  and  no  other  action  was  taken  to  prevent  a 
recurrence  of  this  difficulty  should  the  cargo  shift  again 
in  the  future". 

No  one  suggested  a  "protective  shield  or  guard"  and 
no  witness  suggested  it  at  the  trial.  It  is  simply  a 
product  of  counsel's  invention. 

"The  use  of  that  device  (a  fuel  tank  ventilator)  was 
not  required  by  the  supervising  inspector,  .  .  .  We 
do  not  think  that  the  steamship  company  was 
bound  to  adopt  this  device,  or  any  device  not  dic- 
tated by  their  own  knowledge  and  experience,  or 
that  of  others,  or  that  its  failure  to  do  so  was  neg- 
ligence." McGill  V.  Michigan  S.S.  Co.,  144  Fed.  788 
(C.A.  9,  1906). 
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The  army  clothing  did  not  put  the  rod  out  of  opera- 
tion. It  merely  made  it  turn  hard.  The  Coast  Guard 
which  was  present  approved  of  what  was  done,  merely 
removing  the  clothing. 

The  matter  is  of  no  moment  anyway  because,  as 
Matthews  explained,  the  rod  was  only  for  steering  from 
the  exposed  poop  deck  where  no  one  would  have  stood 
in  the  storm,  and  the  steering  engine  could  be  equally 
operated  by  a  man  in  the  steering  engineroom  itself 
(which  would  be  the  natural  place  in  a  storm)  (Tr.  372- 
373,  376-377). 

Furthermore  the  stowage  plan  (Exh.  187)  for  Voy- 
age 6  shows  that  the  after  end  of  No.  5  hatch,  through 
which  the  rod  passed,  was  stowed  with  tomato  juice, 
extinguishers,  syrup,  bags,  flour  and  canned  goods,  in 
boxes  or  cartons,  and  not  with  any  loose  clothing  or 
anything  else. 

Finally,    the    radiograms    show    that    hand-steering 

•  gear  in  the  room  belov/  was  actually  operated. 

To  succeed  on  this  point  claimant  would  have  to 
j  show  that  inability  to  use  this  rod  from  the  poop  deck 
'  caused  the  loss  and  arose  from  Vallet's  personal  lack  of 

•  due  diligence.  No  such  showing  is  possible. 

It  is  next  contended  in  the  Insurance  brief  (pp.  33-8) 
land  in  the  Government  brief  (pp.  41-49),  that  the  in- 
spections of  the  steering  system  of  the  ship  were  inade- 
quate. The  Government  brief  even  went  so  far  as  to 
say  that  there  was  no  proof  that  the  "hand  steering  gear 
or  emergency  steering  were  even  operationally  tested" 
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(p.  44),  and  that  "there  was  no  evidence  produced  as 
to  when  the  hand  steering  had  been  actually  operated". 
Such  statements  as  these  and  the  whole  charge  that  the 
steering  gear  was  not  adequately  inspected  can  only  have 
resulted  from  counsel's  failure  to  remember  the  testi- 
mony. That  testimony  we  shall  now  recall.  Commander 
Hamilton,  who  inspected  the  steering  system  along  with 
Lt.  Rojeski  at  the  Annual  Inspection  August,  1951,  de- 
scribed in  some  detail  the  tests  of  the  telemotor  steering 
system  from  the  bridge  to  the  steering  engine  (Tr.  658- 
9).  He  then  spoke  of  the  steering  station  on  the  poop 
deck,  which,  by  means  of  the  rod  referred  to,  operates 
the  steering  engine  in  the  room  below,  and  said: — 

"Q.  Did  you  make  a  test  of  that  steering  arrange- 
ment? 

A.  We  did. 

Q.  How  did  it  work? 

A.  Good."  (Tr.  660-661). 

He    then    described    the    steering   station    inside    the 

steering  engineroom  itself,  and  said : 

"Q.  Did   you   make   all   these  tests   on   this  ship 
that  you  have  described? 

A.  Between    the    tv\'0    of    us    with    the    officers 
aboard  the  ship;  yes,  sir.  ' 

Q.  And  the  result  was  what? 

A.  The  steering  engine  was  in  good  condition. 

Q.  Did  the  Chief  Engineer  assist  you  in  this?      j 

A.  The   Chief   Engineer   made   all   the   changes,  ) 
started  the   motors,   stopped  them,   and  made  any  j 
changes    necessary    to   operate   the    steering   engine 
from  all  stations."  (Tr.  661-662). 

He  also  described  the  hand-powered  pump  that  can  be 
used  to  maintain  hydraulic  pressure  on  the  steering- 
engine  rams  if  the  electric  motors,  which  normally  per- 
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form   that   function,   fail    (either  one   of  the   motors   is 

sufficient),  and  testified: 

"Q.  Was  that  in  working  order? 
A.  Yes.  sir."  (Tr.  668). 

Similarly  Lt.  Rojeski,  at  the  same  annual  inspection, 

referring  to  the  entries  in  his  inspection  book,  testified: 

"Q.  What  does  the  record  show  there  as  to  your 
tests  and  the  condition  you  found  the  steering  en- 
gine to  be  in? 

A.  Well,  the  steering  engine  tested  and  found  in 
working  order:  'Yes'. 

'Steering  gear  examined  from  pilothouse  to 
rudderhead  and  found  in  good  condition.  Yes.' 

'Hand    auxiliary    steering    gear    tested    and 

found  in  good  working  order  and  efficient,  Yes.' 

Q.  What  condition  did  you  find  the  steering — 

the  whole  steering  apparatus  of  the  ship  to  be  in, 

all-inclusive? 

A.  Good,  sir."  (Tr.  708). 

Mr.  Miller,  the  American  Bureau  Surveyor,  testified 

(that  at  the  annual  survey  in  August,  1951 : — 

"A.  I  examined  the  steering  arrangements,  which 
consisted  of  the  telemotor,  hydraulic  pumps  and  the 
drive  motors,  emergency  gear,  and  found  them  in  a 
satisfactory  condition. "  (Tr.  411-12). 

Chief  Engineer  Matthews  testified  that  he  was  re- 

nsible  for  the  proper  functioning  of  the  steering  ap- 

Iparatus,  and  then  as  follows : 

"Q.  And  as  such  on  Voyage  5,  did  you  make  in- 
spections of  the  steering  gear  from  time  to  time? 

A.  Yes,  and  inspections  are  also  made  every 
watch. 

Q.  By  whom? 

A.  By  the  man  oiling  the  steering  engine. 

Q.  By  the  what? 
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A.  By  the  man  oiling  the  steering  gear. 

Q.  In  your  inspections  would  you  have  occa- 
sions to  go  aft  of  the  steering  engine  room? 

A.  I  would  go  aft  every  day.  I  would  inspect 
everything  every  day,  all  of  the  equipment  that  is 
running."  (Tr.  350-1). 

Finally,  the  log  books  which  are  in  evidence  show 
that  on  Voyages  1  through  5  no  less  than  sixty- five  oper- 
ating tests  were  made  of  the  steering  engine  and/or 
emergency  steering  gear  from  February  18th,  1951,  to 
December  13th,  1951,  six  of  which  were  conducted  sub- 
sequent to  November  16th,  1951,  the  day  on  which  the 
extension- rod  from  the  after  steering  station  was  freed 
up,  the  last  of  which  entries  is  as  follows: 

"From  Moji  Thursday,  December  13,  1951 

To  Vancouver,  B.  C. 

1620  Turned  emergency  wheel  over  Hard  Right  & 
Hard  Left  All  in  Order.  G.  E.  Elliott." 

The  foregoing  shows  that  counsel's  memory  is  faulty 
when  they  say  that  no  adequate,  complete  inspections 
were  made,  particularly,  as  the  Government  brief  says, 
that  there  was  no  evidence  of  tests  other  than  those  de- 
scribed by  Commander  Hamilton,  and  that  these  did  not 
even  show  that  the  hand  steering  gear  or  the  emergency 
steering  were  even  "operationally  tested". 

Both  briefs,  however,  direct  their  main  attack  on 
petitioner's  supposed  failure  to  prove  that  the  steering 
engine  and  particularly  its  hydraulic  pumps  had  ever 
been  opened  up  for  internal  inspection.  To  understand 
this  a  little  better,  reference  should  be  made  to  some 
testimony  of  Commander  Hamilton,  where  he  said  that, 
on  an  annual  survey,  pumps  are  not  opened  up  unless  it 
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proves,   in  operating  them,  that  they  are  not  in  good 

working  condition: 

"Q.  So  that  if  it  does  operate  all  right  when  you 
watch  it  you  do  not  open  it  up? 

A.  Except  on  the  four-year  survey.  It  is  not  re- 
quired at  the  annual  inspection."  (Tr.  687). 

Commander  Hamilton  is  here  referring,  not  to  any 
Coast  Guard  Regulation,  but  to  the  four-year  Special 
Survey  required  by  the  American  Bureau  if  the  vessel 
is  to  be  retained  "in  class".  The  distinction  should  be 
noted  between  a  "survey"  and  an  "inspection".  "Sur- 
veys" refer  to  American  Bureau  surveys;  "inspections" 
refer  to  Coast  Guard  inspections.  The  Coast  Guard  does 
not  make  four-year  special  inspections,  but  only  annual 
inspections,  unless  something  special  develops.  The 
American  Bureau  special  surveys  made  at  intervals  of 
approximately  four  years  are  denominated  "special  Sur- 
vey No.  1",  "Special  Survey  No.  2",  "Special  Survey 
No.  3",  and  so  on.  We  believe  this  Admiralty  Court  is 
I  familiar  with  all  this. 

I  It  is  not  clear  from  the  context  of  Commander  Ham- 
!  ilton's  testimony  whether  he  is  talking  about  pumps  in 
I  general  all  over  the  ship  or  pumps  at  the  main  steering 
1  engine,  but  counsel  have  assumed  that  he  is  talking 
I  about  the  latter,  and  therefore  we  shall  go  along  with 
,  them  on  that  basis. 

Now  it  is  true  petitioner  did  not  offer  any  proof  of 

I  the  4-year  special  survey,  and  its  concomitant  opening 

{up  of  the  steering  engine  and  its  pumps.  This  occurred 

iltwo   years   before  the    petitioner   bought   the    ship.    It 
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would  be  going  further  than  anything  we  have  ever 
heard  of  in  some  forty  years  of  admiralty  practice  to  re- 
quire a  shipowner  to  prove,  in  order  to  show  due  dili- 
gence, that  all  surveys  had  been  made  and  all  due  dili- 
gence shown  by  the  previous  owner  for  years  back. 
Especially  when  the  ship's  current  certificates  show  her 
to  be  "in  class"  and  in  all  respects  fit.  The  law  does  not 
go  to  such  extremes.  It  only  requires  due  diligence  to 
make  the  ship  seaworthy  at  the  inception  of  the  voyage, 
which  certainly,  by  any  stretch  of  the  imagination, 
should  not  go  back  to  a  period  before  the  shipowner 
even  owned  the  ship.  So  we  furnished  no  proof.  And 
the  matter  was  not  even  brought  up  at  the  trial.  It  is  an 
afterthought  now. 

If,  however,  such  proof  is  desired,  claimants  have 
supplied  it  for  us.  For  if  the  Court  will  turn  to  their  own 
Exhibit  147,  which  is  a  collection  of  American  Bureau 
surveys  which  they  introduced,  the  Court  will  find  Re- 
port No.  8815,  dated  at  San  Francisco,  California,  Feb- 
ruary 3,  1949,  and  being  the  "Completion  of  Special 
Periodical  Survey  of  Machinery".  It  is  there  stated  in 
Item  3 : — 

"Hydraulic  pumps  on  the  steering  gear  were  opened 
and  examined;  rams  and  cylinders  examined  and 
all  found  satisfactory.  Steering  gear  was  tried  out 
under  working  conditions  and  found  to  operate 
satisfactorily." 

To  conclude : 

The  Trial  Court  has  not  found  what  the  supposed 
defect  in  the  steering  apparatus  was;  or  that  it  existed 
at  the  inception  of  the  voyage;  consequently,  no  one  can 
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say  what  caused  the  loss  in  this  respect,  nor  that  due 
diligence  was  lacking.  On  the  contrary,  the  proofs  show 
due  diligence. 

But  casting  all  that  aside,  Vallet's  lack  of  privity  is 
clear.  The  only  incidents  he  personally  came  in  contact 
with  were  the  inconsequential  freeing  up  of  the  poop- 
deck  steering  rod  when  it  was  fouled  by  the  army  cloth- 
ing and  the  annual  survey  in  August;  though  not  di- 
rectly making  examinations  himself,  that  survey  and  in- 
spection being  the  province  and  duty  of  the  American 
Bureau  and  the  Coast  Guard.  It  was  their  survey,  and 
their  inspection, — not  his. 

He  worked  under  a  system  of  holding  his  ship's  of- 
ficers responsible.  They  never  made  any  adverse  reports 
to  him  of  any  trouble  with  any  part  of  the  steering  gear. 
There  is  no  possible  privity. 

SECURITY  OF  THE  HATCHES  AND  STOWAGE 
1  OF  DECK  CARGO 

I  The  Insurance  brief  discusses  these  matters  on  pages 
50-58,  and  the  Government  brief  on  pages  51-9.  The 
substance  of  their  charges  is  that  the  forward  hatches 
were  not  adequately  secured  and  the  label  cargo  should 
|not  have  been  carried  on  the  forward  deck.  It  is  even 
suggested  that  no  deck  cargo  should  have  been  carried 
It  all. 

We  have  discussed  these  matters  in  our  opening 
jrief  on  pages  44  to  73,  and  shall  not  repeat  that  dis- 
':ussion.  We  confine  ourselves  to  "privity". 
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We  shall  answer  the  Insurance  brief  first.  It  claims 
that  with  bilge  strainers  covered  by  burlap  there  would 
be  no  way  of  pumping  water  out  of  the  hold ;  that  there- 
fore additional  precautions  should  have  been  taken  to 
secure  the  hatches,  and  that  this  would  have  included 
the  use  of  chafing  gear  to  prevent  cross-battens  from 
cutting  the  tarpaulins,  that  Modern  Ship  Stowage  (Exh. 
172)  specifies  the  use  of  chafing  gear,  and  that  none 
was  aboard  the  PENNSYLVANIA,  and  this  was  Val- 
let's  personal  negligence  (p.  52). 

Incidentally,  burlap  coverings  over  the  bilge  strain- 
ers are  the  common  practice  to  prevent  grain  from  en- 
tering the  bilges.  This  burlap  would  not  prevent  any 
ordinary  water  that  leaked  down  through  the  grain  from 
entering  the  bilges  if  the  water  got  that  far  and  was  not 
absorbed  in  the  grain  itself.  Of  course  with  a  whole  hold 
full  of  water,  the  point  becomes  immaterial. 

But  now  regarding  the  charge  that  no  chafing  gear 
was  aboard,  there  is  no  testimony  whatever  to  support 
this.  Counsel  must  base  that  statement  on  some  testi- 
mony of  Mr.  Vallet's  where  he  was  enumerating  vari- 
ous items  making  up  the  covering  of  a  hatch  (Tr.  307), 
and  did  not  specifically  mention  chafing  gear,  nor  was  he 
asked  about  it.  But  the  omission  to  mention  it  means 
nothing.  Chafing  gear  is  nothing  but  old  rope,  rags, 
sacks,  or  anything  to  prevent  the  chafe.  It  can  be  picked 
out  of  any  of  the  ship's  stores  and  is  not  a  regular  part 
of  the  hatch  appliances.  Contrary  to  the  statement  that 
no  chafing  gear  was  aboard,  is  the  clear  implication  in 
Mr.  Vallet's  subsequent  testimony  that  it  was.  For  when 
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he  was  asked  whether  cables  across  the  hatch  in  heavy 

seas  would  not  tear  the  tarpaulins,  he  said, — 

"A.  Not   if  a  suitable  chafing  gear  is   placed   in 
the  way  of  the  cables."  (Tr.  308). 

Furthermore  he  had  testified  elsewhere  that  the  ship 
was  fully  and  completely  supplied  (Tr.  291).  Chafing 
gear  would  be  among  the  supplies.  It  is  inconceivable 
that  the  ship  had  no  extra  rope  or  canvas,  bags,  sacking 
or  many  of  the  miscellaneous  items  that  could  be  used 
as  chafing  gear.  "Knights  Modern  Seamanship",  10th 
Edition,  defines  "Chafing  Gear"  as  "A  guard  of  canvas 
or  rope  around  spars  or  rigging  to  take  the  chafe",  and 
a  "Chafing  Mat"  as  "A  mat  woven  from  strands  of  old 
rope  and  used  to  prevent  chafing"  (p.  787). 

Even  if  you  accept  the  impossible  that  there  was  no 
chafing  gear  aboard,  Vallet  would  not  be  privy  to  such 
a  fact.  That  would  be  the  province  of  his  ship's  officers 
on  whom  he  relied. 

The  whole  thing  is  an  after-thought,  never  brought 
up  at  the  trial  and  now  advanced  for  the  first  time. 

Counsel  is  mistaken  in  saying  (Ins.  Br.  52)  that 
Modern  Ship  Stowage  specifies  chafing  gear  to  prevent 
the  cross-battens  from  wearing  or  cutting  the  tarpaulins. 
Modern  Ship  Stowage  says  nothing  of  the  kind.  It  cites 
some  Underwriters'  Rules  that  chafing  gear  should  be 
used  under  wire  cross-lashing;  which  is  what  Mr.  Vallet 
said.  In  fact  the  use  of  cross-battens  instead  of  cross- 
lashings,  eliminates  chafing  gear. 

It  is  next  suggested  that  Mr.  Pitzer  was  negligent 
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in  making  the  ship  available  to  the  Army  to  carry  any 
deck  cargo  at  all,  and  particularly  the  label  cargo  for- 
ward, and  that  Pitzer  was  privy  to  this.  What  we  have 
said  in  our  opening  brief,  and  this  brief,  sufficiently  an- 
swers this.  Even  in  a  commercial  operation  Pitzer  did 
not  occupy  a  position  high  enough  to  transmit  privity 
to  the  Company,  and  in  this  case,  he  did  nothing  at  all 
except  possibly  inform  the  Army  that  the  vessel,  except 
for  the  lower  holds  where  barley  was,  was  available  to 
them  for  loading  under  their  contract.  He  made  no  de- 
cisions where  any  cargo  was  to  go,  and  did  not  know 
where  it  went.  The  suggestion  that  he  must  have  known 
where  the  label  cargo  was,  from  the  reports  of  the  super- 
cargo on  the  ship  to  the  Seattle  office,  and  so  on  to 
Pitzer  in  Portland,  even  if  it  were  material,  is  without 
foundation.  The  supercargo  apparently  reported  only 
how  the  loading  was  progressing  so  the  Seattle  office 
would  know  when  the  ship  was  likely  to  depart.  He  did 
not  even  report  to  the  manager  of  the  office,  but  to  a 
Mr.  Graham,  an  assistant  (Tr.  1162-63).  Even  if  Pitzer 
had  known  of  the  deck  cargo,  it  would  not  have  made 
any  difference.  That  was  up  to  the  Army  and  the  Mas- 
ter. 

"The  amount  of  the  deck  cargo  shall  be  at  the  dis- 
cretion of  the  Master  and  the  loading  (when  per- 
formed by  the  Government  or  its  Agents)  and  car- 
riage thereof  shall  be  at  the  risk  of  the  Govern- 
ment." (Exh.  132-B). 
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CROSS-BATTENS 

It  is  next  contended  that  the  cross-battens  on  the 
hatches  were  bent  and  that  this  was  the  personal  fault 
of  Vallet. 

We  discussed  this  in  our  opening  brief  (pp.  119-120), 
and  there  showed  that  they  were  not  bent  or  defective. 
We  did  not  quote  the  testimony  which  showed  this,  but 
cited  it,  viz.,  Allison  (Tr.  1091-4),  Captain  A.  B.  John- 
son (Tr.  1188-1208)  and  Captain  Sheldrup  (Tr.  2697). 
We  refer  the  Court  particularly  to  the  testimony  of 
Captain  Sheldrup  because  he  was  the  Government's  own 
supercargo,  was  right  at  Hatch  No.  1  when  they  opened 
it  and  rebattened  it,  and  was  right  at  No.  2  Hatch  after 
it  had  been  battened,  and  found  the  cross-battens  all 
right.  We  quote  Sheldrup's  testimony  in  part: — 

"Q.  Are  you  familiar  with  the  so-called  crossbars 
or  cross  battens  with  which  Victory  ships  are  fitted? 

A.  Yes. 

Q.  In  connection  with  the  securing  of  the 
hatches? 

A.  Yes,  I  am. 

Q.  Have  you  seen  them? 

A.  I  have  seen  them  on  all  ships,  yes. 

Q.  Let's  take  No.  1  hatch.  Do  you  recall  wheth- 
er or  not  that  night  you  had  occasion  to  reopen  and 
put  any  cargo  into  No.  1  hatch  prior  to  the  vessel 
sailing  on  the  morning  of  January  the  5th? 

A.  The  No.  1  hatch  was  intended  to  be  finished 
on  the  day  shift.  However,  there  was  some  space 
left  in  there,  and  we  thought  we  were  going  to  leave 
it  that  way — the  day  crew  did — so  they  left  it  that 
way  and  the  crev/  battened  that  hatch  down. 

Q.  Yes. 

A.  And  then  towards  night,  well,  I  saw  where 
we  needed  more  space  so  I  told — the  boatswain  was 
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on  then,  and  I  told  him  we  might  have  to  open  it 
up  again.  He  said,  'Fine';  it  would  be  all  right;  go 
ahead. 

We  battened  it  down  in  the  morning,  and 
towards  three  or  four  in  the  morning  I  saw  we 
needed  that  space,  and  I  went  down  in  there. 

Q.  Did  you  see  that  No.  1  hatch  unbattened  and 
opened  up  so  you  could  put  more  cargo  in  it? 

A.  That  is  right. 

Q.  I  will  ask  you  whether  or  not  you  saw  the 
batten  bars  on  the  No.  1  hatch  at  that  time. 

A.  They  were  on  there  then. 

Q.  I  will  ask  you  whether  or  not  they  were  bent, 
twisted,  buckled  or  otherwise  deformed. 

A.  As  far  as  I  could  see,  there  was  nothing 
wrong  with  them. 

Q.  How  far  away  were  you  from  them? 

A.  Well,  I  was  on  there  when  we  opened  them 
up. 

Q.  Was  there  any  difficulty  in  opening  them? 

A.  No. 

Q.  If  they  had  been  bent,  twisted,  broken  or 
buckled  could  you  have  seen  it? 

A.  Well,  I  probably  would  notice  that. 

Q.  Why  would  you  notice  it? 

A.  Well,  for  one  thing,  I  always  pay  attention 
to  the  hatches,  being  my  main  job  for  many  years 
when  I  was  sailing.  And  also  when  you  open  up 
again,  why,  any  delay  of  time  I  have  to  keep  a 
record  of  it. 

Q.  Was  there  any  difficulty  in  opening  that  No. 
1  and  rebattening  it? 

A.  No. 

Q.  With  respect  to  Hatch  No.  2,  Captain  Sheld- 
rup,  during  the  evening  and  early  morning  prior  to 
the  vessel  sailing  January  5th,  did  you  have  occa- 
sion to  be  on  or  around  No.  2  hatch? 

A.  No.  2  was  battened  down  when  I  came  down. 

Q.  That  would  be  on  the  evening  of  the  4th? 

A.  It  was  during  the  day  shift;  that  is,  the  crew 
did  it  right  after 
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Q.  Did  you  have  occasion  to  be  on  the  hatch, 
to  see  it  and  to  be  around  it  during  the  night  and 
early  morning  of  the  5th? 

A.  Yes,  I  was  right  there  when  they  lashed — 
they  had  to  lash  tliat  acid  right  by  No.  2,  so  I  was 
right  there. 

Q.  I  will  ask  you  whether  or  not  you  on  that 
occasion  observed  any  bending,  twisting,  buckling 
or  any  deficiency  in  the  batten  bars  on  No.  2  hatch. 

A.  No,  I  did  not."  (Tr.  2694-6). 

We  note  the  suggestion,  rather  faintly  made  in  both 
briefs,  that  a  deck  load  of  heavy  timbers  on  Voyage  5 
had  come  loose  and  drifted  around  on  the  forward  deck 
(Ins.  Br.  56)  (Govt.  Br.  54),  implying  that  this  drifting 
deck  load  had  damaged  the  cross-battens  on  the  hatches. 
Photographs,  however,  taken  by  a  sailor  on  that  voyage 
and  introduced  by  claimants  themselves  as  Exhibit  149, 
1  to  5.  show  clearly  (a)  the  lumber  deck  load  was  built 
adjacent  to  the  hatches,  not  on  or  over  them,   (b)  the 
hatches  were  clear  of  any  lumber  and  showed  the  cross- 
battens  in  place,  undisturbed  after  the  storm,    (c)   the 
chain  lashings  of  the  deck  load  itself  in  place  with  only 
I  a  few  pieces  of  lumber  on  the  top  tier  on  the  port  side 
'  abreast  of  No.  3  hatch  moved  slightly — not  "drifted  all 
\  over"  as  the  witness  had  testified.  None  of  the  pictures 
[shows  any  part  of  the  deck  load  lying  on  the  hatches  or 
!  cross-battens  or  out  of  the  grip  of  the  lumber  chain- 
j  lashings.  They  show  only  that  a  light  "catwalk"  built 
over  the  starboard  deck  load  was  washed  overboard  by 
1  heavy  seas. 

j  As  a  matter  of  fact  there  is  no  requirement  that 
'I cross-battens  be  used  at  all.  They  are  simply  an  addi- 
Itional  precaution  taken  by  this  petitioner  like  the  addi- 
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tional  precaution  also  taken  by  this  petitioner  of  using 
the  third  tarpauHn  for  each  hatch. 

The  Trial  Court  made  no  finding  that  the  cross- 
battens  were  bent  or  twisted,  or  in  any  v/ay  defective. 
In  fact  he  made  no  finding  at  all  adverse  to  the  security 
of  the  hatches. 

Finally  as  to  privity,  it  is  plain  that  Mr.  Vallet  had 
nothing  to  do  with  this.  It  was  a  matter  for  his  ship's 
officers,  as  Matthews  himself  testified.  If  anything  were 
wrong  with  the  battens,  it  would  be  the  duty  of  the 
mate  to  report  to  the  chief  engineer,  and  the  chief  en- 
gineer would  fix  them. 

Turning  now  to  the  Government  brief,  it  begins  by 

invoking  Title  46  of  the  Code  of  Federal  Regulations,  § 

144.10-80,  which  reads  as  follows: — 

"Security  of  Hatches,  (a)  Vessels  carrying  loose 
grain  in  bulk  shall  have  suitable  means  of  securing 
hatchways  and  other  weather  deck  openings.  Hatch 
covers  and  their  supports  shall  be  in  good  condition 
and  properly  battened  down  using  good  and  suf- 
ficient tarpaulin,  cleats  and  wedges  where  neces- 
sary." 

It  is  hard  to  see  why  counsel  cite  this,  for  the  testi- 
mony shows  that  the  hatches  complied  with  every  word  ! 
of  this  requirement.  But  regardless  of  that,  this  regula- 
tion was  not  promulgated  until  October  10th,  1952  (17 
Fed.  Reg.  9529),  to  be  effective  November  19th,  1952 
(17  Fed.  Reg.  5672),  some  eleven  months  after  the  loss 
of  the  PENNSYLVANIA.  The  attempt  therefore,  on 
page  52,  to  show  statutory  fault  and  invoke  the  Penn-  I 
sylvania  Rule  fails. 


1 


51 

The  Government  brief  beginning  on  page  55,  re- 
peats the  charge  that  Mr.  Pitzer  made  the  "decision"  to 
carry  deck  cargo  (page  55),  and  "the  acid  cargo  was 
carried  on  the  forward  deck  with  the  knowledge  and 
therefore  the  privity  of  the  Petitioner"  (page  59). 

We  have  already  answered  this.  In  the  first  place,  it 
was  properly  carried.  It  had  to  be  carried  on  deck  under 
Coast  Guard  Regulations.  It  was  the  decision  of  the 
Master  and  the  petitioner  had  nothing  to  do  with  it,  and 
there  is  no  proof  that  it  was  this  cargo  which  came 
adrift  and  took  the  tarpaulins  off  the  hatches. 

To  conclude;  The  hatches  were  well  secured;  the 
cross-battens  were  good;  chafing  gear,  through  not  nec- 
essary for  cross-battens,  was  aboard;  the  deck  cargo  was 
proper.  The  Trial  Court  did  not  find  anything  specifical- 
ly against  either  the  hatches  or  the  cargo.  Neither  Vallet 
nor  Pitzer  was  privy  to  any  of  these  things. 

CREW 

One  final  comment  on  the  Government's  brief.  It  is 
1  there  stated  on  page  63  that  no  sufficient  explanation 
I  was  ever  made  of  the  fact  that  petitioner's  Marine  Cas- 
ualty Report  (Exh.  24)  showed  only  five  ablebodied 
I  seamen,  instead  of  six,  the  inference  apparently  being 
jthat  the  vessel  sailed  with  one  A.B.  short  of  the  required 
number.  Although  immaterial,  we  cannot  let  this  pass 
^unchallenged.  The  record  contains  a  full  and  complete 
(explanation.  We  refer  to  the  testimony  of  Crockett  (Tr. 
;  774-782)  and  Trenholme  (Tr.  934,  940).  From  this  it 
'appears  tht  a  clerk  in  the  Claims  Department  of  the 
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petitioner  made  up  the  Marine  Casualty  Report  (which 
must  be  done  promptly,  Tr.  781),  taking  his  informa- 
tion from  a  payroll  (Exh.  58)  of  the  Company.  This 
was  before  the  official  crew  list  (Exh.  25)  had  been  re- 
ceived from  the  Customs.  That  payroll  listed  five  A.B.s 
and  four  deck-maintenance  men,  one  of  whom  was  a 
seaman  named  Vaisenan.  This  was  an  error.  Vaisenan 
should  have  been  listed  as  an  A.B.  and  the  error  was 
corrected  on  the  payroll,  but  in  the  meantime  the  Ma- 
rine Casualty  Report  had  been  made  up  and  the  cor- 
rection was  not  made  there.  The  official  crew  list  and 
the  Shipping  Articles  both  show  the  true  fact  that  Vaise- 
nan and  five  others  were  A.B.s,  and  the  crew  was  com- 
plete (Exhs.  25  and  75).  It  would  not  affect  privity 
anyway. 
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CONCLUSION 

It  is  a  human  tendency,  which  even  judges,  being 
human  themselves,  have  to  guard  against,  to  seek  out 
and  fasten  fault  on  somebody  after  an  injury  or  loss. 
We  like  to  find  somebody  to  blame,  and  hindsight  is  the 
handmaiden  of  that  propensity.  It  is  a  severe  and  un- 
just way  of  judging  against  which  the  Admiralty  Courts 
have  often  warned  us. 

Yet  even  by  that  severe  standard,  it  is  hard  to  read 
the  testimony  in  this  case  and  find  anything  the  peti- 
tioner did  wrong.  Certainly  it  is  impossible  to  do  so,  if 

I  we  look  at  these  matters,  as  the  courts  say  we  must,  not 
with  the  critical  eye  of  hindsight,  but  as  they  appeared 
to  the  actors  at  the  time. 

The  record  is  one  of  scrupulous  and  unremitting 
care,  where  even  scrupulous  and  unremitting  care  could 
not  avail  against  the  overwhelming  might  of  the  seas  in 
one  of  the  greatest  storms  on  record.  (See  Clark  v. 
States  Steamship  Company,  1956  A.M.C.  2055,  D.C. 
;Cal.) 

II  These  remarks  may  seem  to  pertain  more  to  exonera- 
iition  than  to  limitation.  And,  in  a  way  they  do.  But  only 

partly   so.    They   pertain   to  limitation  too.   For  before 
.limitation  can  become  a  subject  of  inquiry,  liability  and 

[  Ithe  cause  of  liability  must  be  found.  It  is  only  then  we 

I  ipursue  the  further  subject  of  limitation. 

Now  it  is  true  the  Trial  Court  has  found  liability. 
We  have  discussed  that  in  our  Opening  Brief,  and  shall 
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not  renew  it  here.  It  is  enough  to  say  that  we  beHeve 
that  finding  is  clearly  erroneous,  and  that  this  Court 
will  reach  the  same  conclusion.  If  so,  then  of  course 
there  is  an  end  of  the  matter. 

But  now  suppose  we  are  wrong.  What  then  is  the 
question  confronting  this  Court?  A  very  simple  one. 
Only  this:  Contrary  to  the  Trial  Court's  conclusion  that 
the  PENNSYLVANIA  must  have  been  unseaworthy 
because  she  sank,  while  others  did  not,  his  finding  of 
petitioner's  lack  of  privity  is  a  distinct  finding  of  fact 
based  on  ample  evidence.  And  the  only  question  before 
this  Court  is:  Is  that  finding  of  fact  clearly  erroneous. 

We  confidently  submit  that  it  is  not. 

Respectfully  submitted, 

Wood,  Matthiessen,  Wood  &  Tatum, 
Erskine  Wood, 
Lofton  L.  Tatum, 

1310  Yeon  Building, 

Portland,  Oregon; 

Bogle,  Bogle  &  Gates, 
Stanley  B.  Long, 
C.  Calvert  Knudsen, 
Central  Building, 
Seattle,  Washington, 

Proctors  for  Petitioner-Appellee 
States  Steamship  Company. 


No.  15,131 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


STATES  STEAMSHIP  COMPAXY,  a  corporation,  Appellant, 

vs. 

OKITED  STATES  OK  AMERICA.  ATLANTIC  MUTUAL  INSURAXCE 
COMPAW.  PACIFIC  NATIONAL  FIRE  INSURAXCE  COMPANY 
and  THE  DOMINION  OF  CANADA,  Appellees. 

ATLANTIC  MUTUAL  INSURANCE  COMPANY,  Appellant, 


STATES  STE.VNISHIP  COMPANY,  a  corporation,  UNITED  STATES 
(11-  AMERICA  and  THE  DOMINION  OF  CANADA,  Appellees. 


IC  NATIONAL  FIRE  INSURANCE  COMPANY,  Appellant, 


STATES  STE.\MSHIP  COMPANY,  a  corporation,  UNITED  STATES 
OF  AMERICA  and  THE  DOMINION  OF  CANADA,  Appellees. 


UNITED  STATES  OF  AMERICA,  Appellant, 


STATES  STEAMSHIP  COMPANY,  ATLANTIC  MUTUAL  INSURANCE 
COMPANY.  PACIFIC  NATIONAL  FIRE  INSURANCE  COMPANY 
and  THE  DOMINION  OF  CANADA,  Appellees. 


THE  IX)MINION  OF  CANADA,  AppellaiU, 


STATES  STEAMSHIP  COMPANY,  ATLANTIC  MUTUAL  INSURANCE 
COMPANY,  PACIFIC  NATIONAL  FIRE  INSURANCE  COMPANY 
and  THE  UNITED  STATES  OF  AMERICA,  Appellees. 


Appeals  from  the  United  States  District  Court 
for  the  District  of  Oregon. 

ANSWER  BRIEF  OF  APPELLEE  UNITED  STATES  OF  AMERICA. 


iiEORQF.  Cochran  Doub, 
'  Assistant  Attorney  General, 
1).  E.  LUCKEY, 
I  United  States  Attorney, 
JjKavenworth  Colby, 
ICeith  R.  Ferguson, 

I  Attorneys,  Admiralty  and  Shipping  Section,  TT^      t      J  La        fj 

Department  of  Justice,  B  *       *•"      ^■*' 

Attorneys  for  Appellee  CPR  1    Q  1957 

United  States  of  America.  r  CD  i 

jiENNETH  E.  KULZICK,  PAUL   P.  O'DrkltN,  ClEBK 

Jbaydon  S.  Staking, 
Of  Counsel. 


|1riiiu-Walsb  Psintiko  Co.,  San  Fba»oisco 


Subject  Index 


Page 
Questions  Involved  on  Petitioner's  Appeal  From  the  Decree 
Denying  Exoneration  2 

Argument    4 

I.  The  District  Court's  finding  that  the  storm  in  which 
the  PENNSYLVANIA  sank  was  not  a  "Peril  of  the 
Sea"  is  supported  by  the  evidence  and  is  not  clearly 
erroneous  4 

Summary  of  evidence  and  authorities  supporting 
District  Court's  finding  that  the  storm  was  not 
such  as  to  constitute  a  "Peril  of  the  Sea" 18 

II.  The  District  Court's  finding  that  the  PENNSYL- 
VANIA was  unsea  worthy  at  the  inception  of  her  voy- 
age and  that  such  unseaworthiness  was  the  proxi- 
mate cause  of  her  sinking  is  supported  by  the  evidence 
and  not  clearly  erroneous 20 

(1)  The  crack  sensitiveness  of  the  PENNSYLVANIA 
made  the  vessel  unseaworthy  for  a  voyage  over 
the  Great  Circle  in  the  cold  temperatures  and 
rough  seas  existing  in  the  Gulf  of  Alaska  during 
the  month  of  January 21 

(2)  All  methods  of  steering  having  failed  four  days 
after  the  vessel  left  port,  there  is  a  presumption 
of  unseaworthiness.  This  presumption  has  not 
been  overcome    26 

(3)  The  PENNSYLVANIA  was  unseaworthy  by  rea- 
son of  her  violation  of  the  Hatch  Security  Regu- 
lations, 46  Code  of  Federal  Regulations,  Section 
43.10-35,  and  unseaworthy  positioning  of  her 
deck  cargo 31 

Petitioner's  experts  on  seaworthiness 33 

Summary  of  evidence  and  authorities  supporting 
District  Court's  finding  that  the  PENNSYL- 
VANIA was  unseaworthy  at  the  inception  of  her 
voyage    37 


ii  Subject  Index 

Page 
III.    The  District  Court's  finding  that  the  Petitioner  failed 
to  use  due  diligence  to  make  the  PENNSYLVANIA 
seaworthy  at  the  inception  of  her  voyage  is  supported 
by  the  evidence  and  is  not  "clearly  erroneous" 40 

Conclusion  50 


Table  of  Authorities  Cited 


Cases  Pages 

ABBAZIA,  The  (S.D.N.Y.  1904)  127  Fed.  495 45,  48 

AGWIMOON,  The  (D.C.  Md.)  24  F.2d  864,  1928  A.M.C.  645, 

aflf 'd  (4th  Cir.)  31  F.2d  1006,  1929  A.M.C.  570 45 

A.H.F.  SEEGER,  The  (2d  Cir.)  104  F.2d  167,  1939  A.M.C. 

792 27,  44 

ARAKAN,  The  (D.C.  Cal.)  11  F.2d  791,  1926  A.M.C.  191.. 

10, 11, 19,  53 

Artemis  Maritime  Co.  v.  S.W.  Sugar  Co.  (4th  Cir.)  189  F.2d 

488,  1951  A.M.C.  1833 4 

Bank  Line  v.  Porter  (4th  Cir.)  25  F.2d  843,  1928  A.M.C.  761  33 
Benner  Line  v.  Pendleton  (2d  Cir.  1914)  217  Fed.  497,  aff'd 

246  U.S.  353,  62  L.ed.  770 11 

Bjornson  v.  Alaska  S.S.  Co.  (9th  Cir.)  193  F.2d  433,  1952 

A.M.C.  477 3 

CHARLTON  HALL,  The  (S.D.N.Y.  1922)  285  Fed.  640.  ..  .  11 
CHICAGO-SILVERPALM,  The  (9th  Cir.)  94  F.2d  754,  1937 

A.M.C.  1427 .32 

CITY  OF  DUNKIRK.  The  (S.D.N.Y.  1925)  10  F.2d  609.  .. .  15 
CITY  OF  KHIOS,  The   (S.D.N.Y.)   16  F.  Supp.  923,  1936 

A.M.C.   1291    17 

Clarke  et  al.  v.  States  S.S.  Co.  (D.C.  Cal.)  141  F.  Supp.  706, 

1956  A.M.C.  2056 19 

Compagnie  Maritime  Francaise  v.  Meyer  (9th  Cir.  1918)  248 

Fed.  881  21,  33 

CONQUEROR.  The,  166  U.S.  110,  41  L.ed.  937  (1897) 10 

CYPRIA,  The  (S.D.N.Y.)  46  F.  Supp.  816,  1942  A.M.C.  985, 

aff'd  (2d  Cir.)  137  F.2d  326,  1943  A.M.C.  947.  .17,  21,  30,  43,  44 

DEMOSTHENES,  The  (4th  Cir.)  189  F.2d  488,  1951  A.M.C. 

1833 21 

DENALI,  The  (9th  Cir.)  105  F.2d  413,  1939  A.M.C.  930. .. .       32 

EDITH,  The  (2d  Cir.)  10  F.2d  684,  1926  A.M.C.  281 15 

jEDGAR  F.  CONEY,  The  (5th  Cir.)  72  F.2d  490,  1934  A.M.C. 

I    1122 33,  45 

EDWIN  I.  MORRISON,  The,  153  U.S.   199,  38  L.ed.  688 
(1893)   15, 19,  30 


Table  or  Authorities  Cited 


ESSO  MANHATTAN,  The   f  S.D.N. Y.)   121  F.  Supp.  770, 

1953  A.M.C.  1152 23,  36,  39 

ETTORE,  The  (2d  Cir.)  62  F.2d  769,  1933  A.M.C.  323 17 

FELTRE,  The  (9th  Cir.)  30  F.2d  62,  1929  A.M.C.  279. ..  .2,  33,  47 
FLORIDIAN,  The  (2d  Cir.)  83  F.2d  949,  1936  A.M.C.  1006  46 
FRIESLAND,  The  (S.D.N.Y.  1900)  104  Fed.  99 29 

GEORGIAN,  The  (S.D.  Fla.)  4  F.  Supp.  718,  1933  A.M.C. 

1540,  aff 'd  (2d  Cir.)  76  F.2d  550,  1935  A.M.C.  556. ...  14,  19,  20 
GERMAN^C,  The,  196  U.S.  589,  49  L.ed  610  (1905) 48 

HOKKAI  MARU,  The  (S.D.N.Y)  17  F.  Supp.  249,  1936 
A.M.C.  1609 17 

INDIEN,  The  (S.D.  Cal.)  5  F.  Supp.  349,  1933  A.M.C.  1342, 
aff'd  (9th  Cir.)  71  F.2d  752,  1934  A.M.C.  1050 10, 11, 12, 19 

International  Nav.  Co.  v.  Farr  &  Bailej-  Mfg.  Co.,  181  U.S. 
218,  45  L.ed.  830  48 

IONIAN  PIONEER,  The  (5th  Cir.)  236  F.2d  78,  1956  A.M.C. 
1750 21,  27,  45 

IOWA,  The  (D.C.  Ore.)  34  F.  Supp.  843,  1938  A.M.C.  615. .       50 

Lerner  Stores  Corp.  v.  Lerner  (9th  Cir.  1947)  162  F.2d  160.  .        4 

MANITOBA,  The  (S.D.N.Y.  1900)  104  Fed.  145 48 

MANUAL  ARNUS,  The  (S.D.N.Y.)  10  F.  Supp.  729,  1935 

A.M.C.  786 17 

McAllister  v.  U.S.,  348  U.S.  19,  99  L.ed.  20,  1954  A.M.C.  1999  3 
MEANTICUT-BEDFORD,  The  (S.D.N.Y.)  65  F.  Supp.  203, 

1946  A.M.C.  178 27, 46 

NINFA,  The  (D.C.  Ore.  1907)  156  Fed.  512 33 

OAKLEY  C.  CURTIS,  The  (S.D.N.Y.  1922)  285  Fed.  612. .  15 
OLANCHO,  The  (S.D.N.Y.)  115  F.  Supp.  107,  1953  A.M.C. 

1040 21 

Oregon  Steamship  Corp.  v.  D/S  A/S  Ilassell  (2d  Cir.)  137 

F.2d  326,  1943  A.M.C.  947 17 

Pacific  Portland  Cement  Co.  v.  Ford  Machinery  &  Chemical 

Corp.  (9th  Cir.  1950)  178  F.2d  541 4 

PExNNSYLVANIA,  The,  19  Wall.  125,  22  L.ed.  148 20,  32 


Table  of  Authokities  Citbd  v 

Pages 
PERMANENTE  SIL\T:RB0W-C0L0RAD0  (9th  Cir.)  231 

F.2d  82.  1956  A.M.C.  695 3 

PHOENICIA,  The  (S.D.N.Y.  1898)  90  Fed.  116 48 

POLERIC,  The   (4th  Cir.)   25  F.2d  843,  1928  A.M.C.  761, 

cert.  den.  278  U.S.  623 45 

PRINCESS   SOPHIA.   The    (9th   Cir.)    61   F.2d   339,   1932 

A.M.C.  1562 32 

Reichert  Towing  Line,  In  Re  (2d  Cir.)  251  Fed.  214 27 

ROSALIA.  The  (2d  Cir.  1920)  264  Fed.  285 13 

REPUBLIC,  The  (S.D.N.Y.  1893)  57  Fed.  240,  aff'd  (2d  Cir. 

1894)  61  Fed.  109 49 

.RIDEOUT  No.  7,  The  (California  &  Hawaiian  Sugar  Ref. 

Corp.  V.  Rideout)  (9th  Cir.)  53  F.2d  322,  1931  A.M.C.  1870 
47,  52 

Sartor  v.  Arkansas  Nat.  Gas  Corp.,  321  U.S.  620,  88  L.ed. 

967  (1944)   9 

SILVIA,  The,  171  U.S.  462,  43  L.ed.  241 17,  30 

SOUTHERN  SWORD.  The  (3rd  Cir.)   190  F.2d  394.  1951 

A.M.C.  1518 21 

SOUTmVARK,  The,  191  U.S.  1,  48  L.ed.  65 17,  45 

T.  J.  HOOPER,  The  (2d  Cir.)  60  F.2d  737,  cert.  den.  287  U.S. 

662 21 

TENEDOS,  The  (S.D.N.Y.  1905)   137  Fed.  443,  aff'd   (2d 

Cir.)  151  Fed.  1022 30 

(TURRET  CROWN,  The  (2d  Cir.  1924)  297  Fed.  766 

'       12, 13, 14, 19,  29,  36 

iVESTRIS,  The  (S.D.N.Y.)  60  F.2d  273,  1932  A.M.C.  863.. 

1       8, 19,  33,  37 

VIZCAYA,  The  (E.D.  Pa.)  63  F.  Supp.  898,  1946  A.M.C.  469 
16, 19,  28,  47 

:  Waterman  v.  United  States  S.  R.  &  M.  Co.  (5th  Cir.)  155 

;     F.2d  687,  1946  A.M.C.  997 2 

'W.  R.  Grace  &  Co.  v.  Panama  R.  Co.  (2d  Cir.)  285  Fed.  718      43 
iWEST  KEBAR,  The  (2d  Cir.)  147  F.2d  363,  1945  A.M.C. 

i    191 11, 17, 19 

I WILDCROFT,  The,  201  U.S.  378,  50  L.ed.  794  (1906) 47 

^ZAREMBO,  The    (E.D.N. Y.)   44  F.   Supp.   915,   aff'd   (2d 
Cir.)  136  F.2d  320,  cert.  den.  320  U.S.  804 46 


vi  Table  of  Authorities  Cited 

Statutes  Pages 

46  U.S.C.A.  Sees.  1300-1315  (Carriage  of  Goods  by  Sea  Act)       41 

Regulations 
Title  46,  C.F.B.  : 

Section  43.10-35  20,  31 

Section  144.10-80  20 

Rules 

Federal  Rules  of  Civil  Procedure,  Rule  52(a)  3 


No.  15,131 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


STATES  STEAMSHIP  COMPANY,  a  corporation,  Appellant, 

vs. 

UNITED  STATES  OF  AMERICA,  ATLANTIC  MITTUAL  INSURANCE 
COMPANY,  PACIFIC  NATIONAL  FIRE  INSURANCE  COMPANY 
and  THE  DOMINION  OF  CANADA,  Appellees. 

ATLANTIC  MUTUAL  INSURANCE  COMPANY,  Appellant, 


STATES  STEAMSHIP  COMPANY,  a  corporation,  UNITED  STATES 
OF  AMERICA  and  THE  DOMINION  OF  CANADA,  Appellees. 

PACIFIC  NATIONAL  FIRE  INSURANCE  COMPANY,  Appellant, 


STATES  STEAMSHIP  COMPANY,  a  corporation,  UNITED  STATES 
OF  AMERICA  and  THE  DOMINION  OF  CANADA,  Appellees. 

UNITED  STATES  OF  AJMERICA,  Appellant, 

vs. 

STATES  STEAMSHIP  COMPANY,  ATLANTIC  MUTUAL  INSURANCE 
COMPANY,  PACIFIC  NATIONAL  FIRE  INSURANCE  COMPANY 
and  THE  DOMINION  OF  CANADA,  Appellees. 

THE  DOMINION  OF  CANADA,  Appellant, 


STATES  STEAMSHIP  COMPANY,  ATLANTIC  MUTUAL  INSURANCE 
COMPANY,  PACIFIC  XATIONAL  FIRE  INSURANCE  COMPANY 
and  THE  UNITED  STATES  OF  AMERICA,  Appellees. 


Appeals  from  the  United  States  District  Court 
for  the  District  of  Oregon. 

ANSWER  BRIEF  OF  APPELLEE  UNITED  STATES  OF  AMERICA. 


The  Government,  as  appellant  herein,  haAdng  filed 
its  brief  in  suppoi-t  of  its  appeal  from  that  portion 


of  the  interlocutory  decree  of  the  District  Court  which 
granted  limitation  of  liability,  now,  as  appellee,  in 
support  of  that  portion  of  the  interlocutor}^  decree 
which  denied  exoneration  from  liability  to  Petitioner, 
files  this,  its  answer  brief  herein. 


QUESTIONS  INVOLVED  ON  PETITIONER'S  APPEAL 
FROM  THE  DECREE  DENYING  EXONERATION. 

The  Petitioner,  in  its  brief  in  support  of  its  appeal 
from  that  portion  of  the  decree  of  the  lower  court 
denying  exoneration,  having  admitted  that  "What 
happened  to  the  PENNSYLVANIA  is  kno\vn  only 
from  her  radiograms"  (Pet.  Brief,  page  11),  and 
"that  the  cargo  claimants  having  proved  the  loss,  the 
burden  is  on  the  Petitioner  to  bring  itself  within  one 
of  the  exemptions,  i.e.,  perils  of  the  sea,  act  of  God, 
act  of  the  master,  latent  defects'"  (Pet.  Brief,  page 
9),  the  questions  presented  upon  this  phase  of  the 
appeal  are: 

(1)  Whether  the  finding  of  the  District  Court 
that  the  sinking  of  the  PENNSYLVANIA  was  not 
caused  by  a  "Peril  of  the  Sea"  is  supported  by  the 
evidence  and  not  clearly  erroneous. 


'Petitioner  did  not  plead  or  urge  in  the  District  Court  any  claim 
of  exemption  on  grounds  otiier  than  i)eril  of  the  sea,  and  its  jiresent 
references  on  apjieal  to  "act  of  Ood,  act  of  the  master,  latent  de- 
fects" are  probably  thrown  out  as  mere  conjectures  upon  which  Peti- 
tioner does  not  seriously  rely.  In  The  FELT  RE  (9th  Cir.)  30  F.2d 
62,  1929  A.JI.C.  279,  it  was  held  that  con.jectures  cannot  take  the 
place  of  proof.  See  also  Watennnn  r.  I'nited  States  S.R.  cD  .1/.  Co. 
(5th  Cir.)  155  F.2d  687,  1946  A.M.C.  997. 


(2)  Whether  the  finding  of  the  District  Court 
that  the  PENNSYLVANIA'S  unseaworthiness  at  the 
inception  of  her  voyage  was  the  proximate  cause  of 
her  sinking  is  supported  by  the  evidence  together  with 
the  presumptions  and  not  clearly  erroneous. 

(3)  Whether  the  finding  of  the  District  Court 
that  the  Petitioner  failed  to  use  due  diligence  to  make 
the  PENNSYLVANIA  seaworthy  at  the  inception  of 
her  voyage  is  suppoi-ted  by  the  evidence  and  not 
clearly  erroneous. 

In  discussing  the  above  questions  separately  the 

evidence    and    authorities    supporting    the    District 

Court's  findings  will  be  cited,  from  which  it  will  be 

foimd   that   such  findings   and  all   of  them  are  not 

clearly  erroneous  within  the  meaning  of  opinions  of 

the  Supreme  Court  in  McAllister  v.  U.  S.,  348  U.S. 

19,  99  L.  ed.  20,  1954  A.M.C.  1999,  and  of  this  Court  in 

Permancntc-Silverboiv  Colorado  (9th  Cir.)  231  F.  2d 

82,  1956  A,M.C.  695.  In  this  connection,  this  Court 

had  under  consideration  in  Bjornson  v.  Alaska  S.S. 

I  Co.  (9th  Cir.)   193  F.  2d  433,  1952  A.M.C.  477  the 

I  meaning  of  the  words  "clearly  erroneous"  as  used  in 

the  Federal  Rules  of  Civil   Procedure,   Rule  52(a), 

I  28  L^.S.  Code,  pro\'iding  that  "findings  of  fact  shall 

j  not  be   set   aside   imless   clearly  erroneous  and  due 

;  regard  shall  be  given  to  the  opportunity  of  the  trial 

;  court  to  judge  of  the  credibility  of  the  witnesses." 

This   Court   in  the  opinion   in  that  case  by  Judge 

1  Driver  held  that  the  expression  "clearly  erroneous" 

j  "*  *  *  does  not  mean  that  the  re^dewing  court  shall 

determine  from  the  record  where  the  weight  of  the 


evidence  lies.  It  is  not  clearly  erroneous  for  the  trial 
court  to  choose  between  two  permissible  but  confilict- 
ing  views  as  to  the  weight  of  the  evidence." 

In  applying  the  rule  in  this  case  the  opinion  in 
Artemis  Maritime  Co.  v.  S.W.  Sugar  Co.  (4th  Cir.) 
189  F.  2d  488,  491,  1951  A.M.C.  1833,  is  most  ap- 
plicable, especially  the  following: 

"Whether  Artemis  exercised  due  diligence  to 
make  the  vessel  seaworthy  is  a  question  of  fact. 
We  can,  accordingly,  reverse  the  District  Court 
here  only  if  we  hold  the  District  Court's  finding 
was  clearly  erroneous.  Wo  cannot  so  hold,  there- 
fore the  judgment  of  the  District  Court  must  be 
affirmed." 

See  also  Pacific  Portland  Cement  Co.  v.  Ford  Machin- 
ery d  Chemical  Corp.  (9th  Cir.,  1950),  178  F.  2d  541, 
and  Lerner  Stores  Corp.  v.  Lerner  (9th  Cir.,  1947), 
162  F.  2d  160. 


ARGUMENT. 

I. 

THE  DISTRICT  COURT'S  FINDING  THAT  THE  STORM  IN  WHICH 
THE  PENNSYLANIA  SANK  WAS  NOT  A  "PERIL  OF  THE 
SEA"  IS  SUPPORTED  BY  THE  EVIDENCE  AND  IS  NOT 
CLEARLY  ERRONEOUS. 

The  District  Court's  finding  that  the  storm  in  which 
the  PENNSYLVANIA  sank  was  not  of  such  magni- 
tude or  so  catastroi)hic  as  to  constitute  a  "peril  of 
the  sea"  is  fully  supported  not  only  by  the  radiograms 
themselves  but  by  the  testimony  of  Petitioner's  wit- 
nesses, including  both  Captain  Dyer,  the  Petitioner's 


Marine  Superintendent  (R.  2569-2570),  and  Mr.  Val- 
let,  who  took  Captain  Dyer's  place  as  Marine  Super- 
intendent while  Captain  Dyer  was  ill  during  the  latter 
part  of  1951  and  the  early  part  of  1952  (R.  189-191). 
Captiiin  Dyer  testified  by  deposition  that  he  had  mas- 
ters papers,  any  tonnage,  any  ocean,  that  he  had  been 
at  sea  and  had  often  sailed  the  North  Pacific.  At 
page  2582  of  the  Record,  he  testified  as  follows: 

"Mr.  Levinson.     Fi-om  your  experience  as  a 
Master  Mariner  and  as  Port  Captain,  a  Force  9 
wind  with  heavy  and  confused  seas  is  nothing 
unusual  in  the  North  Pacific  in  January,  is  it? 
A.    No." 

Mr.  Vallet,  Petitioner's  Marine  Superintendent  who 
had  sailed  as  a  Chief  Engineer  for  20  j-ears  (R.  139) 
testified  (R.  180-181)  that  the  welding  in  the  freeports 
in  the  bulwarks  was  because  of 

"Q.  Heavy  weather  in  the  North  Pacific  or 
in  the  Gulf  of  Alaska? 

A.     That  is  right", 

and  (R.  189), 

"A.  "Well,  we  have  heavy  weather  damage  on 
practically  all  the  voyages". 

When  asked  about  the  following  weather  (R.  190)  : 
"Force  of  winds  7  to  8,  8  and  8  to  9,  seas 
described  as  follows,  'very  rough  west  by  south 
sea,  long  high  west  by  south  swell,  very  high 
,  swell,  heavy  confused  west — heavy  confused 
south  to  west  swell,  vessel  rolling  and  pitching 
heavily  at  times,  seas  too  rough  to  maintain  origi- 
nal course  *  *  *" 


Mr.  Vallet  stated  (R.  191) : 

"A.  That  is  just  a  vessel  going  through  a  reg- 
ular storm  which  happens  practically  on  all 
voyages." 

The  District  Court's  finding  that  the  storm  in  which 
the  PENNSYLVANIA  sank  was  not  a  "peril  of  the 
sea"  is  also  supported  by  the  testimony  of  Captain 
Harry  Johnson  (R.  2432)  where  he  stated  that  from 
his  experience  in  sailing  the  North  Pacific,  bad 
weather  could  be  expected  along  the  Great  Circle 
Route  from  Seattle  to  Japan  in  January  \^dth  a  force 
wind  from  6  to  10  and  sometimes  up  to  12  (R.  2432), 
To  the  same  effect  was  the  testimony  of  Captain 
Frederick  Ulstad  (R.  2215-2216). 

The  force  of  the  winds  was  stated  in  the  radiogi'ams 
from  the  PENNSYLVANIA  as  "WINDS  WNW  9. 
VERY  HIGH  WESTERLY  SEA"  (Exh.  127).  Ac- 
cording to  the  Beaufort  Scale  force  9  is  a  strong  gale 
of  41  to  47  sea  miles  per  hour.  Of  all  the  vessels  in 
the  area,  sixteen  in  number,  the  closest  to  the 
PENNSYLVANIA  was  the  KAMIKAWA  MARU, 
which  was  approximately  100  miles  from  the 
PENNSYLVANIA,  the  other  vessels  being  over  200 
miles.  The  testimony  of  Captains  of  these  vessels  was 
that  they  encountered  heavy  weather  in  January  cross- 
ings in  the  North  Pacific.  Captain  Maeda,  of  the 
KAMIKAWA  MARU,  stated  that  he  had  seen  storms 
of  the  same  severity  two  or  three  times  in  his  experi- 
ence (R.  535),  and  that  the  only  damages  sustained 
by  his  vessel  in  the  January,  1952,  storm  were  dam- 
ages to  the  bulwark  rail  and  some  engine  damage 


resulting  from  forcing  the  engines  in  going  to  the  aid 
of  the  PENNSYLVANIA.  He  further  stated  that 
he  had,  on  his  winter  crossings  of  the  North  Pacific, 
encountered  winds  of  force  11  and  once  a  \\and  of 
force  12. 

Captain  Mori  of  the  KOTOH  MARU,  which  was 
182  (R.  1530)  to  232  miles   (R.  1506,  1533)   distant 
from  the  PENNSYLVANIA,  testified  that  the  storm 
from  January  7th  through  January  9th,  was  a  big 
storm,    (R.  1512):  "Q.    Big  storm.    A.    Yes,  but  in 
winter  times  North  Pacific  Ocean,  sometimes  we  ex- 
pect the  same  kind  of  storm  then",  and  further  (R. 
1513)  that  there  was  no  damage  caused  to  the  KOTOH 
MARU.  He  also  testified  (R.  1517)  that:    ''Q.   Do  I 
understand  that  after  you  had  members  of  your  crew 
tii;hten  down,  cinch  up  the  battens,  that  you  turned 
mound  and  resumed  your  course.   A.   Yes."  He  fur- 
ther testified  (R.  1519)  that  a  seaworthy  vessel,  fully 
1  loaded  could  stand  for  such  kind  of  weather,  and  that 
(R.  1515)  he  encountered  the  same  kind  of  a  storm 
'  on  April  24th  of  1952  with  wind  WSW  of  maximum 
force  11.  Captain  John  W.  McMunagle  of  the  Cana- 
,  dian  weather  Ship  STONETOWN   (Referred  to  as 
I  Weather  Station  Papa)   which  vessel  was  approxi- 
j  mately    205     (R.     1970)     miles    southwest    of    the 
■;  PENNSYLVANIA   on   January   7th,   8th   and   9th, 
I  1952,  testified  (R.  1993)  : 

I"Q.  Captain  Avhat  would  you  say  would  be 
the  usual  and  expected  weather  for  the  vicinity  of 
t  weather  station  PAPA  in  the  winter  months? 
A.  Well,  you  can  expect  very  rough  seas  and  gales 
of    varying    degrees     of     intensity    practically 


throughout  the  winter.  Q.  Was  there  anything 
unusual  or  unanticipated  about  the  weather  con- 
ditions that  existed  in  the  month  of  January  1952 
in  the  vicinity  of  the  weather  station  PAPA? 
A.   No." 

He  further  stated  (R.  1981)  that  on  winter  patrol  in 
the  same  area  on  January  19-21,  1951,  they  had  winds 
of  up  to  Force  11  (R.  1980,  R.  1982),  and  (R.  1973)  j 
that  the  STONETOWN  sufEered  no  damage  up  to  ' 
January  11,  1952. 

There  is  great  similarity  in  the  testimony  of  the  I 
witnesses    in    connection    with    the    sinking    of    the  j 
PENNSYLVANIA    and    that    of    The    VESTRIS  ^ 
(S.D.N.Y.),  60  F.  2d  273,  1932  A.M.C.  863,  where 
the  District  Court  in  finding  that  the  sinking  of  The 
VESTRIS  was  not  occasioned  by  a  "Peril   of  the  ' 
Sea"  referred  to  the  testimony  of  witnesses  as  to  the 
weather  describing  winds  of  force  9  and  10  and  to 
the  testimony  of  officers  from  some  of  the  other  vessels 
in  the  vicinity  of  The  VESTRIS,  as  follows  (p.  278) : 
"Testimony  too  voluminous  to  analyze  here  in 
detail  has  been  offered  regarding  the  weather  and 
the  experiences  of  other  vessels  in  the  general 
vicinity  of  the  VESTRIS.  There  is  considerable 
variation  in  the  descriptions  of  the  weather  and 
sea.    All  agree,  however,  that  the  wind  increased 
during  Simday  afternoon  and  was  at  its  height 
Sunday   evening   and   subsided   soon   after  mid- 
night; that  on  Monday  morning  the  wind  had 
gone  down  and  the  weather  was  fair,  although 
there  was  a  heavy  swell.  Third  Officer  Welland, 
who  was  called  as  a  witness  by  the  petitioners, 
testified  that  at  7:30  p.m.  Simday  the  wind  was 


betweon  force  9  and  10  on  the  Beaufort  scale,  and 
that  during  the  evening  it  increased  to  up  to 
force  10,  ^vith  a  high  sea  running.  Welland's  testi- 
mony impressed  me  as  being  reliable  and  after 
considering  all  the  testimony  in  this  respect,  I 
think  his  statement  as  to  weather  conditions  is 
substantially  correct.  Officers  from  some  of  the 
other  vessels  in  the  general  neighborhood  of  the 
VESTRIS,  although  none  were  very  near,  testi- 
fied that  the  wind  reached  force  12  Beaufort  scale. 
Whether  they  are  right  in  this  or  not,  no  other 
vessel — and  some  of  them  were  small — suffered 
any  serious  damage.  U.  S.  Weather  Bureau  Offi- 
cials who  regularly  prepare  weather  charts  from 
radio  reports  from  vessels  and  other  sources  de- 
scribed it  as  a  severe  Atlantic  storm  but  not  a 
hurricane.  The  weight  of  the  testimony  justified 
the  conclusion  that  the  storm  which  the  VEST- 
RIS encountered  was  no  more  severe  than  is 
reasonably  to  be  anticipated  at  that  season  of  the 
year  on  a  voyage  from  New  York  to  South  Amer- 
ica ;  it  was  not  extraordinary  and  should  not  have 
caused  serious  difficulty  for  a  stable  well-found 
ship.  It  does  not  fully  accomit  for  the  loss  of  the 
VESTRIS  which,  in  my  judgment,  was  due  to  her 
not  being  in  proper  condition  to  pass  through  it 
safely  and  which  she  otherwise  would  have." 

The  opinions  of  the  expert  weather  witnesses  re- 
i  f erred  to  in  pages  33  to  50  of  Petitioner's  brief  can 
be  shortly  dealt  with,  first  by  citing  the  case  of  Sartor 
V.  Arkansas  Nat.  Gas  Corp.,  321  U.  S.  620,  88  L.  ed. 
967  at  page  972,  and  the  cases  therein  cited,  in  which 
Mr.  Justice  Jackson  in  referring  to  the  testimony  of 
expert  witnesses  states  the  general  rule  that: 
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".  .  .  But  plainly  opinions  thus  offered,  even 
if  entitled  to  some  weight,  have  no  such  conclu- 
sive force  that  there  is  error  of  law  in  refusing 
to  follow  them.  This  is  true  of  opinion  evidence 
generally,  whether  addressed  to  a  jury  or  to  a 
judge  or  to  a  statutory  board."  .  .  .  (Citing  many 
authorities,  including  the  admiralty  case  of  The 
CONQUEROR,  166  U.  S.  110,  131,  41  L.  ed.  937, 
946.) 

If  the  opinions  of  these  experts  although  considered 
were  not  accepted  by  the  District  Court,  there  would 
be  no  error  in  so  doing. 

Next,  in  considering  the  testimony  of  the  experts,  is 
the  fact  that  one  of  the  experts.  Dr.  Rattray,  the 
oceanographer,  testified  (R.  1584)  that  he  investigated 
fifteen  storms  and  that  he  knew  of  no  report  of  the 
loss  of  any  vessel  in  all  of  these  storms,  which  covered 
the  period  from  1924  to  and  including  the  so-called 
Pennsylvania  Storm  in  January,  1952,  except  the 
loss  of  the  PENNSYLVANIA,  which  was  the  only 
vessel  lost  in  that  storm  in  which  there  were  seventeen 
vessels  reporting  in  the  area. 

In  considering  the  weather  to  be  expected  in  North 
Pacific  crossings  in  January,  two  cases  in  the  District 
Court  of  California  should  be  noted:  The  ARAKAN, 
(D.C.  California,  Kerrigan,  J.)  11  F.  2d  791,  1926 
A.M.C.  191,  and  The  INDIEN  (D.  C.  Cal.)  5  F.  Supp. 
349,  1933  A.M.C.  1342  aff'd.  (9th  Cir.)  71  F.  2d  752, 
1934  A.M.C.  1050,  both  involving  storms  in  the  North 
Pacific  of  as  great  a  magnitude,  if  not  greater,  than 
that  encountered  bv  the  PENNSYLVANIA.  It  was 
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held  in  both  cases  that  the  weather  was  to  be  expected 
and  not  a  "peril  of  the  sea".  The  language  of  Finding 
III  (R.  74)  is  similar  to  that  appearing  in  The 
ABAKAN  decision  which  also  shows  that  the  so-called 
Pennsylvania  Storm,  if  not  actually  anticipated,  was 
of  a  kind  to  have  been  reasonably  expected  in  January 
on  trans-Pacific  voyages  over  the  Great  Circle  Route. 
In  The  ARAKAN,  supra,  the  Court  says: 

"Claimant's  initial  position  is  that  the  leakage 
resulted  from  'heavy,  tempestuous,  and  extraordi- 
nary' weather,  amounting  to  a  peril  of  the  sea, 
which  as  such  would  be  excused  by  the  provisions 
of  its  bills  of  lading.  This  defense,  to  say  the 
least,  is  Avithout  novelty;  it  is  the  carrier's  best 
though  least  dependable  friend.  Judged  by  well- 
known  and  usually  adopted  tests,  it  must  fail  in 
this  case,  because  it  is  apparent  from  the  evi- 
dence that  the  weather  encountered  by  the  vessel, 
if  not  actually  anticipated,  certainly  was  of  a  kind 
reasonably  to  have  been  expected  on  a  trans- 
Pacific  voyage,  and  hence  not  a  peril  of  the  sea. 
Charlton  Hall,  285  Fed.  640,  642;  Benner  Line 
V.  Pendleton,  2  CCA,  217  Fed.  497,  503,  affirmed, 
246  U.  S.  353.  There  w^as,  in  brief,  nothing  'catas- 
trophic' about  it.  Charlton  Hall,  supra;  Rosalia, 
2CCA,  264  Fed.  285,  288." 

In  The  INDIEN  (9th  Cir.)  71  F.  2d  752,  1934 
A.M.C.  1050,  Judge  Sawtelle  in  affirming  the  decree 
of  the  District  Court  (McCormick,  J.)  5  F.  Supp. 
349,  1933  A.M.C.  1342,  described  the  weather  encoun- 
tered by  the  INDIEN  in  her  north  Pacific  voyage 
as  follows: 

"On  Februaiy  7,  the  ship  ran  into  a  North 
Pacific  winter  storm.  The  weather  increased  in 
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severity  on  February  8  and  9,  Moller,  the  firet 
officer  of  the  Indien,  testified  that  on  the  latter 
date  the  velocity  of  the  wind  'was  along  sixty 
miles  (an  hour)  generally,  and  up  to  ninety  miles 
in  the  gusts.'  Capt.  Moloney,  a  marine  surveyor, 
with  a  third  of  a  century  of  maritime  experience, 
declared  that  on  a  North  Pacific  voyage  in  the 
winter  months,  a  'vessel  is  continually  shipping 
heavy  seas  *  *  *  on  her  deck,'  that  Februaiy  is 
considered  one  of  the  three  worst  months  in  those 
waters,  that  'there  is  nothing  else  to  be  expected 
except  heavy  gales,'  and  that  it  is  'a  very  stormy 
passage.'  " 

Judge  McCormick  in  the  District  Court  in  his  opin- 
ion, affirmed  by  this  Court  held  that  this  weather 
described  in  the  opinion  above  quoted  was  to  be  antici- 
pated and  held  in  effect  that  this  did  not  constitute 
a  peril  of  the  sea  saying  at  page  353  of  5  F.  Supple- 
ment, 1933  A.M.C.  at  348 : 

"There  is  no  satisfactory  e^ddence  that  the 
seas  that  the  Indien  had  encountered  during  the 
voyage  were  not  to  be  expected  on  the  North 
Pacific  route  at  that  time  of  the  year.  Mariners 
who  had  navigated  there  previously  testified  that 
many  sea  catastrophes  had  occurred  there  and 
that  violent  storms  were  to  be  anticipated.  The 
damages  cannot  be  attributed  to  dangere  of  the 
sea  or  to  causes  beyond  the  respondent's  control." 

Turning  to  the  decision  in  the  Second  Circuit  in  the 
case  of  The  TUBFET  CROWN,  (2d  Cir.)  297  Fed. 
766,  the  Court  there  says,  at  page  776: 

"The  court  below  fomid  that  the  weather  en? 
countered  was  not  exceptional,  but  was  what  waa 
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to  be  expected  on  a  North  Atlantic  voyage  in 
February.  The  strongest  wind  recorded  during 
the  voyage  was  a  strong  gale.  The  log  entries  show 
a  light  wind  in  the  afternoon  and  at  night, 
the  wind  rising  to  a  strong  breeze  in  the  after- 
noon and  evening  of  February  25th,  a  moderate 
gale  in  the  early  morning  of  February  26th,  and 
fresh  to  strong  gale  in  the  afternoon.  The  only 
evidence  of  exceptional  weather  on  February  26th 
was  the  Weather  Bureau  at  Whitehall  street,  in 
New  York  City,  where  the  \vind  was  stated  to 
have  a  force  of  81  miles  per  hour  for  five  minutes 
only.  No  log  entry  on  the  ship  shows  this  strong 
wind.  The  ship  at  that  time  was  over  150  miles 
out  to  sea.  During  the  three-day  period — Febru- 
ary 25th  to  27th,  inclusive — the  highest  wind 
velocity  recorded  in  Philadelphia  was  36  miles, 
and  that  at  New  Haven  41  miles.  These  latter 
records  show  the  unreliability  of  the  New  York 
record  as  a  guide  for  a  ship  this  distance  at  sea. 

"The  mere  fact  that  the  vessel  encountered 
heavy  weather  is  no  defense  to  the  claims  for 
damage  to  cargoes,  if  any  defect  or  unseaworthy 
condition  of  the  vessel  existed.  The  Rosalia 
(CCA.)  264  Fed.  285.  The  real  difficulty  with 
the  sea  was  in  the  inability  to  have  the  vessel 
under  control,  owing  to  her  defective  steering 
gear.  It  is  significant  that  the  first  mention  of 
seas  coming  aboard  the  vessel  follows  after  the 
entry  of  trouble  with  the  steering  gear  in  the  log. 
A  vessel  which  is  not  under  control,  it  is  testified, 
will  sutfer  more  from  the  seas  than  a  vessel  which 
is  under  control.  We  see  no  excuse  in  the  weather." 

The  case  of  The  TURRET  CROWN  is  so  appli- 
cable in  the  present  case  as  it  particularly  points  to 
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the  effect  of  the  faihire  of  the  steering  gear,  it  being 
therein  pointed  out  that,  like  the  advices  in  the  radio- 
grams from  the  PENNSYLVANIA,  that  in  The 
TURRET  CROWN,  supra,  "the  first  mention  of  seas 
coming  aboard  the  vessel  follows  after  the  entry  of 
trouble  with  the  steering  gear  in  the  log.  A  vessel 
which  is  not  under  control,  it  is  testified,  wUl  suffer 
more  from  the  seas  than  a  vessel  which  is  under 
control. ' ' 

In  The  GEORGIAN,  4  F.  Supp.  718,  1933  A.M.C. 
1540,  aff'd  by  the  Second  Circuit  in  76  F.  2d  550, 
1935  A.M.C.  556,  the  District  Court,  in  holding  that 
a  strong  gale  with  Avind  force  of  9  and  a  whole  gale 
of  wind  force  of  10  did  not  constitute  a  peril  at  sea, 
said  (p.  725) : 

' '  The  vessel  encountered  two  severe  storms  dur- 
ing the  voyage,  the  first  on  March  28th,  29th,  and 
30th,  when  the  vessel  was  north  and  east  of 
Hatteras,  and  the  second  on  April  6th,  7th,  and 
8th,  when  the  vessel  was  'considerably  southeast' 
of  the  Newfoundland  Banks.  According  to  the 
estimate  of  the  ship's  officers,  the  first  storm 
reached  a  wind  force  of  nine,  which  is  rated  on 
the  Beaufort  Scale  of  Mariners  as  a  strong  gale — 
a  wind  velocity  of  fort.v  to  forty-eight  miles  per 
hour.  The  second  storm  reached  a  Avind  force  of 
ten,  a  whole  gale — a  velocity  of  fifty-six  to  sixty- 
five  miles  per  hour.  During  these  storms  the  ship 
labored  very  heavily;  constantly  shipped  heavy 
seas  at  the  bow,  stern,  and  amidships;  and  had 
to  be  slowed  to  half  speed  and  hauled  off  her 
course  for  safety.  The  ship's  officers  testified  that 
the  second  storm  was  one  of  the  worat  they  had 
ever  encountered."  .  .  . 
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"Perils  of  the  sea  mean  conditions  which  are 
so  extraordinary  or  catastrophic  as  to  overcome 
those  safeguards  by  which  skillful  and  diligent 
seamen  ordinarily  bring  ship  and  cargo  to  port 
in  safety,  that  is,  conditions  which  could  not  have 
been  foreseen  in  the  exercise  of  reasonable  pru- 
dence, or  which  could  not  have  been  guarded 
against  by  exeriion  of  ordinary  hiunan  skill  and 
experience.  The  Rosalia  (CCA.)  264  F.  285; 
The  City  of  Dunkirk  (D.C.)  10  F.  (2d)  609;  The 
Oakley  C  Curtis  (D.C.)  285  F.  612;  The  Edith 
(CCA.)  10  F.  (2d)  684." 

...  "It  is  true  that  on  the  voyage  in  question 
this  vessel  encoimtered  rough  seas  and  high  winds 
so  that  she  rolled  and  pitched  considerably  and 
shipped  heavy  seas;  but  at  this  season  of  the 
year,  following  close  upon  the  vernal  equinox, 
such  gales  and  seas  as  were  encountered  by  this 
vessel  were  reasonably  to  be  expected  in  North 
Atlantic  waters.  There  is  nothing  so  unusual  or 
catastrophic  about  these  storms  as  to  excuse  the 
vessel  as  for  a  peril  of  the  sea.  Respondents  are 
therefore  liable  for  the  entire  damage  done  by 
sea  water  in  No.  4  hold." 

In  holding  that  the  weather  therein  described  was 
not  a  peril  of  the  sea,  the  Supreme  Court  in  The  ED- 
WIN I.  MORRISON,  153  U.  S.  199,  38  L.  Ed.  688 
(1893),  states: 

"It  was  for  them  (the  carrier)  to  show  af- 
firmatively the  safety  of  the  cap  and  plate;  and 
that  they  were  carried  away  by  extraordinary 
contingencies,  not  reasonably  to  have  been  antici- 
pated. We  do  not  imderstand  from  the  findings 
that  the  severity  of  the  weather  encountered  by 
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the  Morrison  was  anything  more  than  was  to  be 
expected  upon  a  voyage,  such  as  this,  down  that 
coast  and  in  the  winter  season,  or  that  she  was 
subjected  to  any  greater  danger  than  a  vessel  so 
heavily  loaded,  and  with  a  hard  cargo,  might  have 
anticipated  under  the  circumstances." 

In  The  WEST-KEBAB  (2d  Cir.),  147  F.  2d  363, 
1945  A.M.C.  191,  cited  in  Grovemment's  opening  brief 
at  page  46,  the  weather  conditions  which  were  held 
not  to  constitute  perils  of  the  sea  are  described  as 
follows : 

"During  the  watch  between  4  a.m.  and  8  a.m. 
on  January  11,  the  West  Kebar's  log  records  a 
wind  force  of  8  on  the  Beaufort  Scale — 39  to  46 
miles — and  for  the  watch  from  8  a.m.  to  12  m., 
'9-10'.  Nine  is  a  'strong  gale' — 47  to  54  miles — ; 
10  is  a  'whole  gale'  55  to  63  miles  .  .  . 

' '  The  case  comes  down  to  whether  a  ship  proves 
that  she  is  well  fomid  for  a  Avinter  Atlantic  voy- 
age, when  her  stow  breaks  apart  under  such  con- 
ditions. We  do  not  see  how  less  can  be  asked  of 
her  upon  such  a  voyage,  than  that  she  shall  suc- 
cessfully meet  such  weather,  for  surely  gales — 
indeed  even  'whole  gales' — are  to  be  expected  in 
such  waters  at  such  a  season." 

See  also  The  VIZCAYA  (E.D.  Pa.),  63  F.  Supp. 
898,  1946  A.M.C.  469,  where  the  Court  held  (p.  903) : 
"The  contention  that  the  damage  was  oc- 
casioned by  perils  of  the  sea  is,  in  my  estima- 
tion, ill-founded.  True,  the  weather  at  times  was 
severe,  but  considering  that  the  voyage  involved 
crossing  the  North  Atlantic  in  the  winter  season, 
it  cannot  be  said  that  the  weather  encountered 
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was  not  to  be  anticipated.  The  weather  was  not 
'catastrophic'  or  'of  snch  a  nature'  as  to  con- 
stitute a  s;ood  exception  in  the  statiite  or  the  bills 
of  lading.  The  nature  of  the  weather  to  be  ex- 
pected during  February  in  the  Atlantic  is  set 
forth  in  The  Manual  Arnus,  D.C.  S.D.N.Y.,  10  F. 
Supp.  729,  1935  A.M.C.  786,  which  also  deter- 
mines that  breakage  of  a  deck  rail  is  not  decisive, 
Furthennore,  that  the  worst  weather  encountered 
by  the  Vizcaya  was  expectable  has  already  been 
judicially  determined.  Cf,  Ore.  Steamship  Corp. 
V.  D/S  A/S  Hassell,  supra;  The  CYPRIA  (R. 
Masso  &  Cia  v.  Cypria),  D.C.S.D.N.Y.  46  F. 
Supp.  816,  1942  A.M.C.  985.  As  stated  in  Weil, 
Inc.  V.  American  West  African  Line  (The  WEST 
KEBAB)  2  Cir.,  147  F.  2d  363,  at  page  366,  1945 
A.M.C.  191,  at  page  196,  'Even  "whole  gales"— 
are  expected  in  such  water  at  such  a  season'.  See 
also.  The  HOKKAI  MARU,  DC.  S.D.N.Y.  17 
F.  Supp.  249,  1936  A.M.C.  1609;  The  CITY  OF 
KHIOS,  D.C.S.D.N.Y.,  16  F.  Supp.  923,  1936 
A.M.C.  1291. 

"The  proper  approach  is  indicated  in  Societa 
Anonima,  etc.  v.  Federal  Ins.  Co.  (The  ET- 
TORE),  2  Cir.,  62  F.  2d  769,  at  page  771,  1933 
A.M.C.  323,  at  page  326:  'Gales  are  likely  at  all 
seasons  in  the  Atlantic,  and  this  was  at  most  not 
more.  She  should  have  been  able  to  withstand  it, 
else  she  was  not  reasonably  fit  for  the  duties  she 
had  undertaken,  and  was  therefore  not  seaworthy. 
The  SILVIA,  171  U.S.  462,  464,  19  S.Ct.  7,  43 
L.Ed.  241;  The  SOUTHWARK,  191  U.S.  1,  8, 
9,  24  S.Ct.  1,  48  L.Ed.  65'." 
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Summary  of  supporting  evidence  and  authorities  showing  that 
the  storm  was  not  such  as  to  constitute  a  "peril  of  the  sea" 
within  the  Carriage  of  Goods  by  Sea  Act. 

The  simple  answer  to  Petitioner's  arguments  and 
its  CONCLUSION  REGARDING  THE  STORM 
(Pet.  Br.  59,  60)  is  that  as  heretofore  shown  the 
evidence  is  clear  that  this  storm  in  the  North  Pacific 
was  not  of  such  magnitude  as  to  he  imexpected.  The 
evidence  as  hereinabove  cited  from  Captain  McMun- 
agle  of  the  STONETOWN  (Weather  Ship  PAPA) 
(R.  1993),  Captain  Maeda  of  the  KAMIKAWA 
MARU,  the  nearest  ship  or  station  to  the  PENN- 
SYLVANIA (R.  535) ;  Captain  Mori  of  the  KOTOH 
MARU,  182  (R.  1530)  to  232  (R.  1506,  1533)  miles 
from  the  PENNSYLVANIA  all  being  that  the  storm 
was  not  miusual  or  mianticipated.  That  stoiTns  with 
wind  force  of  "WNW  9"  as  described  by  the  Master 
of  the  PENNSYLVANIA  in  his  radiogram  and  even 
stronger  weather  are  to  be  anticipated  in  a  January 
passage  of  the  Gulf  of  Alaska  was  even  admitted  by 
Mr.  Vallet,  Petitioner's  Marine  Supermtendent  (R. 
190)  and  by  Captain  Dyer,  the  Petitioner's  Marine 
Superintendent  whose  place  Mr.  Vallet  took  during 
the  period  of  Voyages  V  and  VI.  Captain  Dyer  testi- 
fied that  "a  Force  9  wind  with  heavy  and  confused 
seas  is  nothing  unusual  in  the  North  Pacific  in  Janu- 
ary, is  it?  A.  No.",  (R.  2582)  which  is  supported  by 
the  testimony  of  Captain  Harry  Johnson  (R.  2432) 
of  expected  winds  from  6  to  10  and  sometimes  up  to 
12,  and  also  to  the  same  effect  supported  by  testimony 
of  Captain  Frederick  Ulstad  (R.  2215-2216).  Storms 
with  winds  of  force  9  and  10,  in  which  storm  the 
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VESTRIS  sank,  were  held  not  to  constitute  a  "Peril 
of  the  Sea",  with  testimony  of  other  vessels  in  the 
area  being  discounted  \nth  the  remark  by  the  Court; 
"Whether  they  are  right  in  this  or  not,  no  other 
vessel — and  some  of  them  were  small — suffered  any 
serious  damage"  The  VESTRIS  ( S.D.N. Y.)  60  F.  2d 
273,  1932  A.M.C.  863.  In  The  ABAKAN  (D.C.  Cal.), 
supra,  11  F.  2d  791,  1926  A.M.C.  191,  and  TJie  IN- 
DIEN,  supra,  (D.C.  Cal.)  5  F.  Supp.  349, 1933  A.M.C. 
1342,  aff'd  (9th  Cir.)  71  F.  2d  752,  1934  A.M.C.  1050, 
it  was  held  that  stoi-ms  even  gi-eater  than  that  in 
which  the  PENNSYLVANIA  sank  are  to  be  expected 
in  the  North  Pacific  in  the  winter  months.  See  also 
The  TURRET  CROWN,  supra,  (2d  Cir.)  297  Fed. 
766,  where  Weather  Bureau  records  were  discounted 
and  held  of  no  evidentiary  value  as  being  too  far  dis- 
tant from  the  vessel;  The  GEORGIAN,  supra,  4  F. 
Supp.  178,  1933  A.M.C.  1540  aff'd  by  the  Second  Cir- 
cuit in  76  F.  2d  550,  1935  A.M.C.  556;  The  WEST 
KEBAR,  supra,  (2d  Cir.)  147  F.  2d  363;  The  VIZ- 
CAYA,  supra,  (E.D.  Pa.)  63  F.  Supp.  898;  and  The 
EDWIN  I.  MOBBISON,  153  U.S.  199,  38  L.  Ed.  688. 

Petitioner  may  attempt  to  use  the  case  of  Clarke 
et  ah  V.  States  S.  S.  Co.  (D.C.  Cal.)  141  F.  Supp.  706, 
1956  A.M.C.  2056  with  respect  to  the  severity  and  ex- 
tent of  the  storm.  It  will  be  noted  that  none  of  the 
cargo  claimants  were  parties,  that  the  decision  was 
after  the  findings  in  this  case,  and  that  the  charac- 
terization of  the  storm  is  directly  in  conflict  with 
Judge  Ling's  decision. 

From  this  testimony  and  the  authorities  support- 
ing it,  the  District  Coui-t's  finding  that  the  storm  in 
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which  the  PENNSYLVANIA  sank  was  not  a  "Peril 
of  the  Sea",  is  not  clearly  erroneous. 


II. 

THE  DISTRICT  COURT'S  FINDING  THAT  THE  PENNSYLVANIA 
WAS  UNSEAWORTHY  AT  THE  INCEPTION  OF  HER  VOYAGE 
AND  THAT  SUCH  UNSEAWORTHINESS  WAS  THE  PROXI- 
MATE CAUSE  OF  HER  SINKING  IS  SUPPORTED  BY  THE 
EVIDENCE  AND  NOT  CLEARLY  ERRONEOUS. 

The  Government,  in  its  opening  hriei,  fully  dis- 
cussed the  privity  and  knowledge  of  the  Petitioner 
concerning  the  unseaworthiness  of  the  PENNSYL- 
VANIA at  the  inception  of  her  voyage  with  respect 
to: 

(1)  Crack  sensitiveness  to  the  expected  cold 
tem]3eratures  and  rough  seas  of  the  Gulf  of 
Alaska  on  her  Voyage  VI  in  January  1952 ; 

(2)  The  unseaworthy  condition  of  the  steering 
gears ;  and 

(3)  The  violation  of  Title  46,  Code  of  Federal 
Regulations,  Sections  43.10-35,  with  respect  to 
the  security  of  the  hatches  and  also  the  improper 
positioning  of  the  deck  cargo.' 

Before  discussing  separately  each  of  these  factors 
of  unseaworthiness  culminating  from  the  unseaworthi- 
ness of  the  PENNSYLVANIA  at  the  inception  of 
her  voyage,  which  were  found  by  the  District  Court 


^Section  144.10-80  was  not  in  effect  in  .January  1952  and  was 
inadvertently  mis-cited  in  the  Government's  opening  brief. 
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to  have  caused  the  sinking  of  the  SS  PENNSYL- 
VANIA, attention  is  called  to  the  fact  that  the 
PENNSYLVANIA  sank  in  the  Gulf  of  Alaska  on 
January  9,  1952,  four  days  after  leavins?  her  port 
of  embarkation  in  weather  to  be  expected  which 
raises  a  presumption  of  unseaworthiness  at  the  in- 
ception of  the  voyage,  which  has  never  been  over- 
come by  Petitioner.  Compagnie  Maritime  Francaise 
V.  Meyer  (9th  Cir.,  1918),  248  Fed.  881;  The  DE- 
MOSTHENES (4th  Cir.),  189  F.  2d  488,  1951  A.M.C. 
1833;  The  T.  J.  HOOPER  (2d  Cir.),  60  F.  2d  737, 
1932  A.M.C.  1169,  cert,  denied  287  U.S.  662;  The 
SOUTHERN  SWORD  (3rd  Cir.),  190  F.  2d  394, 1951 
A.M.C.  1518;  The  IONIAN  PIONEER  (5th  Cir.),  236 
F.  2d  78,  1956  A.M.C.  1750;  see  also  The  OLANCHO 
(S.D.N.Y.),  115  F.  Supp.  107,  1953  A.M.C.  1040; 
The  CYPRIA  ( S.D.N. Y.),  46  F.  Supp.  816,  1942 
A.M.C.  985,  aff'd  (2d  Cir.),  137  F.  2d  326,  1943  A.M.C. 
947.  This  presumption  of  unseaworthiness  supports 
the  finding  of  the  District  Court  which  finding  is 
therefore  not  "clearly  erroneous". 

(1)  The  crack  sensitiveness  of  the  PENNSYLVANIA  made  the 
vessel  unseaworthy  for  a  voyage  over  the  Great  Circle  in  the 
cold  temperatures  and  rough  seas  existing  in  the  Gulf  of 
Alaska  during  the  month  of  January. 

1     Finding  V  (R.  75-76)  of  the  District  Court,  that 

i  the  crack  sensitiveness  of  the  vessel  to  extreme  cold 

'i  weather  was  a  factor  of  unseaworthiness  culminating 

{ from  the  unseaworthy  condition  of  the  vessel  at  the 

'  inception  of  her  voyage  is  supported  by  the  evidence 
1 
and  not  clearly  erroneous. 
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The  sensitivity  of  the  steel  plating  of  the  PENN- 
SYLVANIA is  shown  from  the  testing  of  the  sample 
i:)late  from  the  vessel  where  the  22-foot  crack  occurred, 
by  Mr.  Morgan  L.  Williams  of  the  Bureau  of  Stand- 
ards, who  testified  (R.  1868)  : 

"...  Experience  with  ship  plates  and  other  tests 
conducted  by  other  laboratories  indicate  that  the 
10-foot-poimd  transition  temperature  of  the 
Charpy  V-notched  specimen  is  a  pretty  good  in- 
dication of  the  temperature  at  which  the  st^el  is 
liable  to  be  notch-sensitive. 

"Q.    Would  this  plate  here  (referring  to  the 
sample  plate  from  the  PENNSYLVANIA)   be 
sensitive  in  weather  30  to  40  degrees? 
A.    It  would."    (Words  in  parenthesis  added.) 

The  cold  weather  conditions  of  the  Gulf  of  Alaska 
in  January  of  any  year  can  naturally  be  expected  to 
be  of  low  temperatures  ranging  from  Ijelow  freezing 
to  forty  or  fifty  degrees,  and  it  is  shown  by  Exhibit 
91  that,  at  Ocean  Station  Peter  (SS  STONES- 
TOWN)  on  January  9,  1952,  the  temperature  was 
32°  F.  From  his  twenty  years  of  experience  as  a 
Chief  Engineer  and  his  knowledge  of  weather  condi- 
tions in  the  North  Pacific,  the  Petitioner's  Marine 
Supeiintendent  Vallet  imdoubtedly  was  aware  and 
knew  of  these  low  temperatures  in  the  Gulf  of 
Alaska,  the  same  being  not  only  within  his  own  ex- 
perience but  of  common  knowledge.  In  the  Ship's 
Structure  Committee's  Report  of  1946,  which  was 
known  to  Vallet  and  undoubtedly  imknown  to  the 
master  of  the  PENNSYLVANIA,  it  is  shown  that 
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the  ESSO  MANHATTAN  (litigation  concerning 
which  was  decided  by  the  District  Court,  Southern 
District  of  New  York,  in  121  F.  Supp.  770  at  774), 
split  in  two  by  reason  of  notch-sensitiveness  in  water 
temperatures  of  38  degrees  and  air  temperatures  of 
35  to  40  degi'ees.  The  fracture  was  of  the  brittle 
cleavage  tyjie  showing  that  the  ESSO  MANHATTAN 
was  notch-sensitive. 

With  respect  to  the  warnings  of  the  crack  sensi- 
tiveness of  the  PENNSYLVANIA,  it  is  first  to  be 
noted  that  Mr.  Vallet  testified  (R.  263)  that  the  22- 
foot  crack  on  Voyage  V  was  the  firet  instance  that 
the  vessel  had  cracked  since  the  Petitioner  took  pos- 
session of  her  although  it  was  brought  to  his  atten- 
tion that  she  had  a  nimiber  of  minor  cracks.  It  is  to 
be  noted  further  that  the  notation  l)y  Commander 
Rivard  on  February  13th  of  cracks  on  the  main  deck 
plate  on  the  starboard  side  between  Nos.  2  and  3 
hatches,  shows  that  they  had  appeared  after  the  letter 
of  February  7,  1951,  from  the  Maritime  Administra- 
tion, which  warned  Petitioner  against  the  conversion 
of  the  deep  fuel  tanks  which  cut  off  the  equalizing 
trunks  (R.  252),  which  included  the  cutting  of  hatch 
openings  16  feet  long  and  8  to  10  feet  wide  (R.  436), 
the  Maritime  Administration  warning: 

«'»  *  *  Elimination  of  these  trunks  would  defi- 
nitely jeopardize  the  vessel 


*      »      *5> 


It  is  to  be  further  noted  that  Mr.  Vallet  admitted 

(R.  275)  that  in  some  vessels: 

"they  use  methods  of  strengthening  tank  tops  to 
strengthen  the  vessel  against  cracks". 
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The  22-foot  crack  was  located  just  forward  of  the 
house  near  hatch  No.  3  in  the  vicinity  of  the  padeyes 
in  which  Commander  Rivard  found  the  previous 
cracks  in  February  of  1951.  The  location  of  the  22- 
foot  crack  is  described  as  being  (R.  878) : 

"On  the  starboard  side,  between  frames  72  and 
74,  the  deck  plating  cracked  from  a  rivet  on  the 
afterside  and  forward  side  of  the  scupper,  in  the 
stringer  plate,  between  Frames  73  and  74,  run- 
ning through  deck  plates  A  and  B  and  ending 
approximately  11  inches  into  deck  plate  C.  Crack 
is  approximately  22  feet  long." 

The  failiu'e  to  repair  cracks  under  padeyes  (and 
it  is  to  be  noted  that  the  22-foot  crack  had  its  incep- 
tion in  an  old  unrei)aired  crack  in  a  padeye)  made 
the  vessel  unseaworthy  according  to  Commander 
Rivard,  who  testified  (R.  638)  : 

"Q.  Where  were  these  padeyes  located  in  the 
fractures  that  were  found? 

A.  On  this  report  dated  January  30th  under 
the  pads — that  is  another  report.  In  my  report 
dated  the  18th  of  February,  yes,  imder  the  date 
of  the  13th  of  February  I  make  a  note  under  that 
date,  'Additional  work;  main  deck  plate  on  star- 
board side  between  Nos.  2  and  3  hatches  found 
fractured  in  way  of  two  deck  pads  for  heavy  lift 
boom  vang  being  removed'  I  went  on  to  say  there 
were  two  separate  fractures,  one  on  each  side  of 
the  bulkhead. 

Q.     One  on  each  side  of  the  bulkhead,  you  say? 
A.    That  is  correct;  they  were  separate  frac- 
tures." 
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And  he  further  testified  as  to  these  cracks  (R.  647- 
648): 

"Q.  In  other  words,  from  your  answer  to  my 
question  I  think  you  have  stated  that  where  there 
is  a  crack  in  the  plates  there  it  was  an  essential 
repair  job,  and  as  I  understand  it  the  vessel  was 
not  seaworthy  until  such  repairs  were  made  to 
those  cracks;  is  that  correct"? 

A.    On  the  Main  deck? 

Q.    Yes,  on  your  padeyes. 

A.  Yes.  When  I  use  the  expression  in  that 
case,  it  was  a  fracture  that  I  had  foimd,  and  it 
goes  without  saying  that  if  in  a  case  like  that, 
if  I  find  a  fracture,  it  must  be  repaired  before 
I  can  pass  on  it. 

Q.  Well,  the  vessel  is  not  seaworthy  imtil  it 
is  repaired  is  it? 

A.    That  is  correct. 

Q.    Sure? 

A.     That  is  correct." 

There  was  also  evidence  that  cracks  were  noted 
around  padeyes  near  hatches  4  and  5  (R.  445).  There 
was  no  close  inspection  made  for  cracks  in  the  deck 
plating  or  any  of  the  welds  of  the  ship  after  the  22- 
foot  crack,  and  the  other  small  crack  in  its  vicinity, 
had  been  repaired. 

The  testimony  of  Mr.  Robert  A.  Hechtman  shows 
that  cracks  in  the  vessel's  deck  plates  (R.  2602)  show 
evidence  of  extraordinary  stresses  on  the  vessel's  deck 
and 

I         "that  in  a  welded  structure  I  would  consider 
those  cracks  as  something  dangerous." 


26 


There  has  been  no  adequate  explanation  from  the 
Petitioner  as  to  why  the  PENNSYLVANIA  started 
its  cracking  after  the  deep  tanks  were  converted,  when 
there  was  no  evidence  of  any  substantial  cracking 
prior  to  that  time. 

This  evidence,  including  the  Report  of  the  Ship's 
Structure  Committee  which  referred  to  the  sinking 
of  the  ESSO  MANHATTAN  by  reason  of  its  notch- 
sensitiveness  to  cold  temperatures  and  rough  seas, 
supports  the  Finding  of  the  District  Court  herein 
(Finding  V,  R.  75) : 

"That  the  foregoing  faults,  failures,  breakdowns 
and  defects  set  forth  in  the  preceding  finding  IV, 
together  with  the  crack  sensitiveness  of  the  vessel 
to  extreme  cold  weather  by  reason  of  a  former 
22-foot  crack  in  her  deck  occurring  on  her  previ- 
ous Voyage  V,  which  crack  was  fully  repaired, 
were  factors  of  miseaworthiness  culminating  from 
the  unseaworthy  condition  of  the  vessel  at  the  in- 
ception of  her  voyage  which  prevented  her  from 
meeting  the  expected  and  to  be  anticipated 
weather  conditions  and  proximately  caused  her 
sinking,  with  the  total  loss  of  the  vessel,  with 
all  of  her  crew  and  personnel  aboard  and  all  of 
her  cargo."; 
and  such  Finding  is  not  clearly  erroneous. 

(2)  All  methods  of  steering  ha-ving  failed  four  days  after  the 
vessel  left  port,  there  is  a  presumption  of  unseaworthiness. 
This  presumption  has  not  been  overcome. 

The   graphic  words   of   the   radiograms   from   the 

PENNSYLVANIA  "CANNOT  STEER  »  *  *  IF 

WE  CANNOT  FIX  STEERING  GEAR  WILL  RE- 
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QUIRE  ASSISTANCE"  (Exhibits  127  and  128)  on 
the  4th  day  after  leavLnsf  Seattle,  raise  a  strong  pre- 
sumption of  unseaworthiness  which  the  Petitioner  has 
failed  to  overcome.  See  pages  41  to  51,  Government's 
opening  brief,  The  A.H.F.  SEEGER  (2d  Cir.),  104 
F.  2d  167,  1939  A.M.C.  792;  In  re  Reichert  Towing 
Urn  (2d  Cir.),  251  F.  214  at  217;  IONIAN  PIO- 
NEER (5th  Cir.),  236  F.  2d  78,  1956  A.M.C.  1750; 
The  MEANTICVT-BEDFORD  (S.D.N. Y.),  65  F. 
Supp.  203,  1946  A.M.C.  178. 

It  was,  furthermore,  ascertained  from  Petitioner's 
witnesses  that  although  the  emergency  steering  gear 
became  clogged  mth  cargo  (clothing)  and  the  emer- 
,ency  steering  gear  freed,  there  were  no  safeguards 
against    reoccurrence    provided    (R.    372),    although 
hold  No.  5,  where  the  clogging  occurred  on  Voyage 
V,  was,  on  Voyage  VI,  fully  stowed  with  cargo.  It  is 
also  shown  by  the  record  (R.  688-689)  that  the  main 
and  hand  steering  gears  were  not  opened  up,  cleaned, 
or  inspected.  In  the  four  year  inspection,  it  was  testi- 
fied that  the  pumps  are  opened  up  and  fully  inspected 
:  (R.  687)  but  there  was  no  evidence  that  the  pumps 
in  the  steering  gear  were  ever  opened  up  by  the  peti- 
itioner.   The  last  time  that  they  were  opened  up  was 
;in  1949  (Exhibit  147). 

I     Although  counsel  for  Petitioner  admitted  at  the 

I  trial  (R.  658) : 

"Mr.  Wood.  *  *  *  I  would  like  to  state  to  your 
Honor  that  it  is  one  of  the  contentions  against 
us  that  in  this  case  that  the  steering  engine  was 
not  good", 
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the  testimony  of  the  former  Chief  Engineer  Mathews 
(R.  351)  only  states  that  he  made  inspections  of  the 
steering  gear  from  time  to  time  and  inspections  on 
every  watch  were  made  by  the  man  oiling  the  steer- 
ing gear.   The  insufficiency  of  this  type  of  inspection 
is  held  in  The  VISCAYA  (D.C.E.D.  Pa.),  63  F.  Supp. 
898,  1946  A.M.C.  469.    What  these  inspections  were, 
whether  the  steering  gears  in  these  inspections  were 
ever  opened  up,  whether  the  valves  and  pumps  were 
ever  cleaned  so  as  to  prevent  stoppage  by  foreign  mat- 
ter, or  as  to  leakage  in  the  telemotor,  was  not  shoAvn. 
There  was  no  evidence  as  to  whether  the  hand  steering 
and  the  emergency  steering  were  tested  regularly  or 
periodically  or  at  all.   Evidence  of  this  lack  of  opera- 
tion and  testing  of  the  emergency  steering  gear  may  be 
taken  from  the  fact  that  it  became  jammed  on  Voyage 
V  and  upon  complaint  of  a  member  of  the  crew,  it 
was    repaired    by    releasing    the    cargo    which    had 
jammed  the  control.    Mr.  Mathews,  the  former  chief 
engineer,  attempts  to  explain  the  situation  (R.  376) : 
*'A.     If  the  telemotor  system  went  out  and  the 
wheelhouse  control  was  down  and  the  weather  was 
bad  enough,  it  would  be  taking  seas  sometimes 
over  that  afterhouse  I  wouldn't  want  to  be  steer- 
ing up  there  myself.    It  is  only  a  connection  to 
the  steering  room  anyway. 
Q.    Just  below  you? 

A.  And  down  below  in  the  steering  room  you 
have  a  repeater  compass  down  there  and  two  trick 
wheels  you  can  steer  from.  And  if  all  your  power 
is  gone  you  have  a  hand  wheel  you  can  steer 
from." 
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The  radio^-ams  state  "CANNOT  STEER  *  *  ♦  IF 
WE    CANNOT    FIX    STEERING    GEAR    WILL 
NEED  ASSISTANCE".  This  means  that  all  of  these 
methods  of  steering  failed.  The  presiunption  is  there- 
fore certain  that  proper  testing,  operation,  cleaning 
,  and  repairs  of  these  multiple  systems  of  steering  were 
not  made  before  the  inception  of  the  voyage  and  that 
the  steering  gears  were  in  fact  imseawoi*thy  at  the 
I  inception  of  her  voyage.  If  the  tests,  inspections  and 
:  repairs  had  been  made  it  was  the  duty  of  Petitioner 
I  to  come  forward  and  show  them;  but  although  placed 
I  on  notice  of  the  contentions  that  the  steering  engines 
':  were  not  good,  it  failed  to  supply  the  proof,  if  it 
had  any,  of  the  proper  inspections  and  trial  opera- 
:tions. 

I  The  opinion  in  The  FRIES  LAND  ( S.D.N.  Y.  1900) 
'l04  Fed.  99  is  ajiplicable  to  this  situation,  where  in 
that  case  the  Court  says: 

"...  The  evidence  taken  by  commission  as  re- 
spects the  kind  of  inspection  made  is  brief  and 
unsatisfactory.  It  does  not  appear  that  the  chest 
was  ever  taken  out  for  examination  from  the  time 
it  was  put  in  some  nine  years  previous  to  this 
damage,  or  that  the  valve  itself,  was  taken  out 
for  the  purpose  of  seeing  better  how  great  was 
the  wear  at  the  bottom." 

j  The  Court,  itself,  can  realize  the  effect  of  the  failure 
jof  the  steering  gear  in  the  storm,  and  that  the  real 
1  complaint  of  the  master  was  the  inability  to  steer 
land  not  the  weather.  In  The  TURRET  CROWN  (2d 
'Cir.),  297  Fed.  766,  the  Court  says: 
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"It  is  significant  that  the  first  mention  of  seas 
commg  aboard  the  vessel  follows  after  entry  of 
trouble  with  the  steering  gear  in  the  log"; 

and  in  The  TENEDOS  (S.D.N.Y.),  137  Fed.  443 
aff'd  (2d  Cir.)  151  Fed.  1022,  the  Court  said: 

"Evidence  was  given  for  the  Tenedos  by  three 
experienced  captains,  which  is  claimed  to  show 
that  there  was  as  much  examination  of  the  ports 
made  in  this  case  as  on  other  vessels.  But  the 
fact  tJiat  shipoivners  are  not  in  the  habit  of  using 
precautions  which  tvoidd  demotistrate  xinseor 
worthiness  is  immaterial.  They  are  bound  to  u^se 
them.  The  Edwin  I.  Mon-ison,  153  U.S.  217,  38 
L.  Ed.  688."  (Italics  supplied.) ; 

and  in  The  CYPRIA  ( S.D.N. Y.),  46  F.  Supp.  816, 
1942  A.M.C.  985,  aff'd  (2d  Cir.),  137  P.  2d  326,  1943 
A.M.C.  947,  the  Court  says : 

"...  The  fact  that  this  rivet  had  caused  no 
trouble  up  to  this  time  does  not  indicate  that  it 
was  sound,  but  merely  that  its  weakness  had  not 
been  discovered.  The  Cypria  was  not  reasonably 
fit  to  carry  the  cargo  which  she  had  undertaken 
to  transport  and  therefore  was  not  seaworthy. 
The  Silvia,  171  U.  S.  462,  43  L.  Ed.  241." 

From  the  radiograms,  it  can  be  easily  pictured  that 
the  vessel,  having  lost  steerageway,  being  imable  to 
steer,  was  wallowing  in  the  trough  of  the  sea,  the 
crest  of  the  waves  poimding  down  on  the  deck  taking 
the  insecure  hatch  coverings  and  tarpaulins  off  the 
hatches,  and  filling  the  cargo  holds,  stowed  with  grain, 
full  of  water  which  could  not  be  piumped  out,  and 
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finally  resulting  in  the  vessel  going  down  bow  first, 
with  a  total  loss  of  vessel,  crew  and  cargo.  With  this 
picture  in  mind,  it  is  apparent  that  this  finding  of 
unseaworthiness  was  not  clearly  erroneous. 

(3)  The  PENNSYLVANIA  was  unseaworthy  by  reason  of  her 
violation  of  the  hatch  security  regulations,  46  Code  of  Fed- 
eral Regulations,  Section  43.10-35,  and  unseaworthy  posi- 
tioning of  her  deck  cargo. 

I  The  District  Court  in  Finding  V,  in  referring  to 
;  the  "faults,  failures,  breakdowns  and  defects"  set 
;  forth  in  the  preceding  Finding  IV,  of  course  included 
[the  contributory  factors  responsible  for  the  sinking 
'of  the  SS  PENNSYLVANIA, 

"that  the  deck  cargo  on  the  forward  deck  came 
adrift  and  was  taking  off  the  tarpaulins  on  the 
i         forward  hatches  and  that  the  No.  2  hatch  was 
I         open  and  full  of  water." 

(The  imseaworthiness  of  the  PENNSYLVANIA  with 
S  respect  to  the  securing  of  her  hatches  and  the  im- 
proper positioning  of  cargo  on  the  forward  decks, 
!with  citation  of  authorities,  is  discussed  in  the  Gov- 

,emment's  opening  brief  in  pages  51  to  59,  inclusive. 

t 

i  By  inadvertence,  the  Government,  in  its  opening 
ibrief  referred  to  and  quoted  from  Title  46,  Code  of 
'Federal  Regulations,  Sec.  144.10-80,  which  was  not  in 
'effect  at  the  time  of  the  PENNSYLVANIA'S  sink- 
ling.  The  appropriate  regulation,  iipon  which  the  Gov- 
ernment relies,  is  the  more  specific  regulation  at  Title 
46,  C.F.R.  Sec.  43.10-35  which  reads: 

"Battens  and  Wedges.    Battens  and  wedges  are 
to  be  efficient  and  in  good  condition." 
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In  the  Grovernment's  opening  brief,  the  testimony 
showing  the  defective  condition  of  the  battens  in  the 
forward  hatches  was  pointed  out  and  reviewed.  Undei 
the  authority  of  the  decision  of  this  Court  in  The 
DENALI,  105  F.  2d  413,  1939  A.M.C.  930,  the  evi- 
dence in  this  case  requires  the  application  of  the 
Pennsylvania  Rule  {The  PENNSYLVANIA,  19  Wall. 
125,  22  L.  ed.  148),  which  holds  that  where  there  is  a 
violation  of  a  statute: 

"...  The  rule  simply  is  that  the  violator  is  pen- 
alized with  the  burden  of  showing  that  the  viola 
tion  not  only  probably  did  not  cause  the  accident, 
but  tlmt  it  could  7iot  have  done  so."  .  .  .  (Italics 
supplied.) 

This  Rule  has  been  repeatedly  followed  in  this  Cir- 
cuit. The  PRINCESS  SOPHIA,  (9th  Cir.)  61  F.  2d 
339,  347;  The  CHICAGO  SILVERPALM,  (9th  Cir.), 
94  F.  2d  754.  With  the  uncontroverted  testimony  of 
three  members  of  the  PENNSYLVANIA'S  crew  for 
Voyage  V  establishing  that  the  cross-battens  on  the 
forward  hatches,  including  Hatch  No.  2  which  filled 
with  water,  were  bent  and  l)uckled  (R.  2081,  2094, 
2095,  2100  and  2101),  it  is  sulraitted  that  the  Peti- 
tioner did  not  show  that  this  violation  of  the  regula- 
tions "not  only  probably  did  not  cause  the  accident, 
but  that  it  could  not  have  done  so".  The  improper 
positioning  of  the  heavy  trailers  on  the  forward  decks, 
lashed  by  chains  to  the  padeyes,  and  the  stowage  of 
the  acid  cargo  by  No.  2  hatch,  which,  as  stated  in  the 
radiogi'ams,  had  its  covers  torn  off  by  the  drifting 
cargo,  and  filled  vidth  water,  also  support  the  finding 
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of  the  District  Coiu-t.  It  is  apparent  that  this  finding 
of  imseaworthLiiess  is  not  clearly  erroneous. 


PETITIONER'S  EXPERTS  ON  SEAWORTHINESS. 

In  answer  to  Petitioner's  contention  on  pages  72 
and  73  of  its  brief,  that  the  PENNSYLVANIA  was 
seaworthy  at  the  inception  of  her  voyage,  first,  be- 
cause of  the  testimony  of  the  many  expert  men  who 
jexamined  her  and  whose  responsibility  it  was,  the 
Govermnent  has  cited  many  cases  in  its  former  brief 
iholding  that  diligence  in  obtaining  certificates  of  sea- 
worthiness is  not  the  test  of  due  diligence.  The  VES- 
TRTS  (S.D.N.Y.)  60  F.  2d  273,  1932  A.M.C.  863;  The 
EDGAR  F.  CONEY  AND  TOW  (5th  Cir.),  72  F.  2d 
490,  1934  A.M.C.  1122,  1127;  COMPAGNIE  MARI- 
TIME FRANCAISE  v.  MEYER  (9th  Cir.)  248  F. 
881;  BANK  LINE  v.  PORTER  (4th  Cir.)  25  F.  2d 
843,  1928  A.M.C.  761;  The  FELTRE  (9th  Cir.)  30  F. 
2d  62,  1929  A.M.C.  279;   The  NINE  A    (D.C.  ORE. 

!l907)  156  Fed.  512. 

I 

I  The  examination  by  E.  D.  Tucker,  Roy  E.  Knowles 
.and  F.  P.  Miller  at  the  condition  siu-vey,  was  at  a 
time  before  the  cracks  were  discovered  by  Commander 
;Rivard  aromid  No.  2  and  No.  3  hatches  in  the  padeyes. 
iSurveyor  Miller,  who  attended  at  the  annual  inspec- 
tion in  August,  1951,  did  not  examine  or  inspect  the 
jintemal  parts  of  the  steering  gear,  simply  stating  that 
pe  (R.  411)  "examined  the  steering  arrangements, 
jwhich  consisted  of  the  telemotor,  hydraulic  pumps, 
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drive  motors  emergency  gear,"  but  did  not  testify- 
that  they  were  opened  up  or  as  to  their  internal  con- 
dition or  what  his  examination  consisted  of,  made  no 
inspection  imder  the  padeyes  for  cracks  and  no  in- 
spection of  the  battens  and  turnbuckles  on  the  hatches. 
The  fourth  named  expert  Commander  Rivard,  testi- 
fied that  he  found  cracks  in  the  deck  in  February, 
1951,  in  the  padeyes  near  hatches  No.  2  and  No.  3  (R. 
638),  and  that  until  such  cracks  were  repaired,  the  ves- 
sel was  unseaworthy  (R.  648).  John  D.  Gilmore,  testi- 
fied that  the  vessel  was  unseaworthy  for  Voyage  VI , 
with  the  acid  cargo  positioned  on  deck  near  the  No.  2  i 
hatch  (R.  2301).  Lieutenant  Rojeski  testified  only  to  a 
manual  test  of  the  steering  gear  and  made  no  tests  or 
examination  of  the  padeyes  for  cracks.  Commander 
Hamilton,  of  the  Coast  Guard,  described  the  inade- 
quate manual  tests  which  they  made  of  the  steering 
gear  and  stated  that  the  internal  parts  of  the  steering 
gear  and  her  pumps  were  not  opened  up  (R.  689).  This 
shows  that  the  internal  parts  of  the  steering  gear,  with 
its  valves  and  pumps,  were  not  cleaned  of  foreign  mat- 
ter. Furthermore,  Commander  Hamilton  made  no 
examination  of  the  deck  for  cracks  under  the  padeyes. 

Harold  R.  Pratt,  of  the  American  Bureau  of  Ship- 
ping, examined  the  22-foot  crack  at  Portland  with 
Vallet  and  the  repairs  after  they  were  made.  He  only 
examined  the  two  padeyes,  the  one  in  which  the 
22-foot  crack  occurred  on  the  starboard  side,  and  the 
one  on  the  port  deck  the  padej^e  of  which  was  removed 
and  an  insert  placed  in  the  deck.  He  saw  the  crack  in 
the  padeye  on  the  port  side  which  was  visible  (R.  906), 
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his  inspection  being  only  in  November  1951.   Captain 

Endresen  made  an  examination  of  the  22-foot  crack  in 

November,  1951,  and  made  his  report  on  the  fracture 

.  with  a  little  diagram  (Exhibit  65).  He  made  no  other 

examinations.    Captain  Bennett  examined  the  22-foot 

crack  before  and  after  it  was  repaired.  (R.  1130)  and 

J  he  only  examined  the  area  of  the  22-foot  crack  in 

'  November,  1951.   Kenneth  Webb,  a  surveyor  for  the 

Board  of  Marine  Underwriters,  surveyed  the  damage 

and  repairs  to  the  22-foot  crack  (R.  1122),  never  hav- 

i  ing  seen  the  vessel  prior  to  that  time  (R.  1124)  de- 

;  scribed  the  22-foot  crack  as  a  Class  I  casualty  (R. 

11125),  did  not  examine  any  other  parts  of  the  vessel 

for  damage  (R.  1127),  and  did  not  inspect  the  holds 

because  they  were  loaded  with  cargo  (R.  1128).   Mr. 

K.    C.    Sloan,    of   the    Albina   Engine   and   Machine 

I  Works,  had  only  to  do  with  the  repair  of  the  22-foot 

:  crack  and  the  removal  of  the  padeye  and  the  crack 

I  thereunder  on  the  port  side  of  the  deck  making  no 

examination  of  the  other  padeyes  and  his  testimony 

only  concerned  the  making  of  repairs  according  to 

^  specifications  (R.  865).   The  testimony  of  J.  D.  Wil- 

:  son,  surveyor  for  the  American  Bureau  of  Shipping, 

;  was  that  he  examined  the  vessel  on  drydock  on  Decem- 

i  ber  22,  1951,  and  made  his  survey  report  of  such  dry- 

I  dock  examination  (Exhibit  57).    Mr.  Wilson  did  not 

I  testify  concerning  the  steering  gear  or  any  inspection 

\  of  the  innards  thereof,  the  valves  or  pumps,  and  there 

:  is  no  evidence  that  the  steering  gear  was  opened  up 

,  and  examined.  There  was  no  testimony  that  Mr.  Wil- 

I  son  had  been  advised  fully  of  the  22-foot  crack  on  the 
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starboard  side  of  the  deck  and  the  small  crack  on  the 
port  side,  both  under  padeyes,  nor  that  he  inspected 
any  of  the  padeyes  on  the  vessel's  deck.  Mr.  James  F. 
Goodrich  was  the  Assistant  General  Manager  of 
Todd's,  and  only  examined  the  hull  of  the  ship,  making 
his  examinations  in  January  and  December  21st,  22nd, 
of  1951.  His  testimony  mainly  concerned  the  question 
of  there  being  a  hog  in  the  bottom  of  the  vessel.  He 
stated  (R.  2823),  that  he  did  not  make  examinations 
to  determine  seaworthiness,  and  that  (R.  2824),  he 
did  not  recall  that  they  had  an  order  on  the  steering 
engine. 

It  is  therefore  ap])arent  that  no  inspections  were 
made  of  any  of  the  padeyes  after  the  22-foot  fracture 
other  than  that  particular  padeye  on  the  starboard 
side   and   the   padeye   on   the   port   side   near  hatch 
No.  3  on  completion  of  Voyage  Y.   The  testimony  of  | 
the  experts  shows  that  they,  and  the  Petitioner's  of-  ' 
ficers,  and  in  fact  no  one,  made  an  examination  of  any 
of  the  padeyes,  other  than  the  two  near  hatch  No.  3  j 
which   were   repaired   in   November,   1951,   although  ' 
Commander   Rivard   had   stated   that   any   fractures 
under  the  padeyes  which  were  not  repaired  made  the 
vessel  unseaworthy. 

With  respect  to  the  contention  of  Petitioner  that 
her  navigation  of  the  seas  for  eight  years,  the  last 
five  on  this  A-ery  trans-Pacific  route  where  she  was 
wrecked,  evidenced  her  seaworthiness,  the  simple 
answer  is  the  fact  that  she  did  not  survive  Voyage  VI 
in  weather  to  be  expected,  and  that  as  stated  by  the 
Second  Circuit  in  The  TURRET  CROWN  (2d  Cir.), 
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297  Fed.  766,  ''The  real  difficulty  with  the  sea  was  in 
the  inability  to  have  the  vessel  under  control,  owing  to 
her  defective  steering  gear," 

NVith  respect  to  many  of  the  officers  and  some  of 

the  crew  remaining  on  the  ship,  this  does  not  evidence 

seaworthiness.    The  Chief  Engineer  did  not  remain 

on  the  ship  and  several  others  failed  to  rejoin.    The 

further  ])roposition  that  the  vessel  survived  through 

Pennsylvania  Storm  No.  1  and  Storm  No.  2,  is  no  test 

'of  her  seaworthiness,  as  all  of  the  other  sixteen  ves- 
I 
sels,  some  of  which  were  much  smaller,  as  stated  in 

The  VESTRIS  (S.D.N.Y.)  60  F.2d  273,  1932  A.M.C. 

r  863,  survived  with  little  or  no  damage.  The  vessel  was 
simply  crack  sensitive  to  the  cold  weather  of  the  Gulf 
of  Alaska.    She  suifered  the  crack  which  was  to  be 

1  anticipated  from  her  crack  sensitiveness.  Her  steering 
gear  was  faulty,  allowing  her  to  be  thrown  in  the 
trough  of  the  sea  and  at  the  mercy  of  the  storm,  the 
insufficient  hatch  coverings  failing  to  hold  the  hatch 
covers  on  when  the  improperly  positioned  deck  cargo 
came  adrift  and  tore  them  off. 


SUMMARY  OF  EVIDENCE  AND  AUTHORITIES  SUPPORTING  DIS- 
TRICT COURT'S  FINDING  THAT  THE  PENNSYLVANIA  WAS 
UNSEAWORTHY  AT  THE  INCEPTION  OF  HER  VOYAGE. 

Smnmarizing  the  Govermnent's  position  that  the 
evidence  and  the  authorities  fully  support  the  District 
Court's  finding  that  the  PENNSYLVANIA  was  un- 
seaworthy  at  the  inception  of  her  voyage,  and  that 
such  unseaworthiness  was  the  proximate  cause  of  her 
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sinking,  it  is,  first  of  all,  to  be  noted  that  four  days 
after  leaving  the  port  of  Seattle,  the  PENNSYI^ 
VANIA  sank.  The  causes  of  her  sinking  are  admitted 
by  the  Petitioner  to  be  set  forth  in  the  radiograms 
from  the  vessel.  The  radiograms  state  three  distinct 
causes  for  the  PENNSYLVANIA'S  loss: 

First,  14-foot  crack  down  into  the  engine  room  be- 
tween frames  92  and  94; 

Second,  "Unable  to  steer.  If  we  cannot  fix  steering 
gear  will  require  assistance" ; 

Third,  "Deck  load  adrift  taking  tarpaulins  off 
hatches  and  that  hatch  was  ojDen  and  No.  2  hatch  full 
of  water," 

The  District  Court  in  Finding  IV  held  that  these 
were  contributing  factors  responsible  for  the  sinking 
of  the  PENNSYLVANIA,  and  m  Fijiding  V,  that 
these  faults,  failures,  breakdowns  and  defects  were 
factors  of  unseaworthiness  culminating  from  the  im- 
seaworthy  condition  of  the  vessel  at  the  inception  of 
her  voyage  which  prevented  her  from  meeting  the 
expected  and  to  be  anticipated  weather  conditions,  and 
proximately  caused  her  sinking. 

With  respect  to  Finding  IV,  the  Petitioner  on  page 
63  of  its  brief,  admits: 

"...  That  they  were  'contributory  factoi-s  re- 
sponsible for  the  "sinking  of  the  SS  PENNSYL- 
VANIA'; as  stated  in  Finding  IV,  can  hardly  be 
denied.  That  they  were  'factors  of  unseaworthi- 
ness' at  the  time  of  her  sinking  is,  in  a  sense, 
true  too." 
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Petitioner,  however,  raises  a  question  as  to  whether 

rh'";e  factoi-s  were  the  result  of  her  condition  when 

PENNSYLVANIA  left  the  dock  in  Seattle.  The 

previous  cracks  in  the  padeyes  near  No.  2,  No.  3,  No. 

i  and  No.  5  hatches  culminated  in  the  22-foot  crack 
in  the  padeye  near  No.  3  hatch  forward  of  the  house. 

|This  was  an  old  crack  which  had  not  been  repaired. 
All  of  these  cracks  were  discovered  after  the  deep 
fuel  tanks  were  converted  for  the  carriage  therein  of 
li  \  cargo.  Not  only  were  large  hatches  cut  in  the 
'  1 1  tanks  but  the  equalizing  trunks  were  eliminated 
._   inst  the  warning  of  the  Maritime  Administration. 

[It  was  emphasized  by  all  of  the  experts  that  cracks 

iwere  caused  by  stresses.  It  was  also  admitted  by  Mr. 
Vallet  that  strengthening  of  tank  tops  was  made  in 

jsome  vessels  to  prevent  cracks  in  the  deck. 

I  The  report  of  the  sinking  of  the  ESSO  MANHAT- 
'TAN,  in  the  Report  of  the  Ship's  Structure  Com- 
'mittee  in  1946,  was  a  warning  of  the  crack  sensitive- 
jiness  of  the  PENNSYLVANIA  so  as  to  prevent  her 
iiuse  in  the  cold  temperatures  and  rough  seas  of  the 
►North  Pacific. 

With  respect  to  the  failure  of  the  steering  gear,  the 
unseaworthiness  of  the  vessel  in  that  regard  can  be 
I  simply  siunmarized  by  the  fact,  as  stated  in  many 
1  authorities,  that  the  failure  of  this  vital  machinery 
four  days  after  the  vessel  left  port  raises  a  presmnp- 
;  tion  of  unseaworthiness.  The  failure  to  use  any  proper 
j  tests,  opening  up  of  the  steering  gears,  cleaning  the 
steering  gears,  or  even  showing  periodical  manual  op- 
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eration  of  the  hand  steering  and  emergency  steering 
gear,  raises  a  presumption  that  the  steering  gears 
were  not  in  proper  condition  at  the  inception  of  the 
voyage.  This  was  evidenced  by  the  faihire  of  the 
emergency  steering  gear  on  completion  of  Voyage  V 
brought  to  the  attention  of  the  Coast  Guard  by  a 
member  of  the  crew. 

The  deck  cargo  comiiig  adrift,  taking  off  the  tar- 
paulins and  hatch  covers,  in  view  of  the  previous  ex- 
perience of  damage  caused  by  deck  cargo,  showing  the 
improper  positioning  of  the  deck  cargo,  together  with 
the  failure  to  show  compliance  with  the  Hatch  Secur- 
ity Regulations,  support  the  finding  of  imseaworthi- 
ness  in  that  regard. 

It  is  submitted  that  the  finding  of  the  District 
Court  of  the  imseaworthiness  of  the  PENNSYL- 
VANIA at  the  inception  of  her  voyage  is  supported 
by  the  evidence  and  not  clearly  erroneous. 


III. 

THE  DISTRICT  COURT'S  FINDING  THAT  THE  PETITIONER 
FAILED  TO  USE  DUE  DILIGENCE  TO  MAKE  THE  PENNSYL- 
VANIA SEAWORTHY  AT  THE  INCEPTION  OF  HER  VOYAGE 
IS  SUPPORTED  BY  THE  EVIDENCE  AND  IS  NOT  CLEARLY 
ERRONEOUS. 

The  discussion  in  the  Govenunent's  opening  brief 
of  the  privity  and  knowledge  of  the  Petitioner, 
through  its  Marine  Superintendent  Vallet,  of  the  many 
faults,  failures,  breakdowns,  defects  and  crack  sensi- 
tiveness found  by  the  Court  as  "factors  of  unsea- 
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worthiness  culminating  from  the  unseaworthy  condi- 
,tion  of  the  vessel  at  the  inception  of  her  voyage" 
ijsuppoi'ts  the  finding  of  the  District  Court  that  the 
Petitioner  did  not  use  the  due  diligence  required  by 
law  to  make  the  vessel  seaworthy  at  the  inception  of 
her  voyage. 

The  Petitioner,  by  the  exercise  of  due  diligence 
could  have  ascertained,  if  in  fact  it  did  not  actually 
know  through  its  Marine  Superintendent,  that  the 
Pj;XNSYLVANIA  was  crack  sensitive  to  the  cold 
teinperatui'es  and  rough  seas  of  the  Gulf  of  Alaska 
in  January  of  1952,  that  the  steering  gears  were 
!  faulty,  needing  cleaning  and  repair,  that  the  deck 
load  was  improperly  positioned,  and  that,  by  reason 
thereof,  she  was  not  seaworthy  to  successfully  meet 
the  cold  temperatures  and  storms  expected  and  actu- 
ally met  on  her  Voyage  VI.  The  Petitioner  is  there- 
fore placed  on  the  horns  of  a  dilemma.  On  the  first 
horn  of  the  dilennna,  if  Petitioner  failed  to  exercise 
idue  diligence  to  ascertain  the  seaworthiness  of  the 
PENNSYLVANIA  at  the  inception  of  her  voyage. 
Petitioner  would  be  liable  under  the  Carriage  of 
(Tddds  by  Sea  Act,  which  requires  the  exercise  of  such 
chu'  diligence.  On  the  other  horn  of  the  dilemma,  it  is 
apjiarent  that  if  Petitioner  had  proved  that  it  had 
[used  due  diligence  to  ascertain  the  actual  condition 
!of  the  PENNSYLVANIA  with  respect  to  her  crack 
1  sensitivity,  her  faulty  steering  gears,  her  broken  and 
ibent  battens,  and  the  improper  positioning  of  her 
|deck  cargo,  then  Petitioner  miist  have  found  that  the 
(PENNSYLVANIA  was  not  fit  to  meet  the  conditions 
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to  be  expected  on  her  voyage  and,  in  sailing  the  ves 
in  such  a  known  unseawoi-thy  condition,  it  could 
escape  liability. 

All  of  the  Petitioner's  experts  and  its  own 
ployees  admitted  that  even  after  the  finding  of 
cracks  in  padeyes  in  the  vicinity  of  hatches  3  anc 
by  Commander  Rivard,  who  stated  that  until  repaired 
the  ship  was  unseaworthy,  there  was  no  inspection  o 
other  padeyes.    This  undoubtedly  resulted  in  the  22: 
foot  crack,  which  had  its  inception  from  an  old  cracl 
in  the  padeye  according  to  Mr.  Williams  of  the  Bu 
reau  of  Standards   (R.  1859).    And  even  with  thi; 
warning  and  knowledge  no  inspections  were  made  o 
any  of  the  butt  welds  or  of  any  of  the  other  padeye; 
prior  to  sailing  the  PENNSYLVANIA  on  her  Voy 
age  VI.    And  with  this  history  of  cracks,  togetheil 
with  the  Ship  Structure  Committee's  report  of  1946  * 
before   Mr.   Vallet,   showing  what  happened   to   th( 
ESSO  MANHATTAN  and  the  apparent  notch  sensi- 
tivity of  the  SS  PENNSYLVANIA  to  low  temper- 
atures, she  was  sailed  on  the  Great  Circle  Route  where 
she  met  what  could  really  be  called  her  "predeter- 
mined fate."    It  needs  no  authority  or  further  evi-i 
dence  to  show  that  Petitioner  has  not  used  due  dill- 1 
gence  to  determine  seaworthiness,  as  it  already  knew! 
that  the  PENNSYLVANIA  was  not  able  to  meet  the 
expected  and  to  be  anticipated  low  temperatures  and 
heavy  seas  of  the  Grulf  of  Alaska. 

The  steering  gears  having  failed  four  days  after' 
the  departure  of  the  vessel  from  Seattle,  the  vessel 
was  thereby  presumptively  unseaworthy  at  the  incep- 
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.on  of  her  voyage.  In  attempting  to  show  due  dili- 
ence  in  making  the  vessel  seaworthy,  the  Petition- 
r's  witnesses  actually  disclosed  that  there  was  only 
visual  inspection  of  the  steering  engines  and  an 
perating  test  with  no  inspection  of  the  interior  work- 
igs  of  the  steering  gear  or  of  its  valves  or  pumps. 

The  opinion  of  Judge  Learned  Hand  in  W.  R.  Grace 
•  Co.  V.  Panamu  R.  Co.  (S.D.N.Y.)  285  Fed.  718  aff'd 
2d  Cir.)  285  Fed.  718,  is  in  this  instance  very  ap- 
•licable.  In  speaking  of  leaks  aroimd  the  sea  valves 
ihk'h  were  covered  by  boxes  where  inspection  did  not 
aclude  the  taking  off  of  the  boxes  and  examining 
he  valves  before  the  voyage  was  commenced,  Judge 
jeamed  Hand  there  states : 

"In  such  cases  the  ship  has  the  laboring  oar,  and 
must  show  that  she  could  not  reasonably  have 
avoided  the  loss,  and  I  think  she  has  failed.  I 
cannot  think  that  under  the  circimistances  it  was 
sufficient  precaution  merely  to  look  below  the 
boxes  and  note  that  no  leaks  had  as  yet  developed 
substantial  enough  to  leave  signs  after  the  water 
had  presiunably  dried.  Had  the  whole  fixtures 
been  in  apparently  good  condition,  they  could 
hardly  have  become  so  dilapidated  in  a  single 
voyage,  with  no  heavier  weather  than  that  en- 
countered. *  *  *  It  does  not  seem  to  me,  however, 
that  after  the  space  of  six  months  [after  dry 
dock]  it  was  safe  to  ignore  such  fixtures,  boxed 
in  as  they  were,  and  constantly  subject  to  the 
twists  and  strains  due  to  the  movements  of  the 
parts  of  a  ship  with  relation  to  each  other." 

:n  The  CYPRIA  (S.D.N.Y.)  46  F.  Supp.  816,  at  819, 
L942  A.M.C.  985,  aff'd  (2d  Cir.)  137  F.  2d  326,  1943 
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A.M.C.  947,  in  holding  that  due  diligence  had  not  been  ^' 
proven  with  respect  to  the  examination  of  the  vessel's 
plates  the  Court  said : 

"The  fact  that  this  rivet  had  caused  no  trouble 
up   to  this  time  does  not  indicate  that  it  wj 
somid,  but  merely  that  its  weakness  had  not  be 
discovered. 
****** 

A    visual    examination    of    the    crack    describe 
would  not  be  likely  to  disclose  the  condition 
each  rivet.  No  hammer  or  other  specific  test  w^ 
made  of  the  rivets,  nor  is  there  proof  that  any" 
such  tests  had  been  made  during  the  entire  period 
between  the  time  she  was  built  and  the  voyage  in 
question." 

The  visual  inspection  of  the  steering  gear  and  the 
failure  to  open  up  the  steering  gear,  its  valves  and 
pumps  (R.  687-689)  are  not  sufficient  to  comply  with 
the  duty  of  due  diligence  as  stated  in  The  CYPRIA, 
supra,  for  such  visual  inspection  is  not : 

".  .  .  of  such  character  as  to  make  reasonably 
sure  that  they  are  in  condition  to  transport  the 
cargo  without  damage,  except  from  inevitable 
dangers.  The  shipper  is  entitled  to  this.  If  the 
vessel  owner  fails  in  this  duty  it  and  not  the 
cargo  owner  assimies  the  risk  of  damage." 

The  presumption  of  miseaworthiness  of  the  steering 
engines,  arising  when  the  three  systems  all  failed, 
four  days  after  leaving  port,  is  emphasized  by  the 
decision  in  the  Second  Circuit,  in  the  case  of  The 
A.H.F.  SEEGEB,  104  F.  2d  167,  1939  A.M.C.  792 
(cited  at  page  45  of  Government's  opening  brief). 
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Phere  the  Second  Circuit  enii)hasizes,  at  page  168: 
"*  *  *  it  is  common  knowledge  that  the  break- 
ing of  machinery  as  a  result  of  which  damage 
occurs,  is  not  normal.  *  *  *" 

^Uso,  in  The  IONIAN  PIONEER,  236  F.  2d  78,  80, 
.956  A.M.C.  1750,  the  Fifth  Circuit  emphasized  the 
situation  in  the  instant  case  where  the  Court  notes 
|Jiat  there  is: 

I  "»  *  »  a  presiunption  of  unseaworthiness  existing 
I  at  the  beginning  of  the  voyage,  where  machinery, 
gear,  or  appliances  fail  shortly  after  the  begin- 
ning of  the  voyage  without  accident,  stress  of 
weather,  or  the  like,  furnishing  an  adequate  ex- 
planation as  a  likely  cause.  Southwark,  191  U.S. 
1,  Olancho  (S.D.N.Y.),  1953  A.M.C.  1040,  115  F. 
Supp.  107;  Ag-wimoon  (D.C.  Md.),  1928  A.M.C. 
645,  24  F.  (2d)  864  aff'r.  (4  Cir.),  1929  A.M.C. 
570,  31  F.  (2d)  1006. 
******* 

"...  Was  the  unseaworthiness  caused  by  the 
owner 's  failure  to  exercise  due  diligence  ?  On  this 
the  only  serious  concern  is  whether  the  shipowner 
ought  to  have  known  of  these  defects  because, 
save  for  diligence  in  obtaining  certificates  of  sea- 
woi-thiness  from  Helenic  or  Lloyds  classification 
societies  and  which  is  certainly  not  the  test,  see 
KNAUTH,  supra,  page  187;  ABBAZIA  (S.D. 
N.Y.),  127  Fed.  495;  Poleric  (4  Cir.),  1928 
A.M.C.  761,  25  F.  (2d)  843,  cert.  den.  278  U.S. 
623;  Edgar  F.  Coney,  (5  Cir.),  1934  A.M.C.  1122, 
1129,  72  F.  (2d)  490;  and  a  few  superficial  re- 
pairs to  parts  of  the  steering  apparatus,  the  last 
of  which  for  the  engine  was  July  12,  1951,  and 
for  the  telemotor,  January  31,  1950,  the  record 
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is  completely  silent  of  any  serious  inspection  aru 
survey  of  the  entire  steering  machinery  hefor 
this  charter  party  voyage  began."  (Italics  suj 
plied.) 

The  failure  to  fully  inspect  the  steering  gear  am 
make  visual  tests  and  physical  tests  was  like  the  cas 
of  The  MEANTICUT-BEDFORD,  65  F.  Supp.  20J 
1946  A.M.C.  178,  where  the  Court  commented: 

".  .  .  repeatedly  turning  the  wheel  and  watchini 

the  indicator  were  not  sufficient." 

Petitioner's  own  cases  demonstrate  a  much  highe 
standard  in  proving  due  diligence  than  Petitioner  ha 
here  shown.  In  The  ZAREMBO  (E.D.N.Y.)  44  I 
Supp.  915,  919,  aff'd  136  F.  (2d)  320,  cert.  den.  32* 
U.S.  804,  cited  at  page  134  Petitioner's  Brief,  the  ship 
owner  shows  four  specific  examinations  of  the  exac 
plate  in  the  No.  1  Hold  which  had  cracked  as  well  a 
an  examination  of  both  the  interior  and  exterior  o 
that  No.  1  Hold  immediately  prior  to  the  time  of  th 
vessel's  sailing.  In  the  present  case  the  Petitione: 
has  shown  no  such  specific  examinations  of  the  ara 
of  Voyage  VI  plate  damage. 

Further  illustration  by  comparison  of  Petitioner'; 
lack  of  due  diligence  as  regards  inspections  of  thi 
steering  gears  is  contained  in  The  FLOBIDIAN  (2( 
Cir.)  83  F.  (2d)  949,  1936  A.M.C.  1006  cited  by  th 
Petitioner  at  page  134.  In  that  case  the  steering  gea: 
was  taken  apart  for  close  examination. 

Petitioner  took  the  testimony  of  Charles  E 
Matthews,  the  Chief  Engineer  on  Voyage  V  who  tes 
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fied  (R.  350-351)  that  he  was  responsible  for  the 

roper  functioning  of  the  steering  apparatus  of  the 

lip,  that  lie  made  inspections  from  time  to  time  of 

ie  steering  gear  and  that  the  Oiler  also  made  in- 

Dections.    That  this  evidence  is  insufficient  to  show 

16  exercise  of  due  diligence  is  directly  held  in  the 

ise  of  Th^  VIZCAYA  (D.C.  E.  D.  Pa.)  63  F.  Supp. 

8,  904,  1946  A.M.C.  469,  497,  where  the  Court  says  : 

"*  *  *  As  to  the  exercise  of  due  diligence,  the 

only  evidence  is  that  the  chief  engineer  'inspected' 

the  machinery  and  found  everything  fit.  But  this 

is  insufficient,  for  I  feel  that  information  as  to 

the  care  and  extent  of  the  inspection  is  of  vital 

importance.   Thus,  it  has  been  held  that  a  visual 

inspection  is  'inadequate'.  *  *  * 

In  any  event,  if  there  is  any  doubt  as  to  the 
imseaworthiness  of  the  vessel,  that  doubt  must  be 
resolved  against  the  shipowner." 

In  The  RIDE  OUT  No.  7  (California  &  Hawaiian 
lugar  Ref.  Corp.  v.  Rideout)  (9th  Cir.),  53  F.  2d 
22,  325,  1931  A.M.C. .  1870,  Circuit  Judge  Sawtelle, 
endering  the  opinion  of  this  Court  says: 

"...  In  The  FELTRE  (CCA.  9),  1929  A.M.C. 
279,  283,  30  F.  (2d)  62,  64,  Judge  Gilbert  used  the 
following  language : 

'  To  render  available  an  exemption  in  a  contract 
of  carriage  from  absolute  warranty  of  seaworthi- 
ness, the  burden  of  proving  the  exercise  of  due 
diligence  rests  upon  the  shipowner.  The  WILD- 
CROFT,  201  U.S.  378,  and  it  is  not  sufficient  that 
the  shipowner  employ  competent  men  to  make 
the  inspection.  He  is  held  accountable  for  the 
failure  of  the  man  he  employs  to  discover  patent 
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defects,  Int.  Nav.  Co.  v.  Farr  &  Bailey  Mfg.  Co 
181  U.S.  218;  The  MANITOBA  (D.C.),  104  I 
145,  151;  The  PHOENICIA  (D.C.),  90  Fed.  llf 
Said  Mr.  Justice  Holmes  in  The  GERMANIC,  19, 
U.S.  589,  596:  "But  it  is  a  mistake  to  say,  a 
petitioner  does,  that  if  the  man  on  the  spot,  evei 
an  expert,  does  what  his  judgment  approves,  h' 
cannot  be  found  negligent.  The  standard  of  con 
duct  *  *  *  is  an  external  standard,  and  takes  ni 
account  of  the  personal  equation  of  the  man  con 
cerned."  In  The  ABBAZIA  (B.C.),  127  Fed.  49£ 
496,  Judge  Adams  said  that  the  diligence  require( 
"is  diligence  with  respect  to  the  vessel,  not  in  ob 
taining  certificates."  '  " 

On  the  issue  of  due  diligence  petitioner  states  (Pet 
Brief  133) :  "it  is  difficult  to  imagine  what  more  ; 
shipowner  could  do."  Without  belaboring  the  point 
it  might  be  pointed  out  that  petitioner,  as  a  ship 
owner,  could  and  should  have  done  all  of  the  follow 
ing: 

(1)  Petitioner  should  have  thoroughly  in 
spected  the  vessel,  in  a  completely  unloaded  con- 
dition, after  the  Class  I  casualty  of  Voyage  V 
Even  petitioner's  Marine  Superintendent  testifiec 
that  a  vessel  should  be  completely  unloaded  for  i\ 
thorough  inspection.  This  thorough  inspectioi 
should  have  included  a  minute  examination  of  al 
padeyes  and  butt  welds  for  small  cracks  l)ecaus( 
of  the  previous  cracking  of  the  PENNSYL 
VANIA  on  Voyage  V,  originating  in  a  smal 
padeye  crack,  and  the  reported  cracking  of  th( 
ESSO  MANHATTAN,  originating  in  a  buti 
weld.  Such  a  thorough  examination  may  wel 
have  disclosed  the  incipient  crack  in  the  butt  welc 


between  frames  93  and  94  which  extended  to  14 
feet  during  heavy  weather  on  Voyage  VI. 

[         (2)     Petitioner  should  have  taken  affirmative 

i     steps  to  make  certain  that  the  steering  systems 

'     of  the  PENNSYLVANIA  were  in  fit  condition 

for  the  weather  to  be  expected  by  opening  them 

uj)  to  check  for  wear  and  lack  of  cleanliness, 

cleaning  and  replacing  worn  parts.   Further,  the 

',    petitioner  could  and  should  have  taken  proper 

'     precautions  to  insure  that  the  jamming  of  the 

emergency  steering  gear  by  cargo,  which  occuiTed 

on  Voyage  V,  could  not  reoccur. 

(3)  Petitioner  should  have  carefully  exam- 
ined the  condition  of  the  locking  bars,  eliminating 
the  bent  hatch  securing  devices  on  the  forward 
hatches,  (which  were  discovered  on  Voyage  V) 
in  order  to  insure  the  security  of  the  forward 
hatches. 

(4)  Petitioner  should  have  properly  posi- 
tioned the  acid  cargo  in  a  more  sheltered  position 
than  the  exposed  forward  deck  area. 

^  stated  in  The  REPUBLIC  (S.D.N.Y.)  57  Fed. 

40  aff'd  (2d  Cir.)  (1894)  61  Fed.  109: 

"The  petitioners  cannot,  therefore,  be  held  to 
be  ignorant  of  what  such  an  examination  would 
have  disclosed.  They  are  chargeable  with  knowl- 
edge of  what  they  might  have  known,  and  what 
they  were  bound  to  know,  because  of  their  obliga- 
tion to  provide  a  vessel  fit  for  the  employment 
to  which  it  is  put." 

"With  the  evidence  and  the  authorities  thus  support- 
ttg  the  District  Court's  Finding  VI  "that  the  peti- 
ioner  did  not  use  the  due  diligence  required  by  law 
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to  make  the  vessel  seaworthy  and  to  entitle  it  to  es 
oneration  from  liability"  it  is  apparent  that  thi 
finding  is  not  clearly  erroneous. 


CONCLUSION. 

No  matter  how  many  pages  of  briefs  may  be  wril 
ten,  no  matter  how  many  authorities  may  be  cited,  n 
matter  how  many  experts  may  have  testified,  the  cleai 
plain  and  inescapable  language  of  the  master  am 
members  of  the  crew  of  the  PENNSYLVANIA  tha 
came  through  by  radio,  point  the  finger  against  Pe 
titioner  of  negligence,  privity  and  knowledge  of  th 
very  causes  which  were  responsible  for  the  loss  o 
the  PENNSYLVANIA.  The  Petitioner  cannot  es 
cape  full  liability  here  as  it  did  in  The  IOWA  (D.C 
Oregon),  34  P.  Supp.  843, 1938  A.M.C.  615.  The  miss 
ing  link  in  that  case  is  supplied  here  by  the  master' 
description,  in  his  radio  messages,  of  the  faults,  fail 
ures,  breakdowns  and  defects  of  the  vessel  which  weri 
causing  the  vessel  to  have  her  forward  holds  fill  witl! 
water  and  sink  bow  first.  These  messages  fully  tel 
the  story,  as  found  by  the  District  Court  in  its  find 
ings,  that  there  was  no  peril  of  the  sea,  and  that  thi 
cause  of  the  sinking  of  the  PENNSYLVANIA  wa; 
her  own  imseaworthiness  at  the  inception  of  her  voy 
age. 

There  cannot  be  any  other  explanation  for  the  sink 
ing  of  the  PENNSYLVANIA  which,  four  days  afte: 
her  departure  from  Seattle,  cracked  in  a  main  but 
weld,  had   all   steering  methods  fail,   had  her  decl 
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rgo  come  adrift  and  breached  forward  hatches,  took 
ater  in  No.  1  and  No.  2  holds,  went  down  by  the 
ad  and  sank  in  weather  sunived  by  sixteen  other 
-  without  any  substantial  damage. 

The  contributory  factors  responsible  for  the  sink- 
g,  as  fomid  by  the  District  Court,  are  admitted  by 
e  Petitioner  in  its  brief  as  being  factors  which  may 
ive  been  responsible  for  the  immediate  sinking  of  the 
S  PENNSYLVANIA,  but  Petitioner  contends  that 
ley  did  not  culminate  from  the  condition  of  the 
;ssel  at  the  inception  of  her  voyage. 
The  evidence  and  the  authorities  cited  by  the  Gov- 
-nment  support  Findings  I,  II,  III,  IV,  V  and  VI 
:  the  Court,  including  the  finding  of  the  Court  that 
fthe  Petitioner  did  not  use  the  due  diligence  required 
Y  law  to  make  the  vessel  seaworthy  and  to  entitle 
to  exoneration  from  liability." 
It  must  be  apparent  to  the  Court  that  there  can  be 
D  explanation  other  than  the  imseaworthiness  of  the 
ENNSYLVANIA  prior  to  leaving  the  port  of 
eattle  which  can  explain  or  account  for  the  many 
iults,  failures,  breakdowns  and  defects  set  forth  in 
16  District  Court's  Finding  IV. 

All  of  these  conditions  were  under  the  jurisdiction 
E  Mr.  Vallet,  the  alter  ego  of  Petitioner,  who  was 
ssponsible  for  the  manning,  operations,  and  repairs 
E  the  PENNSYLVANIA,  the  duty  of  proper  in- 
fection and  repair  being  delegated  to  him.  The  of- 
cers  of  the  corporation  according  to  the  testimony 
f  Mr.  J.  R.  Dant  (R.  2624)  did  not  take  part  in  that 
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branch  of  the  corporation's  business,  which  covew 
the  operation  of  its  vessels.  The  act  or  faihire  to 
the  knowledge,  either  actual  or  constructive,  was  all 
Mr.  Vallet's. 

Petitioner  has  sug2:ested  to  the  Court  adherem 
to  the  warnings  of  Mr.  Justice  Holmes  against  U 
easy  a  finding  of  privity  in  a  limitation  case,  but  tt 
Government  suggests  that  the  Avords  of  Circuit  Judg 
Sawtelle  of  the  Ninth  Circuit  are  more  applicab 
herein,  especially  where  In  RIDE  OUT  No.  7,  53 
2d  322,  at  326,  he  says : 

"From  ancient  times  the  men  who  have  had  1 
go  down  to  the  sea  in  ships  have  held  themselv( 
to  high  accoimtability  for  care  in  making  the: 
craft  fit  to  cope  with  the  capricious  element 
Though,  as  we  have  seen,  the  shipowner's  liabilit 
has  been  limited  liy  statute,  such  limitation  in  h 
favor  is  to  be  strictly  construed  against  him, 
he  fails  to  prove  his  own  diligence  in  making  tit 
vessel  seaworthy. 

The  good  sailor  is  the  careful  sailor.    If  he 
negligent  in  the  respects  set  forth  in  the  Hartf, 
Act  in  guarding  the  goods  and  the  lives  entruste 
to  his  care,  he,  or  his  employer  must  pay.    It  i 
the  law  of  the  sea." 

The  faihire  of  the  Petitioner  to  ])roper]y  guard  "tl 
goods  and  lives  entrusted  to  its  care"  resulted  in  or 
of  the  greatest  tragedies  of  the  North  Pacific  in  whic 
45  men  lost  their  lives  and  the  goods  of  the  claimam 
were  destroyed.  The  storms  were  not  the  greatest  i 
years,  Init  as  shown  hy  the  testimony  (see  also  Tl 
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EAKAN,  supra,  and  The  INDIEN,  supra),  were 
e  regular  winter  storms  to  be  expected.  This  great 
agedy  occurred  by  reason  of  the  Petitioner  taking  a 
'^leulated  risk"  in  sending  The  PENNSYLVANIA, 
r  which  the  Petitioner  had  paid  only  25%  of  its  pur- 
lase  price,  to  what  might  be  called  its  "foreseeable 
,te"  after  its  No.  1  casualty,  in  the  cold  temperatures 
id  rough  seas  of  the  North  Pacific.  For  this  negli- 
»nce  with  privity,  in  the  words  of  Circuit  Judge  Saw- 
He,  Petitioner  "must  pay.  It  is  the  law  of  the  sea." 

It  is  respectfully  submitted  that  the  District  Court's 
iding  denying  exoneration  should  be  affirmed  and  the 
iding  gi-anting  limitation  should  be  reversed. 

Dated,  February  19, 1957. 
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ANSWERING  BRIEF  OF  APPELLEES 

Atlantic  Mutual  Insurance  Company,  Pacific  National  Fire 
Insurance  Company  and  The  Dominion  of  Canada. 


Appeals  from  the  United  States  District  Court 
for  the  District  of  Oregon 


JURISDICTION 


This  proceeding  was  commenced  by  the  fihng  of  a 
petition  for  exoneration  from  or  hmitation  of  habihty 
by  States  Steamship  Company  as  corporate  owner  of  the 
SS  PENNSYLVANIA.  The  petition  was  filed  in  the 
United  States  District  Court  for  the  District  of  Oregon. 

The  jurisdiction  of  the  District  Court  was  acquired 
under  Rules  51-55  of  the  United  States  Supreme  Court 
Admiralty  Rules. 

The  jurisdiction  of  the  this  court  was  acquired  under 
62  Stat.  929, 28  U.S.C.A.  §  1292. 

INTRODUCTION 

The  opening  brief  filed  by  appellants,  Atlantic 
Mutual  Insurance  Company,  Pacific  National  Fire  In- 
surance Company  and  The  Dominion  of  Canada,  relates 
solely  to  the  subject  of  limitation  of  liability  and  the 
clear  error  of  the  trial  court  in  failing  to  find  that  the 
unseaworthy  condition  of  the  SS  PENNSYLVANIA  at 
the  inception  of  her  fatal  voyage  was  within  the  privity 
or  knowledge  of  States  Steamship  Company,  within  the 


meaning  of  the  Limitation  of  Liability  Act,  46  USCA 
$183. 

In  this  answering  brief,  appellees,  Atlantic  Mutual 
Insurance  Company,  Pacific  National  Fire  Insurance 
Company  and  The  Dominion  of  Canada,  will  show  that 
the  record  in  this  proceeding  contains  satisfactory  and 
substantial  evidence  supporting  the  findings  and  con- 
clusions of  the  trial  court  to  the  effect  that  the  storm  in 
which  the  SS  PENNSYLVANIA  was  lost  was  not  of  such 
magnitude  as  to  constitute  a  peril  of  the  sea^  the  proxi- 
mate cause  of  the  sinking  of  the  SS  PENNSYLVANIA 
was  her  own  unseaworthiness;  the  failure  and  difficul- 
ties outlined  in  the  vessel's  radio  messages  were  factors 
of  unseaworthiness  and  the  contributory  factors  proxi- 
mately causing  the  sinking;  the  vessel  was  unseaworthy 
by  reason  of  these  factors  at  the  inception  of  her  voyage, 
and  petitioner  failed  to  exercise  due  diligence  to  make 
the  vessel  seaworthy. 

To  simplify  identification,  States  Steamship  Com- 
pany shall  hereinafter  be  referred  to  as  "petitioner". 

ANSWER  TO  PETITIONER  STATES 

STEAMSHIP  COMPANY'S  CONCISE 

STATEMENT  OF  THE  CASE 

At  pages  3  and  4  of  its  opening  brief,  petitioner 
refers  to  a  written  memorandum  opinion  of  the  trial 


court,  dated  November  17,  1955.  This  opinion  is  also 
referred  to  in  subsequent  portions  of  the  petitioner's 
brief  and  is  set  forth  in  the  appendix  to  petitioner's  brief. 

In  making  reference  to  the  above  opinion,  petitioner 
completely  ignores  the  fact  that  the  trial  court,  in  hear- 
ing argument  upon  settlement  of  the  findings  of  fact 
and  conclusions  of  law,  refused  to  adhere  to  his  written 
memorandum  opinion  and  after  full  argument  of  all 
counsel  entered  his  findings  of  fact  and  conclusions  of 
law  (Tr  72). 

In  its  effort  to  derive  comfort  from  the  memoran- 
dum opinion,  petitioner  ignores  the  recent  ruling  of  this 
court  in  KISKA-MAYFLOWER,  205  F2d  262  (9th  Cir., 
1953),  1953  AMC  1021,  to  the  effect  that  on  appeal 
from  the  interlocutory  decree  of  the  District  Court  in 
an  admiralty  suit,  the  Court  of  Appeals  must  consider 
the  formal  findings  of  fact  and  conclusions  of  law  en- 
tered in  the  District  Court  by  the  trial  judge  as  distin- 
guished from  the  trial  judge's  statements  in  his  opinion. 
The  rule  was  stated  by  this  court  as  follows: 

"The  formal  findings  of  fact  and  conclusions  of 
law  made  by  the  ti  ial  judge  and  entered  in  the  Dis- 
trict Court  is  the  requisite  instrviment  for  considera- 
tion of  this  appeal  in  this  court." 


Any  reference  throughout  appellant's  brief  to  the 
memorandum  opinion  of  the  trial  judge  should,  accord- 
ingly, be  completely  disregarded. 

At  page  4  of  its  brief,  petitioner,  while  attempting  to 
review  the  findings  of  fact  entered  by  the  trial  court, 
asserts  that  while  such  findings  hold  that  the  vessel  was 
unseaworthy  at  the  inception  of  her  voyage,  they  do  not 
i  state  what  that  unseaworthiness  was.  This  contention  is 
amplified  in  subsequent  portions  of  petitioner's  brief, 
particularly  at  pages  61  through  64  of  petitioner's  argu- 
ment that  the  vessel  was  seaworthy.  A  review  of  the 
findings  of  the  trial  coiirt  will  readily  disclose  that  these 
findings  clearly  specify  the  nature  of  the  unseaworthi- 
,  ness  of  the  SS  PENNSYLVANIA  at  the  inception  of  her 
i  voyage,  as  we  shall  develop  subsequently  in  argument. 

Petitioner  includes  as  a  question  involved  in  this 
appeal  an  issue  as  to  the  existence  of  latent  defects  in 

j  the  SS  PENNSYLVANIA  not  discoverable  by  due  dili- 
gence. This  contention  was  not  raised  in  the  petition 
for  exoneration  from  or  limitation  of  liability  and  is 

I  now  raised  by  petitioner  for  the  first  time  in  this  pro- 

j  ceeding.  In  argument,  we  shall  show  that  the  so-called 
"latent  defect"  doctrine  is  not  an  issue  in  this  appeal 
and  certainly  is  not  available  as  a  defense  to  liability 

,j  in  this  proceeding. 


QUESTIONS  PRESENTED 

Does  the  evidence  of  record  in  this  proceeding  pro- 
vide reasonable  support  for  Findings  of  Fact  Nos.  Ill, 
IV,  V  and  VI  and  Conclusion  of  Law  No.  II  made  by  the 
trial  judge  and  entered  in  the  District  Court?  For  con- 
venient reference,  the  foregoing  findings  and  conclu- 
sion are  set  forth  in  full  context,  as  follows  (Tr  72) : 

Finding  of  Fact  No.  Ill 

'"The  storm,  which  had  been  designated  as  the 
PENNSYLVANIA  storm,  in  which  the  vessel  sank 
was  not  of  such  magnitude  as  to  constitute  a  peril 
of  the  sea,  the  weather  encountered,  if  not  actually 
anticipated,  certainly  was  of  a  kind  reasonably  to 
have  been  expected  in  January  on  trans-Pacific  voy- 
ages over  the  Great  Circle  route,  and  there  was  noth- 
ing catastrophic  about  the  storm  as  all  other  vessels 
in  the  area  withstood  the  wind  and  the  seas,  the  sole 
and  proximate  cause  of  the  sinking  of  the  PENNSYL- 
VANIA being  her  own  unseaworthiness." 


Finding  of  Fact  No.  IV 

"The  contributory  factors  responsible  for  the 
sinking  of  the  SS  PENNSYLVANIA  are  found  in  the 
radiograms  sent  from  the  vessel  immediately  prior 
to  her  sinking,  stating  that  the  vessel  sustained  a 
crack  down  the  port  side  between  frames  93  and  94; 
that  the  crack  started  in  the  sheer  strake  and  ran 
down  about  14  feet;  that  sea  water  entered  the  en- 
gine room  of  the  vessel  through  this  crack;  that  the 
vessel  sustained  a  failure  or  breakdown  of  its  steer- 


ing  systems  and  for  a  time  the  vessel  was  completely 
unable  to  steer  by  any  method  in  heavy  seas  then 
existing  and  that  if  they  could  not  fix  the  steering 
gear  that  they  would  need  immediate  assistance; 
that  the  vessel  was  taking  water  in  the  No.  1  hold; 
that  the  deck  cargo  on  the  forward  deck  came  adrift 
and  was  taking  off  the  tarpaulins  on  the  forward 
hatches,  and  that  the  No.  2  hatch  was  open  and  full 
of  water." 


Finding  of  Fact  No.  V 

"That  the  foregoing  faults,  failures,  breakdowns 
and  defects  set  forth  in  the  preceeding  finding  IV, 
together  with  the  crack  sensitiveness  of  the  vessel  to 
extreme  cold  weather  by  reason  of  a  former  22-foot 
crack  in  her  deck  occm'ring  on  her  previous  Voyage 
V,  which  crack  was  fully  repaired,  were  factors  of 
unseaworthiness  culminating  from  the  unseaworthy 
condition  of  the  vessel  at  the  inception  of  her  voyage 
which  prevented  her  from  meeting  the  expected  and 
to  be  anticipated  weather  conditions  and  proxi- 
mately caused  her  sinking,  with  the  total  loss  of  the 
vessel,  with  all  of  her  crew  and  personnel  aboard 
and  all  of  her  cargo." 


Finding  of  Fact  No.  VI 

"That  the  evidence  is  insufficient  to  show  that 
petitioner  used  the  due  diligence  required  by  law  to 
make  the  vessel  seaworthy  at  the  inception  of  her 
voyage,  and  the  Com't  finds  that  the  petitioner  did 
not  use  the  due  diligence  required  by  law  to  make 
the  vessel  seaworthy  and  to  entitle  it  to  exoneration 
from  liability." 


Conclusions  of  Law  No.  II 

"That  the  petitioner  has  failed  to  prove  due  dili- 
gence to  make  the  SS  PENNSYLVANIA  seaworthy 
at  the  inception  of  the  voyage  upon  which  she  sank 
by  reason  of  her  unseaworthiness  and  is  not  entitled 
to  exoneration  from  liability  to  the  cargo  claimants." 


SUMMARY  OF  ARGUMENT 
I 

The  finding  of  the  trial  court  that  the  storm  encountered 
by  the  SS  PENNSYLVANIA  did  not  constitute  a  peril  of  the 
sea  and  was  not  the  proximate  cause  of  the  sinking  of  the 
vessel  is  amply  supported  by  the  evidence  and  should  not 
be  disturbed  on  this  appeal. 

A.  Evidence  that  the  Storm  Was  Not  a  Peril  of  the  Sea. 

B.  Exceptions  to  Argument  of  Petitioner  on  Evidence  Re- 

lating to  the  PENNSYLVANIA  Storm. 

C.  Law  as  to  the  Peril  of  the  Sea  and  Statutory  Exceptions 
to  Liability  under  the  Carriage  of  Goods  by  Sea  Act  of 
1936  and  the  Canadian  Water  Carriage  of  Goods  Act 
of  1936. 

II 

The  evidence  provides  ample  support  for  the  findings 
of  the  trial  court  that  the  proximate  cause  of  the  sinking  of 
the  SS  PENNSYLVANIA  was  her  own  unseaworthiness;  that 
the  failures  and  difficulties  outlined  in  the  vessel's  radio 


messages  were  factors  of  unseaworthiness,  and  the  con- 
tributory factors  proximately  causing  the  sinking;  that  the 
vessel  was  unseaworthy  by  reason  of  these  factors  at  the 
inception  of  her  voyage  (see  Findings  of  Fact  Nos.  IV  and 
V;  petitioner's  Specification  of  Errors  Nos.  II  and  V)  and  that 
petitioner  failed  to  exercise  due  diligence  to  make  the  vessel 
seaworthy  (see  Finding  of  Fact  No.  VI  and  petitioner's  Speci- 
fication of  Errors  Nos.  Ill  and  V). 

A.  Presumption  of  Unseaworthiness. 

B.  Evidence  of  a  Defective  Hull  Structure. 

C.  Evidence  of  a  Defective  Steering  System. 

D.  Evidence  of  the  Unseaworthy  Condition  of  the  Forward 
Hatches,  the  Insecure  Carriage  and  Stowage  of  For- 
ward Deck  Cargo. 

Ill 
Petitioner's  defense  of  latent  defects. 

IV 
Petitioner's  defense  of  error  In  navigation. 

V 

The  privity  of  petitioner  in  the  failure  to  exercise  due 
diligence  is  clearly  demonstrated  and  proved  by  the  testi- 
mony of  record. 
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ARGUMENT 
I 

The  finding  of  the  trial  court  that  the  storm  encountered 
by  the  SS  PENNSYLVANIA  did  not  constitute  a  peril  of  the 
sea  and  was  not  the  proximate  cause  of  the  sinking  of  the 
vessel  is  amply  supported  by  the  evidence  and  should  not 
be  disturbed  on  this  appeal. 

A.   Evidence  that  the  Storm  Was  Not  a  Peril  of  the  Sea. 

The  trial  court  expressly  found  that  the  storm  was 
not  a  peril  of  the  sea  after  hearing  extensive  testimony 
concerning  the  storm  in  which  the  SS  PENNSYLVANIA 
sank.  Although  some  of  the  testimony  of  these  witnesses 
was  conflicting,  substantial  evidence  was  received  to 
support  the  finding  and  establish  that  the  storm  was 
neither  unprecedented  or  catastrophic,  but  was  on  the 
contrary  of  a  character  to  be  anticipated  in  the  Gulf  of 
Alaska  and  on  the  Great  Circle  Route  to  the  Orient  in 
the  winter  season.  Much  of  the  testimony  on  this  point 
was  provided  by  experienced  master  mariners  who  were 
present  and  participants  in  the  very  storm  in  question. 
We  summarize  their  testimony  on  the  following  pages 
under  headings  for  the  names  of  the  vessels  upon  which 
they  were  serving. 

CANADIAN  WEATHERSHIP  STONETOWN 

At  the  time  this  vessel  received  the  SOS  transmitted 
by  the  SS  PENNSYLVANIA  it  was  located  at  its  desig- 
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nated  Weather  Station,  where  it  performed  the  duty 
of  taking  periodic  weather  observations  and  reporting 
them  to  Vancouver,  British  Columbia,  for  redistribu- 
lion.  In  addition  to  its  regular  crew,  this  vessel  carried 
,8  staff  of  four  meteorologists  and  nine  wireless  officers 
I  (Tr  1946) .  It  was  commanded  by  John  W.  McMunagle, 
{master  mariner  with  35  years  of  sea  experience  (Tr 
1939-1940) .  Captain  McMunagle  was  a  highly  qualified 
I  witness  with  experience  as  a  master  mariner  on  all 
wceans.  During  recent  years  he  had  become  particularly 
[familiar  with  the  weather  and  sea  conditions  in  the  Gulf 

I  of  Alaska  during  his  patrols  at  the  Ocean  Station. 

I 

Although  the  STONETOWN  was  approximately  205 
miles  from  the  position  reported  by  the  SS  PENNSYL- 
VANIA in  her  SOS  (Tr  1970),  the  STONETOWN  was 
the  first  ship  to  reach  the  scene  of  the  rescue-search  area 
(Tr  1972),  where  it  took  command  of  "on-the-scene 
I  search  activities"  (Tr  1973)  at  speeds  which  Captain 
I  McMunagle  described  as  "various  speeds  from  half 
j speed  up"  (Tr  1974)  on  various  courses  (Tr  1975)  (Exh 
jl46(8)  ). 

I        It  is  highly  significant  that  no  damage  whatsoever 

i 

!was  sustained  to  the  STONETOWN,  after  it  departed 

;  from  its  weather  station  on  the  morning  of  January  9, 

I  until  it  first  reported  damage  on  January  14.  This  is 

all  the  more  significant  when  it  is  recalled  that  the 
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STONETOWN  was  proceeding  on  zig-zag  courses  and 
varying  speeds  during  this  period  of  4  to  5  days  while 
rescue-search  activities  were  in  progress.  The  nature 
of  this  operation  of  the  vessel  produced  the  most  exact- 
ing strain  on  the  structtu-e  of  the  STONETOWN  (Tr 
1975).  Nevertheless,  the  STONETOWN  required  no  as- 
sistance from  other  vessels  and  was  able  to  return  to 
port  under  her  own  power  (Tr  1975). 

The  STONETOWN  arrived  at  the  position  of  the  SS 
PENNSYLVANIA  as  reported  in  her  SOS  of  January  10, 
1952  after  steaming  for  21%  hours  from  her  position  at 
the  Ocean  Station  (Tr  1971).  The  STONETOWN  con- 
tinued in  full  active  participation  in  the  search  and 
rescue  efforts  until  the  morning  of  January  15  (Tr 
1978). 

In  describing  the  storm,  Captain  McMunagle  testi- 
fied: 

"Q  Captain,  what  would  you  say  would  be  the 
usual  and  expected  weather  foi  the  vicinity  of 
Weather  Station  Papa  in  the  winter  months? 

A  Well,  you  can  expect  ver}^  rough  seas  and 
gales  of  varying  degrees  of  intensity  practically 
throughout  the  winter. 

Q  Was  there  anything  unusual  or  unantici- 
pated about  the  weather  conditions  that  existed  in 
the  month  of  January,  1952,  in  the  vicinity  of 
Weather  Station  Papa? 
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A     No. 

Q  After  you  had  received  the  damage  on  either 
the  13th  or  14th  of  January — I  don't  recall  your 
testimony  exactly  on  that — and  you  were  returning 
to  your  home  port,  were  you  unduly  apprehensive 
as  to  whether  or  not  your  ship  would  make  it? 

A     No,  I  was  not. 

Q  Captain,  from  your  experience  on  a  cargo 
vessel  and  from  your  experience  with  weather  con- 
ditions in  the  vicinity  of  Weather  Station  Papa,  do 
you  feel  that  a  seaworthy  loaded  cargo  vessel  would 
have  experienced  any  difficulty  in  storms  as  you 
observed  them,  say  from  the  5th  of  January  until 
the  14th  of  January,  1952? 

A     No,  I  don't  think  so."  (Tr  1993-1995) 


!  and  in  response  to  a  question  on  cross-examination  by 
[petitioner  testified: 

'■Q  I  am  asking  you  pointblank.  Captain — you 
have  laeen  on  that  station  two  years — have  you  ever 
seen  a  worse  sea  condition  and  a  worse  storm  than  is 
described  in  this  log  on  January  8? 

A  I  have  seen  as  bad.  I  would  not  say  I  have 
seen  worse.  I  have  seen  as  bad. 

Q  Have  you  ever  seen  it  continue  as  long  as 
this  storm  did? 

A     Yes,  I  have. 

Q  When  you  say  you  have  seen  them  as  bad, 
how  many  times  have  you  seen  any  storm  as  bad 
as  this? 
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A  A  storm  and  possibly  the  same  conditions 
three  or  four  times  on  the  station  since  I  have  been 
on  it."  (Tr2005) 


and 


"Q  Now,  Captain,  having  in  mind  the  condi- 
tions of  weather  and  sea  and  wind  that  you  have 
heretofore  testified  to  as  having  been  encountered 
during  this  period  of  patrol  5,  I  will  ask  you  to  give 
us  your  opinion  as  to  whether  or  not  the  STONE- 
TOWN  would  have  been  able  to  continue  on  patrol 
for  the  full  duration  of  patrol  but  for  the  search 
activities? 

A     She  would  have  been."  (Tr  2042-2043) 

Q  "Would  your  summary  be,  then,  as  to  your 
experience  that  on  every  wintertime  patrol  you  have 
encountered  storms  of  this  severity? 

THE  WITNESS:     That  is  correct."  (Tr  2047) 


JAPANESE  VESSEL  KOTOH  MARU 

Selichi  Mori  was  Master  of  this  vessel,  which  was 
some  distance  west  of  the  SS  PENNSYLVANIA.  He  tes- 
tified in  his  deposition  (Exh  123): 

"Q  Captain,  was  there  anything  unusual  that 
you  recall  about  the  weather  and  sea  conditions  that 
you  encountered  during  this  period  from  January 
7th  through  January  9th? 

A     Yes,  big  storm. 

Q     Big  storm? 
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A  Yes,  but  in  winter  times,  North  Pacific 
Ocean,  sometimes  we  expect  the  same  kind  of  storm 
then. 

Q  Was  there  anything  unprecedented  about 
the  storm  that  you  encountered  during  this  period, 
for  this  time  of  the  year?"  (Tr  1512) 

Q     "Nothing  unusual? 

THE  WITNESS:  (Through  Interpreter)  Not 
unusual."  (Tr  1512) 


land 

I 


"Q  In  your  opinion.  Captain,  would  a  fully 
loaded  vessel,  a  seaworthy  vessel  fully  loaded,  be 
able  to  live  through  weather  and  wind  and  seas  such 
as  vou  encountered  on  January  7th  through  Janu- 
ary 9th? 

THE  INTERPRETER:  He  thinks  a  seaworthy 
boat,  fully  loaded,  could  stand  for  such  kind  of 
weather."  (Tr  1518-1519) 

"Q  Will  you  compare  the  severitj'  of  the  storm 
that  you  encountered  and  logged  on  January  8th 
with  the  storm  that  was  encountered  on  April  24th. 
Compaie  the  two,  please,  as  to  severity. 

A     All  the  same,  I  think,  but  .  .  . 

THE  INTERPRETER:  So  he  thinks  it  all  must 
be  the  same  sea  condition. 

Q     The  severity  about  the  same? 

A     Yes."  (Tr  1520-1521) 

"Q  On  voyages  that  you  made  on  other  ships 
across  the  North  Pacific  before  the  war,  did  you  ever 
encounter  weather  of  the  same  severity,  weather  as 
bad  as  on  this  voyage  in  January,  1952? 

A     Sometimes."  (Tr  1545) 
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LIBERTY  SHIP  CYGNET  III 

This  vessel  was  a  Liberty  ship  commanded  by  Den- 
nis Brown  who  had  been  a  Master  of  only  5  ships  and 
at  the  time  of  trial  had  been  ashore  for  approximately 
17  months. 

In  his  opening  statement,  counsel  for  petitioner  rep- 
resented to  the  Court  that  the  Liberty  class  ship  was,  as 
compared  to  the  Victory  class  ship,  inferior  in  design, 
strength  and  power,  stating  that  the  Victory  ship  was 
"a  different  type  ship,  a  better  ship,  a  stronger  ship  in 
every  way,  a  more  powerful  and  better  designed  ship" 
(Tr  105-106).  Despite  these  inferior  features,  the 
CYGNET  III  was  seaworthy.  She  did  not  have  a  raised 
forecastle  head,  as  is  the  case  of  a  Victory  class  vessel, 
and  consequently  she  was  more  prone  to  take  seas  over 
the  bow  than  a  Victory  ship  (Tr  1664-1665).  Captain 
Brown  sought  to  emphasize  the  severity  of  the  storm 
by  describing  how  seas  were  shipping  over  the  bow  and 
sides,  how  the  vessel  pitched  and  labored  and  rolled. 
However,  the  consistent  testimony  of  experienced  wit- 
nesses in  this  case  is  to  the  effect  that  such  sea  conditions 
and  movements  of  the  vessel  were  not  uncommon  in 
storms  in  the  North  Pacific,  nor  was  it  uncommon  to 
heave  to  during  a  storm. 

Reference  to  the  logs  of  the  SS  PENNSYLVANIA 
(Exhs  40,  41,  42,  43  and  44),  will  readily  disclose  that 
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pitching,  laboring,  rolling  and  taking  seas  over  the  bow 
I  or  sides,  is  not  indicative  of  unusual  weather.  The  logs 
,  of  the  SS  PENNSYLVANIA  bear  notations  that  the  ves- 
sel, from  Voyages  1  to  5,  pitched  46  times,  rolled  29 
times  and  shipped  seas  over  the  bow  and  sides  44  times. 

The  storm  could  not  have  been  as  severe  as  Captain 
i  Brown  represented  in  his  testimony,  in  view  of  the  fact 
that  he  was  able  to  increase  the  speed  of  his  engines  and 
,  change  course  to  enable  the  CYGNET  III  to  go  to  the 
[rescue  of  the  SS  PENNSYLVANIA.  The  CYGNET  III 
j  thereafter  participated  for  a  number  of  days  in  the 

'  rescue-search  activities  on  various  courses  and  at  various 

i 

speeds  throughout  the  complete  duration  of  the  storm. 

I  Captain  Brown  had  command  of  a  Liberty  type  ship, 
I  which  was  acknowledged  to  be  inferior  in  construction, 
j  design  and  power  to  the  Victory  type.  Notwithstanding 
j  this  difference  in  the  quality  of  his  vessel  he  was  only 

I  "a  little  bit  worried  about  it"  (Tr  1643). 

I 

:        Petitioner  would  make  much  of  certain  items  of 

I  damage  sustained  to  the  CYGNET  III  in  the  storm. 

i  Again,  however,  due  consideration  must  be  given  to  the 

I  fact  that  this  vessel  spent  five  days  in  intensive  search 

i 

I  operations.  During  this  time  it  received  some  heavy 

:  weather  damage,  but  such  damage  was  not  so  great  as 

to  require  the  vessel  to  terminate  its  search  operations 

i  or  to  return  to  a  United  States  port  for  repairs   (Tr 
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1658).  In  fact,  the  vessel  continued  on  to  Japan  where 
it  was  necessary  to  repair  only  a  portion  of  the  heavy 
weather  damage. 

In  its  opening  brief,  petitioner  has  endeavored  to 
emphasize  items  of  heavy  weather  damage  sustained  by 
certain  other  vessels  in  the  PENNSYLVANIA  storm.  We 
have  pointed  out  that  such  damage  was  in  no  way  dis- 
abling, did  not  affect  the  respective  voyages  of  the  ves- 
sels concerned  and  was  sustained  primarily  by  each 
vessel  in  undertaking  the  abnormal  courses  and  speeds 
involved  in  the  rescue-search  operations  during  the 
height  of  the  storm  and  for  its  full  duration.  However, 
an  examination  of  the  testimony  will  prove  beyond  any 
question  that  heavy  weather  damage  is  the  usual,  and 
not  unusual,  result  of  weather  encountered  in  the  North 
Pacific  winter  season. 

Even  Captain  Brown  will  admit  that  heavy  weather 
is  to  be  anticipated: 

".  .  .  You  sometimes  get  heavy  weather  damage, 
but  you  just  don't  expect  it  all  the  time."  (Tr  1660) 


The  strongest  proof  of  anticipated  heavy  weather 
damage  is  contained  in  the  logs  of  the  SS  PENNSYL- 
VANIA for  Voyages  1  to  5,  inclusive  (Exhs  40  to  44, 
inclusive).  On  Voyage  1  the  propeller  was  torn  off  the 
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poop  deck  by  heavy  weather.  On  Voyage  2,  a  reel  of 
spring  wire  had  broken  off,  cutting  through  four  tar- 
pauHns  on  No.  2  hatch.  These  incidents  were  described 
by  Mr.  Vallet  as  ordinary  heavy  weather  damage  (Tr 
189). 

In  fact,  heavy  weather  damage  is  sustained  on  prac- 
tically all  voyages  (Tr  189).  For  example,  on  Voyage 
4  of  the  SS  PENNSYLVANIA  an  acid  cargo  box  was 
torn  adrift  and  damaged  the  forward  starboard  boom 
i  rest  but  this  incident  was  described  by  Mr.  Vallet  (Tr 
190)  as  an  ".  .  .  ordinary  routine  instance  that  happens 
on  any  transpacific  voyage." 

The  deck  log  for  Voyage  5  of  the  SS  PENNSYL- 
'  VANIA   contains   an   entry   that   the   deck   load   fore 
and  aft  was  shifting  and  the  decks  were  awash.  How- 
ever, Mr.  Vallet  says  this  (Tr  191) : 

".  .  .  happens  practically  on  all  voyages." 

And  Mr.  Vallet  further  testified: 

"Q  Then  you  have  told  us  yesterday  about 
heavy  weather  damage  that  you  encountered  be- 
cause of  storm  conditions.  Major  heavy  weather 
damage  is  not  unusual,  is  it? 

A  Not  unusual  in  the  wintertime,  no."  (Tr 
231-232) 
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In  determining  whether  petitioner  has  carried  the 
burden  of  proof  in  establishing  that  the  storm  was  of 
a  nature  to  constitute  a  peril  of  the  sea,  we  should  first 
examine  the  testimony  of  the  personnel  who  were  in  the 
storm.  Although  no  one  aboard  the  SS  PENNSYL- 
VANIA survived,  we  have  the  benefit  of  radio  messages 
from  the  SS  PENNSYLVANIA  during  the  storm  in 
which  she  foundered.  The  first  message  is  contained  in 
the  weather  report  of  the  SS  PENNSYLVANIA  where 
the  Master  describes  the  seas  as  being  moxintainous 
(Exh  97).  This  term  is  used  by  mariners  to  indicate 
waves  at  theii'  highest  but  whether  mountainous  seas 
are  unusual  or  unanticipated  can  best  be  answered  by 
referring  to  the  deck  logs  of  the  SS  PENNSYLVANIA 
which  indicate  that  in  the  eleven  months  preceding  her 
sinking,  mountainous  waves  were  recorded  during  Voy- 
age 1  and  Voyage  5,  in  the  latter  voyage  on  two  separate 
occasions. 

The  storm  must  have  been  abating  after  the  initial 
weather  report  of  mountainous  seas,  because  we  know 
that  at  1400Z  January  9,  1952,  the  time  of  the  origin  of 
the  first  radio  message  from  the  SS  PENNSYLVANIA 
advising  of  trouble,  the  seas  were  reported  as  very  high 
westerly  seas.  An  examination  of  the  logs  of  the  SS 
PENNSYLVANIA  discloses  that  very  high  seas  are  not 
uncommon,  for  the  vessel  encountered  seas  of  this  de- 
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scription  on  six  occasions  during  the  eleven  months  of 
her  operation  by  States  Steamship  Company. 

It  should  be  noted  at  this  point  that  the  U.  S.  Hydro- 
graphic  Scale  for  seamen's  description  of  seas  specifies 
"very  high"  seas  at  approximately  20  to  40  feet  and 
"mountainous  seas"  as  approximately  40  feet  and  over. 

The  wind  at  the  time  of  the  SS  PENNSYLVANIA'S 
first  message  reporting  the  hull  fracture  on  the  port 
side  was  of  Force  9  and  no  one  in  this  proceeding  has 
suggested  that  a  Force  9  wind,  Beaufort  Scale,  is  any- 
thing unusual,  unforeseeable  or  extraordinary  for  the 
North  Pacific  in  the  winter  season.  Actually,  as  we  shall 
hereafter  note,  winds  of  Force  10  or  greater  were  re- 
corded on  133  occasions  in  the  four  winter  months  of 
November,  December,  January  and  February  of  1948- 
49  to  1953-54  (Tr  2176;  2268).  From  the  reports  of  the 
SS  PENNSYLVANIA  itself,  it  cannot  be  said  that  there 
is  any  evidence  of  an  unusual  storm. 

B.  Exceptions  to  Argument  of  Petitioner  on  Evidence  Re- 
lating to  the  PENNSYLVANIA  Storm. 

Before  reviewing  authorities  which,  when  applied 
to  the  evidence  in  this  proceeding,  eliminate  the  PENN- 
SYLVANIA storm  as  an  exception  to  liability  under  the 
Carriage  of  Goods  by  Sea  Act,  we  must  invite  attention 
to  a  number  of  representations  made  by  petitioner 
j  which  particularly  are  without  foundation  in  evidence. 
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Under  the  subheading  "STONETOWN",  commenc- 
ing at  page  27  of  its  brief,  petitioner  ascribes  to  Captain 
McMunagle  testimony  to  the  effect  that  if  the  SS  PENN- 
SYLVANIA was  nearer  than  the  STONETOWN  to  the 
center  of  the  storm,  her  conditions  would  be  worse 
(petitioner's  brief,  p  29).  Petitioner  then  flatly  asserts 
that  the  SS  PENNSYLVANIA  was  "nearer  the  center, 
as  we  shall  show."  The  subsequent  showing  made  by 
petitioner  in  this  respect  appears  on  pages  51-52  of  its 
brief,  where  petitioner  claims  that  a  plotting  on  synoptic 
charts  of  the  position  of  the  various  ships  on  January  9, 
1952,  will  disclose  that  the  SS  PENNSYLVANIA  was 
nearer  the  "eye"  of  the  storm. 

The  testimony  of  Captain  McMunagle  in  response 
to  the  question  of  counsel  for  petitioner  relating  to  the 
"center  of  the  storm"  is  entirely  without  meaning  since 
the  expression  "center  of  the  storm"  was  never  defined 
for  his  benefit.  What  does  petitioner  mean  by  the 
"center  of  the  storm"?  This  abstract  and  technical  term 
is  not  defined  in  the  entire  record  of  this  proceeding. 
Insofar  as  the  SS  PENNSYLVANIA  and  other  ships  in 
the  storm  area  are  concerned  does  it  mean  the  actual 
geometric  center  of  the  storm,  or  the  particular  area 
of  the  storm  in  which  the  most  intense  weather  and 
sea  conditions  prevailed?  It  is  obvious  that  the  expres- 
sion can  have  two  meanings  in  this  respect  and  no  defi- 
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nition  can  be  found  in  the  record  of  this  case.  Captain 
iMcMunagle  frankly  testified  that  he  did  not  know 
where  the  center  of  the  storm  was  "because  we  don't 
go  into  that  at  a  time  hke  this,  it  was  over  such  a  large 
area"  (Tr  2043 ) .  Probably  Captain  McMunagle  applied 
the  term  "center  of  the  storm"  to  that  area  embracing 
the  most  intensive  weather  and  sea  conditions. 

Petitioner's  meteorologist  Danielson  designated  the 
center  of  the  storm,  during  a  period  from  1800Z  Janu- 
ary 8,  1952  until  OOOOZ  January  10,  1952  on  Exhibit 
101.  He  drew  a  circle  on  this  exhibit  showing  a  radius 
of  about  2°  or  approximately  120  nautical  miles,  and 
placed  the  center  at  about  latitude  50°  North,  longitude 
138°  West  (Tr  1303-1304).  The  entire  area  "affected" 
by  the  storm  was  larger  than  the  above  designated 
center  of  the  storm  and  extended  beyond  the  Ocean 
Station  (Tr  1304-1305),  and  Professor  Rattray  testified 
that  17  ships,  including  the  SS  PENNSYLVANIA,  were 
in  "the  area  of  the  storm"  (Tr  1594) .  Danielson  testified 
that  the  most  extreme  weather  conditions  in  the  case 
1  of  this  particular  storm  were  not  in  the  storm  center 
as  above  described  on  Exhibit  101,  but  would  be  "fur- 
ther south"  (Tr  1402).  This  testimony  is  difficult  to 
reconcile  with  that  of  petitioner's  oceanographer  Rat- 
tray who  testified,  from  his  armchair  examination  of 
I  synoptic  charts,  that  on  January  10,  1952  winds  were 
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at  a  higher  velocity  west  and  to  the  northwest  of  the 
Ocean  Station  (Tr  1604).  (The  center  of  the  210  mile 
grid  of  the  Ocean  Station  is  latitude  50°  North,  longi- 
tude 145°  West  and  the  position  of  the  STONETOWN 
at  the  time  she  received  the  SS  PENNSYLVANIA'S  SOS 
was  latitude  50°  27'  North,  longitude  146°  30'  West, 
205  miles  southwest  of  the  SS  PENNSYLVANIA,  bear- 
ing 258°  true  (Tr  1964;  1966). 

In  view  of  the  confused  status  of  the  record  as  to  the 
meaning  and  significance  of  the  term  "center  of  the 
storm",  and  its  location  in  the  instant  case,  it  is  not 
surprising  that  petitioner  has  made  no  reference  in  its 
opening  brief  to  the  testimony  of  its  meteorologist  and 
oceanographer  in  this  respect. 

Petitioner's  assertion  on  page  5 1  of  its  brief  that  the 
SS  PENNSYLVANIA  was  nearest  the  "eye"  of  the  storm 
has  utterly  no  foundation  in  evidence.  Nowhere  in  the 
entire  record  is  the  expression  "eye  of  the  storm"  em- 
ployed or  defined  and  there  is,  of  course,  no  testimony 
as  to  sea  and  weather  conditions  prevailing  in  the  "eye" 
of  this  particular  storm.  If  "eye"  of  the  storm  means  the 
geometric  center,  Danielson  and  Professor  Rattray  each 
testified  that  the  conditions  would  be  worse  elsewhere 
than  the  center  of  the  storm,  although  testimony  of 
these  two  witnesses  is  in  conflict  on  the  portion  of  the 
storm  area  which  had  the  most  intense  conditions.  Al- 
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ithough  the  testimony  adduced  by  petitioner  as  to  the 
imeaning  and  significance  of  the  expression  "center  of 
the  stoiTn"  is  confusing  and  conflicting,  it  does  establish 
that  the  portion  of  the  storm  in  which  the  most  intense 
conditions  prevailed  covered  a  very  wide  area,  and 
tunder  the  testimony  of  Professor  Rattray,  17  ships,  in- 
I eluding  the  SS  PENNSYLVANIA,  were  in  this  storm 
area. 

iC.  Law  as  to  the  Peril  of  the  Sea  and  Statutory  Exceptions 
r       to  Liability  under  the  Carriage  of  Goods  by  Sea  Act  of 

1936  and  the  Canadian  Water  Carriage  of  Goods  Act 

of  1936. 

In  presenting  authorities  on  this  issue,  petitioner  has 
•  overlooked  a  basic  principle  well  established  under  the 
Carriage  of  Goods  by  Sea  Act  of  1936  and  its  Canadian 
equivalent,  which  eliminates  the  PENNSYLVANIA 
,  storm  as  a  peril  of  the  sea,  without  regard  to  any  ques- 
ition  as  to  its  severity. 

j       It  is  uniformly  held  by  American  and  Canadian 
decisions  that  aside  from  any  question  as  to  intensity 
and  violence  of  a  given  storm,  the  shipowner  has  the 
I  burden  of  proving  that  the  storm  was  the  sole,  proxi- 
1  mate  cause  of  the  vessel's  loss.  The  storm  is  not  a  statu- 
tory exception   to   liability,   although   of   catastrophic 
.magnitude,  if  it  concurred  with  any  unseawoithiness 
iof  the  vessel  proximately  causing  the  loss,  and  in  no 
(  event  does  the  storm  constitute  a  defense  if  the  carrier 
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has  failed  to  prove  the  exercise  of  due  dihgence  to  make 
the  ship  seaworthy.  The  rule  has  been  stated  as  follows: 

"The  respondent  is  liable  for  the  damage  to  the 
manganese  ore  caused  by  the  overflowing  oil.  The 
carrier  has  the  burden  of  showing  that  the  loss  was 
due  to  one  of  the  excepted  causes.  Further,  the  car- 
rier has  the  burden  to  show  that  it  used  due  dili- 
gence to  make  the  vessel  seaworthy  for  the  voyage. 
...  If  it  appears  that  there  may  have  been  several 
concurring  causes  of  the  damage,  the  burden  is  on 
the  carrier  to  show  that  it  was  due  to  one  of  the 
causes  excepted  under  the  Carriage  of  Goods  by  Sea 
Act.  And  if  it  is  shown  that  more  than  one  cause 
was  an  effective  and  proximate  cause  of  the  damage 
and  that  one  of  the  causes  was  the  unseaworthiness 
of  the  vessel,  the  fact  that  the  other  cause  was  an 
excepted  cause  under  the  Act  does  not  relieve  the 
carrier  from  liability.  If  unseaworthiness  resulting 
from  the  carrier's  failure  to  exercise  due  diligence 
to  make  the  vessel  seaworthy  concurs  with  negligent 
management  of  the  vessel  bj^  the  officers,  the  carrier 
is  liable  .  .  ."  Union  Carbide  &  Carbon  Corp.  v.  The 
WALTER  RALEIGH,  et  al,  109  F  Supp  781,  at  p  793, 
(D.C.S.D.N.Y.,  1951);  affirmed  200  F2d  908  (2nd 
Cir.,  1953) 


The  above  principle  was  recognized  and  applied  by 
this  court  under  the  Harter  Act  in  The  INDIEN,  71  F2d 
752  (9th  Cu-.,  1934).  See  also  The  MANCHURLA,  34 
F2d  843  (9th  Cir.,  1929),  where  Judge  Wilbur  stated, 
at  p  845: 

"In  view  of  these  circumstances,  it  is  clear  tliat 
the  storm  was  of  such  violence  and  at  such  a  time 
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as  to  constitute  a  peril  of  the  sea,  exempting  the  ship- 
owners from  liabihty  in  the  event  that  the  ship  was 
seaworthy.  If  the  ship  was  not  seaworthy  within 
the  meaninfi^  of  the  rule  on  that  subject,  so  that  the 
cargo  was  liable  to  be  damaged  by  a  storm  of  ordi- 
nary intensity,  the  fact  that  the  particular  storm 
which  did  the  damage  was  of  extraordinary  violence 
would  not  exempt  the  owner  from  liability." 


The  rule  has  been  consistentl}^  stated  in  other  cir- 
cuits as  follows: 

Artemis  Maritime  Co.,  Inc.,  et  al  v.  Southwestern 
Sugar  dc  Molasses  Co.,  Inc.,  189  F2d  488  (4th 
Cir.,  1951),  at  p  491: 

"Proof  that  sea  water  entered  the  cargo  tanks 
raises  a  presumption  of  'unseaworthiness'  which  the 
vessel  appellant  here  must  rebut  by  producing  clear 
proof  that  the  loss  and  damage  did  not  result  from 
failure  to  exercise  due  diligence  to  make  the  vessel 
seaworthy  in  fact,  and  that  it  did  result  from  a  peril 
of  the  sea.  This  heavy  burden  is  not  carried  if  the 
issue  is  left  in  doubt."  (Emphasis  supplied) 
The  SS   ASTURIAS,   40   F   Supp    168,   at   p    173, 

(D.C.S.D.N.Y.,    1941),   affirmed,    126   F2d   999 

(2nd  Cir.,  1942): 

"Quite  apart  from  the  Carriage  of  Goods  By  Sea 
Act,  it  is  the  duty  of  the  carrier  under  the  General 
Maritime  Law,  when  the  cargo  is  not  delivered  in 
the  like  order  as  received,  to  show  affirmatively  that 
the  damage  arose  from  an  excepted  peril  .  .  . 

"The  Asturias  encountered  rough  weather  and 
high  seas,  not,  however,  unusual  for  the  season  of 
the  year  on  that  route.  No  structural  damage  was 
sustained  by  the  vessel.  Mere  proof  of  damage  to 
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cargo  by  sea  water  is  insufficient  .  .  .  The  efficient 
cause  must  be  sought  in  those  conditions  or  events 
which  account  for  the  entrance  of  sea  water  .  .  . 
Since  that  case,  the  court  was  unable  to  determine 
the  cause  of  the  entrance  of  the  sea  water  into  the 
vessel,  the  doubt  was  resolved  against  the 
carrier  .  .  ." 


See  also  The  CYPRIA,  137  F2d  326,  at  p  329,  (2nd 
Cir.,  1943),  1942  AMC  985  where  the  court  disposed  of 
the  shipowner's  contention  that  the  vessel's  rivets  may 
have  been  weakened  by  encountering  ice,  as  follows: 

"...  Were  the  ice  the  sole  possible  cause  of  the 
damage  this  might  be  a  reasonable  suggestion,  but 
not  here,  where  there  are  other  pre-existing,  and  at 
least  equally  proximate,  causes,  which  the  ship- 
owners failed  to  exercise  due  diligence  to  avoid. 
The  burden  was  on  the  shipowners  to  bring  the  ship 
within  the  statutory  exemption  from  liability  for 
unseaworthiness."  (Emphasis  supplied) 

The  Canadian  Act  was  referred  to  in  The  IRISTO, 
43  F  Supp  29  (D.C.S.D.N.Y.,  1941),  at  pp  35-36,  as 
follows: 

"All  of  the  through  bills  of  lading  issued  by  the 
Canadian  railroads  incorporated  the  Canadian 
Water  Carriage  of  Goods  Act,  which  relieved  a  car- 
rier if  the  loss  was  due  to  negligence  in  navigation 
or  management,  provided,  of  course,  that  a  sea- 
worthy ship  was  furnished  and/or  due  diligence 
was  exercised  by  the  owner  and/or  carrier  to  make 
the  sfdp  seaworthy."  (Emphasis  supplied) 
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That  the  peril  of  the  sea  exception  to  liability  must 
be  proven  the  sole  proximate  cause  of  the  loss  has 
been  consistently  recognized  under  the  Canadian  Water 
Carriage  of  Goods  Act  of  1936.  See  The  KEY  NOR,  1943 
AMC  371,  (Supreme  Court  of  Canada),  and  The  AR- 
i  LINGTON,  1 943  AMC  388,  ( Supreme  Court  of  Canada ) . 

The  rule  is  generally  stated  in  80  CJS  (Shipping), 
j  S  125,  at  p  936,  as  follows: 

[  "Proximate  cause.  In  order  that  the  act  of  God 
I  may  excuse  the  carrier,  it  must  be  not  only  the  sole, 
but  the  immediate,  and  not  the  remote,  cause  of 
the  loss.  The  carrier  is  not  excused  where  his  neg- 
ligence is  a  concurring  cause,  although  an  act  of 
God  may  have  been  the  immediate  cause." 


The  extent  of  the  buiden  imposed  upon  a  carrier 
to  prove  a  statutory  exception  to  liability  as  the  sole 
proximate  cause  of  the  loss  was  recognized  by  this  court 
in  The  INDIEN,  71  F2d  752  (9th  Cir.,  1934),  at  p  756, 
as  follows: 

''From  the  foregoing,  it  will  be  seen  that,  in  a 
case  like  this,  the  problem  before  the  chancellor 
is  not  that  of  a  nice  balancing  of  evidence,  pro  and 
con,  on  delicate  scales.  After  a  careful  study  of  the 
testimony  and  the  exhibits,  he  must,  in  order  to 
find  for  the  shipowner,  be  convinced  beyond  at 
least  a  substantial  doubt  that  the  vessel  was  in  fact 
seaworthy."   (Emphasis  supplied) 
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The  burden  imposed  upon  the  carrier  under  this 
rule  is  illustrated  by  the  following  statement  of  the 
United  States  Supreme  Court  in  The  SOUTHWARK, 
191  US  1,  48  L  ed  65,  (1903)  at  p  72: 

"But  whether  fault  can  be  affirmatively  estab- 
lished in  this  respect,  it  is  not  necessary  to  deter- 
mine. The  burden  was  upon  the  owner  to  show, 
by  making  proper  and  reasonable  tests,  that  the 
vessel  was  seaworthy  and  in  a  fit  condition  to  re- 
ceive and  transport  the  cargo  undertaken  to  be  car- 
ried; and  if,  by  the  failure  to  adopt  such  tests  and 
to  furnish  such  proofs,  the  question  of  the  ship's 
efficiency  is  left  in  doubt,  that  doubt  must  be  re- 
solved against  the  shipowner,  and  in  favor  of  the 
shipper."   (Emphasis  supplied) 

See  also  Standard  Oil  Co.    (N.J.)    v.  Anglo-Mexican 
Petroleum  Corp.,  112  F  Supp  630  (D.C.S.D.N.Y.,  1953). 

In  its  effort  to  qualify  the  PENNSYLVANIA  storm 
as  a  peril  of  the  sea  exception  to  liability,  petitioner  has 
lost  sight  of  the  basic  nile  on  causation,  as  outlined  in 
the  foregoing  authorities.  Even  if  the  storm  was  of 
such  violent  proportions  as  to  otherwise  constitute  a 
peril  of  the  sea,  it  is  not  a  defense  unless  proven  to 
be  the  sole  cause  of  the  loss.  The  bvu-den  of  this  proof 
is  on  the  carrier,  and  is  not  sustained  if  the  issue  is 
left  in  doubt. 

The  evidence  establishes,  and  the  trial  court  has 
found,   that  various  factors   of  unseaworthiness   com- 


31 

billed  to  cause  the  sinking  of  the  SS  PENNSYLVANIA. 

;  Even  if  it  should  appear  that  a  violent  storm  otherwise 

'  qualifying  as  a  peril  of  the  sea,  combined  with  the 

unseaworthiness  to  cause  the  loss,  under  all  authorities 

the  storm  will  not  qualify  as  a  statutory  exception  to 

1  petitioner's  liabilitJ^ 

However,  the  trial  coiu-t  also  held  that  the  storm 

i  was  not  so  severe  as  to  constitute  a  peril  of  the  sea  and 

I 

;  the  finding  in  this  respect  is  well  supported  by  the 

■  evidence  and  the  most  recent   and  well   considered 

i  decisions. 

Petitioner  conspicuously  omits  any  reference  to  the 

.  leading  decision  of  the  Ninth  Circuit,  involving  a  storm 

'  in  the  North  Pacific,  The  INDIEN,  71  F2d  752   (9th 

Cir.,  1934).  In  that  case  this  court  reviewed  testimony 

concerning  the  storm  encountered  by  the  vessel  in  ques- 

'i  tion  as  follows  at  p  754: 

I  "On  February  7,  the  ship  ran  into  a  North  Pa- 

cific winter  storm.  The  weather  increased  in  sever- 
ity on  February  8  and  9.  Moller,  the  first  officer 
of  the  Indien,  testified  that  on  the  latter  date  the 
velocity  of  the  wind  'was  along  sixty  miles  [an 
hour]  generally,  and  up  to  ninety  miles  in  gusts.' 
Capt.  Moloney,  a  marine  surveyor,  with  a  third  of 
a  century  of  maritime  experience,  declared  that 
on  a  North  Pacific  voj^age  in  the  winter  months, 
a  'vessel  is  continuallj^  shipping  heavy  seas  ...  on 
her  deck,'  that  February  is  considered  one  of  the 
three  worst  months  in  those  waters,  that  'there  is 
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nothing  else  to  be  expected  except  heavy  gales,' 
and  that  it  is  'a  very  stormy  passage'." 


The  court  did  not  rule  on  the  peril  of  the  sea 
issue  in  the  above  case  since  the  shipowner  left  in  doubt 
proof  as  to  the  seaworthy  condition  of  the  vessel  or 
the  exercise  of  due  diligence  with  respect  thereto  and 
exoneration  was,  accordingly,  denied. 

The  tests  most  uniformly  and  recently'  applied  in 
determining  the  qualification  of  a  storm  as  a  peril  of 
tlie  sea  are  illustrated  by  the  following  decisions: 

In  The  CLEVECO,  59  F  Supp  71  (D.C.N.D.  Ohio 
E.D.,  1944),  the  court  defined  a  peril  of  the  sea  as 
follows,  at  p  8 1 : 

"What  is  a  'peril  of  the  sea'  has  been  the  subject  of 
many  judicial  interpretations,  but  most  of  the  au- 
thorities agree  that  the  weather,  to  reach  propor- 
tions that  would  absolve  owners  of  liability  for  in- 
jury or  loss,  must  be  'irresistible,  overwhelming, 
and  extraordinary  for  the  particular  time  of  year 
to  be  a  good  exception  and  not  a  common  occur- 
rence at  that  season  of  the  yeai-' . . .". 


In  the  case  of  Artemis  Maritime  Co.,  Inc.  et  al  v. 
Southwestern  Sugar  &  Molasses  Co.,  189  F2d  488  (4th 
Cir.,  1951),  the  court  said  at  p  491 : 
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''Tlie  excepted  'peril  of  the  sea'  does  not  come 
into  play  merely  upon  proof  that  the  vessel  en- 
countered heav^'  seas  and  high  winds,  if  the  weather 
encountered  might  reasonably  have  been  antici- 
pated and  could  have  been  withstood  by  a  seaworthy 
vessel .  . .". 


In  The  VIZCAYA,  63   F  Supp   898    (D.C.E.D.Pa., 
1945)  the  court  said,  at  p  903: 

'"The  contention  that  the  damage  was  occa- 
sioned by  perils  of  the  sea  is,  in  my  estimation,  ill- 
founded.  True,  the  weather  at  times  was  severe, 
but  considering  that  the  voyage  involved  crossing 
the  North  Atlantic  in  the  winter  season,  it  cannot 
be  said  that  the  weather  encountered  was  not  to  be 
anticipated.  The  weather  was  not  'catastrophic',  or 
'of  such  a  nature'  as  to  constitute  a  good  exception 
in  the  statute  or  the  bills  of  lading  .  .  . 

"The  proper  approach  is  indicated  in  Societa 
Anonima,  etc.  v.  Federal  Ins.  Co.  (The  Ettore),  2 
Cir.,  62  F.2d  769,  at  page  771,  1933  A.M.C.  323  at 
page  326:  'Gales  are  likely  at  all  seasons  in  the  At- 
lantic, and  this  was  at  most  not  more.  She  should 
have  been  able  to  withstand  it,  else  she  was  not 
reasonably  fit  for  the  duties  she  had  undertaken, 
and  was  therefore  not  seaworthy'." 


In  the  case  of  The  ARAKAN,  11  F2d  791  (D.C.S.D. 
Cal.,  N.D.  1926),  the  court  commented  as  follows  with 
regard  to  heavy  weather,  at  pp  791-792: 
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"Claimant's  initial  position  is  that  the  leakage 
resulted  from  'heavy,  tempestuous,  and  extra- 
ordinary' weather,  amounting  to  a  peril  of  the  sea, 
which  as  such  would  be  excused  by  the  provisions 
of  its  bills  of  lading.  This  defense,  to  say  the  least, 
is  without  novelty;  it  is  the  carrier's  best,  though 
least  dependable,  friend.  Judged  by  well-known  and 
usually  adopted  tests,  it  must  fail  in  this  case,  be- 
cause it  is  apparent  from  the  evidence  that  the 
weather  encountered  by  the  vessel,  if  not  actually 
anticipated,  certainly  was  of  a  kind  reasonably  to 
have  been  expected  on  a  trans-Pacific  voyage,  and 
hence  not  a  peril  of  the  sea  .  .  .  There  was,  in  brief, 
nothing  'catastrophic'  about  it."  (Emphasis  sup- 
plied) 


In  the  case  of  THE  SOUTHERN  SWORD,  190  F2d 
394  (3rd  Cir.,  1951),  it  appeared  that  a  barge  filled 
with  coal  sank  in  a  Force  7  gale.  Holding  that  this 
wind  did  not  constitute  a  peril  of  the  sea  the  court  said, 
at  p  396: 

"The  prevailing  and,  in  our  judgment,  correct 
judicial  view  was  expressed  in  The  Manual  Arnus, 
D.C.S.D.N.Y.  1935,  10  F.  Supp.  729,  732:  '.  .  the 
weather  must  be  iiTesistible,  overwhelming,  and 
extraordinary  for  the  particular  time  of  year  to  be 
a  good  exception  .  . .'  " 


In  the  case  of  The  WEST  KEBAR,  147  F2d  363 
(2nd  Cir.,  1945),  it  appeared  that  in  the  month  of 
January  damage  to  cargo  was  caused  by  a  deck  load 
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coming  adrift  and  breaking  openings  in  the  deck,  simi- 
lar to  the  events  which  occurred  on  the  SS  PENNSYL- 
VANIA. A  wind  of  Beaufort  Scale  Force  9  and  10  dur- 
ing a  storm  in  the  North  Atlantic  with  seas  over  the 
deck  was  responsible  for  the  deck  load  coming  adrift. 
The  court  held  that  such  a  storm  was  not  unexpected 
or  catastrophic,  but  in  fact  to  be  expected  in  such  waters 
at  such  season. 

Petitioner  refers  to  a  definition  advanced  by  Judge 
Learned  Hand  in  Philippine  Sugar  C.  Agency  v. 
Kokusai  Risen  Kubushiki  Kaisha,  106  F2d  32  (2nd  Cir., 
1939),  to  the  effect  that  the  phrase  "perils  of  the  sea" 
means  "nothing  more,  however,  than  that  the  weather 
encountered  must  be  too  much  for  a  well  found  vessel 
to  withstand".  (Emphasis  supplied)  A  similar  standard 
was  recognized  and  applied  in  a  recent  case  by  the 
Fourth  Circuit,  Artemis  Maritime  Co.,  Inc.  et  al  v. 
Southwestern  Sugar  &  Molasses  Co.,  189  F2d  488  (4th 
Cir.,  1951 ),  where  the  court  stated,  at  p  491: 

"The  excepted  'peril  of  the  sea'  does  not  come 
into  play  ...  if  the  weather  encountered  might 
reasonably  have  been  anticipated  and  could  have 
been  withstood  by  a  seaworthy  vessel." 


The  present  rule  of  the  Second  Circuit  is  illustrated 
by  the  case  of  The  WEST  KEBAR,  U7  F2d  363  (2nd 
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Cir.,  1945),  where  the  court  stated,  in  disallowing  a 
defense  of  a  peril  of  the  sea,  at  p  366: 

"The  case  comes  down  to  whether  a  ship  proves 
that  she  is  well  found  for  a  winter  Atlantic  voyage, 
when  her  stow  breaks  apart  under  such  conditions. 
We  do  not  see  how  less  can  be  asked  of  her  upon 
such  a  voyage,  than  that  she  shall  successfully  meet 
such  weather,  for  surely  gales — indeed  even  'whole 
gales' — are  to  be  expected  in  such  waters  at  such 
aseason."  (Emphasis  supplied) 


It  is  apparent  that  under  the  very  test  advanced 
by  Judge  Learned  Hand  in  Philippine  Sugar  C.  Agency 
V.  Kokusai  Risen  Kubushiki  Kaisha,  supra,  and  quoted 
at  page  53  of  petitioner's  brief,  the  PENNSYLVANIA 
storm  fails  to  qualify  as  a  peril  of  the  sea.  We  have 
previously  reviewed  the  evidence  that  16  well  found 
ships  operating  in  the  area  of  the  PENNSYLVANIA 
storm  successfully  withstood  the  full  duration  of  the 
wind  and  sea  conditions  in  v\'hich  the  SS  PENNS"YL- 
VANIA  foundered.  These  vessels  sustained  no  serious 
damage  and  completed  their  respective  voyages  with- 
out assistance.  This  evidence  alone  eliminates  the  storm 
as  a  peril  of  the  sea  under  the  standard  advanced  by 
Judge  Learned  Hand  in  Philippine  Sugar  C.  Agency 
V.  Kokusai  Risen  Rubushiki  Raisha,  supra.  In  the  in- 
stant case  we  have  even  stronger  evidence  which  pre- 
cludes the  defense  of  a  peril  of  the  sea  under  this  stand- 
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aid.  As  previously  pointed  out,  several  of  the  afore- 
mentioned 16  vessels  did  not  merel)-  heave  to  and  ride 
out  the  storm  in  normal  navigating  procedure  under 
surh  circumstances.  To  the  contrary  these  vessels,  in- 
cluding a  Liberty  class  vessel,  which  petitioner  admits 
is  inferior  in  design,  strength  and  power  to  the  SS 
PENNSYLVANIA,  actively  maneuvered  in  search  and 
rescue  operations  throughout  the  height  and  full  dura- 
tion of  the  storm. 

It  is  significant  that  none  of  the  cases  cited  by  peti- 
tioner in  its  opening  brief  involved  factual  situations, 
comparable  to  this  case  where  other  vessels  did  not 
merely  seek  protection  or  relief  from  the  storm  but 
actively  engaged  in  search  and  rescue  efforts.  Like- 
wise, none  of  the  cases  relied  upon  by  petitioner  in- 
volved factual  situations  where  other  vessels  compar- 
able or  inferior  in  size,  design  or  power  were  reported 
to  have  successfully  withstood  the  force  of  the  same 
storm  encountered  by  the  vessel  which  was  involved 
in  the  litigation. 

Petitioner  asserts  that  the  finding  of  the  trial  court 
that  the  storm  was  not  a  peril  of  the  sea  is  predicated 
1  on  the  sole  fact  that  all  other  vessels  in  the  storm  area 
;  withstood  the  wind  and  seas.  In  this  connection,  peti- 
Itioner  cites  on  pages  58  and  59  of  its  brief  two  earlier 
I  cases  to  the  effect  that  a  peril  of  the  sea  defense  is 
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not  lost  by  a  mere  showing  that  a  "stouter"  ship  would 
have  outlived  the  storm.  The  irrelevance  of  these  de- 
cisions to  the  instant  case  is  manifest.  In  the  instant 
case,  the  record  shows  that  a  weaker  vessel,  in- 
ferior in  size,  strength  and  power,  not  only  withstood 
the  storm,  but  was  subject  to  the  most  exacting  or- 
deal of  participating  throughout  the  entire  duration 
of  the  storm  in  rescue-search  operations. 

The  finding  of  the  trial  court  that  the  PENNSYL- 
VANIA storm  was  not  a  peril  of  the  sea,  available  to 
petitioner  as  a  statutory  defense,  is  clearly  supported 
by: 

1.  Petitioner's  failure  to  prove  that  the  storm 
was  the  sole  and  proximate  cause  of  the  loss  and  the 
evidence,  as  the  trial  court  found,  that  the  vessel's 
unseaworthiness  was  the  proximate  cause  of  her 
loss. 

2.  Petitioner's  failure  to  prove  the  exercise  ot 
due  diligence  to  make  the  vessel  seaworthy. 

3.  The  testimony  of  the  most  qualified  and  ex- 
perienced master  mariners  that  the  storm  was  a 
typical  storm  in  the  Gvilf  of  Alaska,  neither  un- 
precedented or  catastrophic,  but  of  the  character 
to  be  anticipated  on  the  Great  Circle  Route  in  the 
winter  season. 

The  trial  court's  finding  that  the  storm  was  not  a 
peril  of  the  sea  is  abundantly  supported  by  the  evi- 
dence, and  the  authorities.  The  integrity  of  this  find- 
ing should  not  be  disturbed  on  appeal.  See  McAllister 
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V.  United  States,  348  US  19,  99  L  ed  20,  (1954);  Inter- 
national Nav.  Co.  V.  Farr,  181  US  218,  45  L  ed  830, 
(1901). 

II 

The  evidence  provides  ample  support  for  the  findings 
of  the  trial  court  that  the  proximate  cause  of  the  sinking 
of  the  PENNSYLVANIA  was  her  own  unseaworthiness;  that 
the  failures  and  difficulties  outlined  in  the  vessel's  radio 
messages  were  factors  of  unseaworthiness,  and  the  con- 
tributory factors  proximately  causing  the  sinking;  that  the 
vessel  was  unseaworthy  by  reason  of  these  factors  at  the 
inception  of  her  voyage  (see  Findings  of  Fact  Nos.  IV  and 
V,  and  petitioner's  Specification  of  Errors  Nos.  II  and  V), 
and  that  petitioner  failed  to  exercise  due  diligence  to  make 
the  vessel  seaworthy  (see  Finding  of  Fact  No.  VI  and  peti- 
tioner's Specification  of  Errors  No.  Ill  and  IV) 

We   submit  that  the  above  findings   are   entirely 

1  clear  but  in  view  of  petitioner's  professed  inability  to 

understand  them   (see  petitioner's  opening  brief  page 

61  et  seq.),  we  shall  briefly  outline  the  basic  elements 

]  of  these  findings. 

!  The  trial  couit  found  that  the  specific  failui'es  and 
i  breakdowns  reported  by  the  vessel's  radio  messages 
j  were  each  "factors"  —  or  in  other  words  the  active 
j  physical  product  or  consequence  —   of  unseaworthy 
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conditions  prevailing  at  the  inception  of  Voyage  6,  and 
that  these  active  factors  were  incidents  of  such  un- 
seaworthiness which  combined  to  cause  the  ship's  loss 
as  follows: 

1.  The  14  foot  crack  on  the  port  side,  allowing  the 
entrance  of  sea  water  into  the  engine  room,  was  an 
active  factor  of  unseaworthiness  contributing  to  the 
vessel's  loss,  and  was  the  product  of  the  unseaworthy 
condition  of  the  hull  at  the  inception  of  Voyage  6,  for 
the  route  to  be  traversed  and  weather  to  be  encountered. 

2.  The  complete  failure  or  breakdown  of  the  ves- 
sel's steering  systems  in  heavy  seas  was  a  contributing 
cause  of  the  loss  and  an  active  factor  or  product  of 
the  faulty,  unseaworthy  condition  prevailing  in  the 
machinery  of  the  steering  systems  at  the  inception  of 
Voyage  6. 

3.  The  vessel  took  water  in  No.  1  hold,  which  con- 
tributed to  her  loss.  This  again  was  a  direct  product 
of  the  unseaworthiness  of  the  hull  at  the  inception  of 
Voyage  5.  (Since  there  is  no  evidence  that  the  No.  1 
hatch  came  open,  and  no  cargo  was  stowed  in  the 
way  of  this  hatch,  a  further  break  in  the  vessel's  hull 
was  the  only  possible  source  of  the  entry  of  water  in 
No.  Ihold.) 
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4.  The  drifting  dock  cargo  took  off  the  tarpaulins 
on  the  forward  hatches  and  No.  2  hatch  was  open  and 
full  of  water.  This  event  was  a  factor  of  unseaworthi- 
ness contributing  to  tlie  vessel's  loss.  It  was  the  product 
of  unseaworthy  and  insecure  conditions  of  the  forward 
hatches,  and  the  improper  and  unseaworthy  stowage 
of  cargo  on  the  vessel's  forward  deck  at  the  inception 

of  Voyage  6. 

i 

j        The  following  evidence  provides  ample  support  for 

'<  Findings  of  Fact  IV  and  V,  as  above  outlined: 

A.  Presumption  of  Unseaworthiness. 

A  presumption  that  the  SS  PENNSYLVANIA  was 
unseaworthy  at  the  inception  of  her  voyage  has  been 
established  in  respect  to  each  of  the  many  failures 
and  breakdowns  which  contributed  to  and  proximately 
caused  her  loss.  These  presumptions  imposed  upon  the 
carrier  the  duty  of  coming  forward  with  an  explana- 

Ition  for  these  failures  consistent  with  its  right  to 
exoneration  under  the  Carriage  of  Good  by  Sea  Act 
of  1936  and  the  equivalent  Canadian  statute.  The  uni- 

1  form  application  of  this  rule  is  illustrated  by  the  fol- 

i  lowing  authorities: 

In  the  case  of  The  MEDEA,  179  F  781    (9th  Cir., 

1910),  the  court  held  that  the  presence  of  sea  water 

i  in  cargo  compartments  raised  a  presumption  of  unsea- 
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worthiness  and  it  was  on  the  vessel  to  prove  that  the 
damage  was  caused  by  a  peril  of  the  sea. 

The  above  rule  was  recognized  by  the  Second  Cir- 
cuit in  The  SS  ASTURIAS,  126  F2d  999  (2nd  Cir., 
1942),  where  the  court  stated  at  p  1001: 

"Proof  of  the  presence  of  seawater,  it  cannot  be 
disputed,  raises  a  presumption  of  unseaworthiness 
which  the  carrier  must  rebut." 


With  further  regard   to   the   presumption,   the   court 
stated: 

"As  the  trial  court  found  that  the  ship  failed 
to  rebut  the  presumption  of  negligence  created  by 
the  presence  of  seawater,  and  as  seawater  contri- 
buted to  the  damage  in  some  unknown  degree,  the 
ship  is  liable  for  the  whole  damage." 


As  stated  in  Artemis  Maritime  Co.,  Inc.,  et  al  v. 
Southwestern  Sugar  &  Molasses  Co.,  189  F2d  488  (4th 
Cir.,  1951),  atp491: 

"Proof  that  seawater  entered  the  cargo  tanks 
raises  a  presumption  of  'unseaworthiness'  which  the 
vessel  appellant  here  must  rebut  by  producing  clear 
proof  that  the  loss  and  damage  did  twt  result  from 
failure  to  exercise  due  diligence  to  make  the  vessel 
seaworthy  in  fact,  and  that  it  did  result  from  a  peril 
of  the  sea. . ." 
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III  Metropolitan  Cool  Co  v.  Howard,  155  F2d  780 
(2nd  Cir.,  1946),  Judge  Learned  Hand  stated  at  p  783: 

■'.  .  .  courts  have  recognized  over  and  over  again 
that  unfitness  developing  in  a  vessel  shorth^  after 
she  breaks  ground,  is  proof  enough  of  unseaworthi- 
ness." 


In  The  PLOW  CITY,  122  F2d  816  (3rd  Cir.,  1941), 
the  court  stated  at  p  81 8: 

"A  vessel  which  takes  in  such  quantities  of 
water  as  to  put  her  down  at  the  head  a  few  days 
after  leaving  port  cannot  be  presiuned  to  have  been 
seaworthy  when  she  left  port.  The  fact  must  be  af- 
firmatively proven.  .  .  The  owner  therefore  had 
the  burden  of  proving  that  the  Plow  City  was  sea- 
worthy when  she  depai'ted  from  Galveston." 


In  The  SOUTHERN  SWORD,  190  F2d  394  (3rd  Cir., 
1951),  the  court  in  referring  to  the  rule  where  a  con- 
1  tract  of  private  carriage  is  involved,  stated,  at  p  397: 

"It  is  true  that  in  such  circumstances  the  burden 
of  showing  unseaworthiness  is  upon  the  complain- 
ing shipper  .  .  .  But  the  logical  inference  of  unsea- 
worthiness which  follows  from  the  unexplained 
sinking  of  a  vessel  in  weather  she  should  be  able 
to  withstand  suffices  to  discharge  that  burden  un- 
less and  until  the  carrier  shall  affirmatively  show 
exculpatory  circumstances." 
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It  should  be  noted  that  although  The  SOUTHERN 
SWORD,  supra,  involved  a  private  carriage,  the  court 
held  that  the  presumption  of  unseaworthiness  arising 
from  the  sinking  of  the  vessel  in  question  was  sufficient 
to  throw  the  entu^e  bui'den  upon  the  carrier  of  relieving 
itself  of  liability. 

In  The  CYPRIA,  137  F2d  326  (2nd  Cir,  1943),  the 
court  observed  that  the  storm  in  question  did  not  con- 
stitute a  peril  of  the  sea  in  view  of  the  fact  that  the 
wind  and  sea  conditions  were  not  exti'aordinary  for  the 
season  of  the  year,  and  further  stated  at  p  328: 

"Moreover,  other  circumstances  show  that  the  ves- 
sel was  not  seaworthy  for  the  voyage.  This  might 
be  presumed  from  the  mere  loss  of  the  rivet  in  the 
absence  of  redeeming  sea  perils." 


In  this  case  the  court  held  the  vessel  unseaworthy 
because  of  a  defective  rivet  which  allowed  seawater 
to  enter  the  cargo  holds.  The  court  also  held  that  there 
was  insufficient  evidence  of  due  diligence  by  the  car- 
rier in  inspection  of  the  defective  rivet  and  that  the 
vessel  owner  accordingly  assumed  the  risk  of  damage 
arising  from  the  unseaworthiness. 

The  severe  burden  imposed  upon  a  shipowner  to 
bring  itself  within  the  statutorj^  exception  to  liability 
is  not  only  illustrated  in  Artemis  Maritime  Co.,  Inc.  et 
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al  r.  Soiitlnvestern  Sugar  &  Molasses  Co.,  supra,  and 
other  cases  cited,  supra,  but  in  The  INDIEN,  71  F2d 
752  (9th  Cir.,  1934),  where  the  court  stated,  at  p  755: 

"At  tlie  outset,  it  must  be  borne  in  mind  that 
tlie  burden  of  proving  the  vessel's  seaworthiness 
rests  upon  tlie  shipowner.  Any  doubt  must  be  re- 
solved against  hifu,  "with  the  presumption  in  favor 
of  the  appellee  that  it  was  the  fault  of  the  appel- 
lant.' "  (Emphasis  supplied) 


The  above  principle  has  likewise  been  adopted  and 
applied  by  Canadian  courts  as  illustrated  by  The  AR- 
LINGTON, 1943  AMC  388,  where  the  Supreme  Court 
of  Canada  expressed  the  rvile  as  follows,  at  p  390: 

■'The  primary  duty  of  the  respondent,  therefore, 
being  to  properly  and  carefully  load,  handle,  stow, 
cairy,  keep,  care  for  and  discharge  the  wheat, 
the  onus  was  upon  it  to  show  the  cause  of  the  loss 
and  bring  itself  within  one  of  the  exceptions.  The 
shortness  of  the  time  that  elasped  between  the  sail- 
ing of  the  Arlington  from  Port  Arthur  and  its 
foundering  is  a  circumstance  to  be  taken  into  con- 
sideration in  deciding  whether  the  ship  was  un- 
seaworthy." 


Under  the  evidence  and  the  authorities  reviewed 
i  above  a  presumption  of  the  unseaworthiness  of  the 
'  SS  PENNSYLVANIA  at  the  inception  of  her  Voyage 
j  6  has  clearly  been  established  with  respect  to  the  hull 
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of  the  vessel,  the  forward  hatches,  the  insecure  and 
unseaworthy  stowage  of  deck  cargo  and  the  vessel's 
steering  system.  In  dealing  with  each  of  these  unsea- 
worthy conditions  we  shall  show  that  the  petitioner 
has  failed  to  rebut  the  presumptions  of  unseaworthiness 
by  coming  forward  with  an  acceptable  explanation  of 
the  cause  of  the  several  failures  and  breakdowns  which 
would  bring  petitioner  within  one  of  the  statutory  ex- 
ceptions to  liability.  In  addition  we  shall  also  review 
the  substantial  affirmative  evidence  supporting  the 
finding  of  the  trial  court  that  the  SS  PENNSYLVANIA 
was  unseaworthy. 

B.   Evidence  of  a  Defective  Hull  Structure. 

In  The  SILVIA,  171  US  462,  43  L  ed  241  (1898), 
the  Supreme  Court  laid  down  the  following  rule  as  to 
a  vessel's  seaworthiness: 

"The  test  of  seaworthiness  is  whether  the  vessel 
is  reasonably  fit  to  carry  the  cargo  which  she  had 
undertaken  to  transport." 


The  season  and  waters  to  be  traversed  on  the  voy- 
age in  question  are  to  be  taken  into  account  in  deter- 
mining the  fitness  of  the  ship.  As  stated  in  The  M.  J. 
WOODS,  206  F2d  240  (2nd  Cir.,  1953),  at  p  243: 
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"A  vessel  is  uiiseaworthy  unless  she  is  reasonably 
fit  to  cany  her  cargo  safely  despite  the  perils  to 
be  anticipated  on  the  voyage." 


The  SS   PENNSYLVANIA    (formerly  the   Luxem- 
I  bourg  Victor}')  was  sold  by  the  United  States  govern- 
ment  to   petitioner,   without  warranty  under   bill   of 
i  sale  effective  Febiaiary  17,  1951. 

;         Between   1944  and  January,  1951,  the  vessel  was 
r  owned  by  the  United  States  government  and  operated 
in  the  Pacific  area.  The  record  is  replete  with  damage 
I  sustained   by   this  vessel   commencing  with   her  first 
voyage  in  1944  when  she  ran  over  a  reef.  At  the  time 
j  she  struck  the  reef  the  vessel  was  empty  with  no  ballast 
I  and  traveling  at  a  speed  of  13  or  14  knots  (Tr  2221- 
1  2222).  As  a  result  of  this  incident,  the  ship's  hull  sus- 
tained serious  bottom  damage  which  was  later  repaired 
I  at  San  Francisco  (Exh  147). 

!  While  the  vessel  was  owned  by  the  United  States 
I  government  she  sustained  extensive  damage  to  her  hull 
j  and  frames  as  a  result  of  heavy  weather,  collisions 
I  and  groundings.  This  damage  was  at  times  repaired 
;  by  complete  replacement  of  damaged  plates,  at  other 
1  times  by  repairs  to  the  damaged  plates  and  at  times 
by  merely  restoring  the  plates  to  their  oiuginal  shape 
(Exh  147;  Tr  2391  through  2430  and  2439  through 
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2585).  Based  on  a  survey  of  the  vessel  in  December, 
1950,  sui-vej^or  J.  D.  Gilmour  testified  that  "both  sides 
of  the  ship  from  one  end  to  the  other  were  very,  very 
seriously  damaged"  (Tr.  2383 ) . 

American  Bureau  of  Shipping  Survey  Report  3076, 
dated  May  6,  1948,  (Exh  147)  noted  that  the  bottom 
plating  of  the  vessel  from  No.  2  to  No.  5  double  bottoms 
was  wavy,  the  deepest  distortions  being  W  to  an  inch 
and  the  average  distortion  being  V4  of  an  inch.  This 
wavy  bottom  condition  was  never  repaired  or  corrected 
(Tr2401). 

American  Bureau  of  Shipping  Survey  Report  8785, 
dated  January  12,  1951  (Exh  147),  noted  a  small 
amount  of  hog  in  the  vessel's  bottom  although  marine 
surveyor  Francis  P.  Miller  testified  that  when  the  SS 
PENNSYLVANIA  was  launched  there  was  no  hog  in 
the  original  construction  (Tr  418 ) . 

When  petitioner  took  title  to  the  vessel  it  was  pro- 
vided with  complete  survey  reports  reflecting  previous 
surveys,  both  damages  and  repairs.  Despite  this  in- 
formation there  is  absolutely  no  evidence  that  peti- 
tioner made  any  inquiry  as  to  whether  the  vessel  had 
a  hog  at  the  time  of  its  original  construction.  The 
survey  reporting  the  hog  was  apparently  forgotten  by 
petitioner  for  there  is  no  evidence  that  petitioner  made 
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any  of  the  recognized  tests  or  inspections  by  transit, 
level  or  wire  to  determine  whether  the  vessel  had  a 
hog  or  not. 

Testimony  at  trial  also  disclosed  the  existence  of 
the  following  main  deck  fractures  on  the  vessel,  dis- 
covered in  Febioiary,  1951: 

4  deck  fractures  around  pad  eyes  between  No.  4 
and  No.  5  hatches  (Tr  404,  445);  2  separate  frac- 
tures of  the  main  deck  plates  on  the  starboard  side 
between  No.  2  and  No.  3  hatches  in  the  way  of 
2  deck  pads  (Tr  6 17,  638). 

The  above  fractures  affected  the  seaworthiness  of 
the  vessel  and  had  to  be  repaired  before  a  certificate  of 
j  seaworthiness  could  be  issued  (Tr  618,  645,  648).  The 
j  seriousness  of  any  crack  in  the  deck  plates  of  a  welded 
'  steel  vessel  is  illustrated  by  the  following  testimony 
i  of  petitioner's  witness  Commander  Rivard: 

"A  As  to  the  importance,  any  fracture  is  im- 
portant". (Tr  618-619) 

"Q  In  other  words,  from  your  answer  to  my 
question  I  think  you  have  stated  that  where  there 
is  a  crack  in  the  plates  there  it  was  an  essential 
repair  job,  and  as  I  understood  it  the  vessel  was 
not  seaworthy  until  such  repairs  were  made  to  those 
cracks;  is  that  correct? 

A     On  the  main  deck? 

Q     Yes,  on  your  pad  eyes. 

A  Yes.  When  I  use  the  expression  seaworthi- 
ness in  that  case,  it  was  a  fracture  that  I  had  found. 
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and  it  goes  without  saying  that  if  in  a  case  hke 
that,  if  I  find  a  fracture,  it  must  be  repaired  before 
I  can  pass  on  it. 

Q     Well,  the  vessel  is  not  seaworthy  until  it  is 
repaired,  is  it? 

A     That  is  correct. 


Q     Would  those  8-inch  cracks  in  the  deck  of 
the  vessel  affect  her  seaworthiness? 

A     Yes,  they  can."  (Tr  647-648) 


In  our  opening  brief  we  have  referred  to  the  22 
foot  fracture  in  the  main  deck,  sustained  by  the  SS 
PENNSYLVANIA  on  November  2,  1951  during  Voyage 
5.  The  vessel  suffered  this  casualt}'  while  proceeding 
in  heavy  weather  with  an  air  temperature  of  54°  and 
a  water  temperature  of  60°  (Exh.  44)  and  it  is  estab- 
lished that  the  22  foot  crack  originated  at  a  pad  eye 
on  the  starboard  side  of  the  vessel  (Tr  167). 

The  origin  of  this  crack  is  found  in  the  uncontra- 
dicted testimony  of  Morgan  L.  Williams,  an  expert 
metallurgist  employed  by  the  Bureau  of  Standards,  who 
tested  a  sample  of  the  deck  plate  of  the  SS  PENNSYL- 
VANIA submitted  by  the  U.  S.  Coast  Guard  to  the  Bu- 
reau of  Standards  for  examination  (Tr  1871;  Exh  136). 
Mr.  Williams  testified  that  this  Class  1  fiacture  started 
from   an  old   and  apparently  visible  crack  at  a  pad 
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eye  on  the  starboard  side  of  the  vessel's  deck.  As  an 
expert  metallurgist  he  also  testified  that  on  the  basis 
of  rust  deposits  this  fracture  had  existed  for  a  long 
time  and  in  his  opinion  was  not  a  hairline  crack  (Tr 

188J-1887). 

Petitioner's  callous  indifference  to  the  safety  of  the 

'  ship  and  those  that  sailed  upon  her  is  once  more 
demonstrated  by  the  failure  of  Mr.  Vallet  to  inspect  the 
deck  of  the  vessel  for  the  existence  of  cracks  around  the 
pad  eyes  of  the  same  kind  that  caused  the  crack  on 

1  Voyage  3.  Although  no  real  examination  was  ever  made 
of  any  other  area  on  the  deck,  petitioner  had  at  hand, 
in  addition  to  Mr.  Vallet  and  others  at  the  vessels 
home  port  in  Portland,  ample  personnel  and  facilities 
for  making  even  a  perfunctory  examination.  For  ex- 
ample, we  note  the  earlier  incident  when  a  spare 
propeller  was  lost  from  the  poop  deck  of  the  SS 
PENNSYLVANIA,  following  which  the  petitioner  had 

I  in  attendance  upon  the  vessel  its  general  counsel  and 
a  member  of  its  board  of  directors.  These  personnel 
were  aboard  the  vessel  in  the  company  of  a  metallurgist, 

'  because  petitioner  was  making  a  claim  for  the  damage 

'  done  to  its  vessel. 

The  significance  of  the  hog  noted  in  the  vessel, 

the  deformation  evidenced  by  the  wavy  bottom  plates, 

\  and  the  rmmerous  incidents  of  fractures  sustained  in 

I  the  main  deck  plates  of  the  vessel  is  emphasized  in  the 
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testimony  of  Robert  A.  Hechtman,  an  eminently  quali- 
fied structural  engineer,  whose  scholastic  qualifications 
were  not  equaled  by  any  other  witness.  He  commenced 
his  career  with  the  practical  experience  of  building 
steamships  and  since  1945  concerned  himself  with  the 
problems  associated  with  brittle  fracture  in  welded 
steel  vessels.  Mr.  Hechtman  has  studied  with,  and  has 
conducted  experiments  for,  the  Committee  of  Ship  Con- 
struction of  the  War  Metallurgy  Board,  the  Office  of 
Naval  Research,  the  Navy  Department,  the  Ship  Struo . 
ture  Committee,  the  Bureau  of  Shipping  and  he  has 
worked  with  the  American  Welding  Society  and  the 
National  Research  Council  (Tr  2340-2353). 

Mr.  Hechtman's  attention  was  directed  to  surveys 
of  the  ship  and  the  numerous  incidents  of  fracture  sus- 
tained in  the  main  deck.  With  reference  thereto,  he 
testified  as  follows: 

"Q  Mr.  Hechtman,  based  upon  your  examina- 
tion of  the  surveys  described  in  your  Table  No.  Ill 
and  the  testimony  concerning  the  cracks  in  the  hull 
structure  as  related  to  us  earlier  in  your  testimony, 
do  you  have  an  opinion  as  to  whether  or  not  the 
PENNSYLVANIA  as  a  welded  steel  structure  was 
sound  or  unsound  as  of  January  5,  1952,  the  time 
of  her  sailing  on  Voyage  No.  6?  You  will  answer 
that  Yes  or  No. 

A  Would  you  read  that  question,  please? 
(Question  read.) 

THE  WITNESS:   I  will  answer  yes. 
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Q     What  is  your  opinion? 

A  My  opinion  is  that  it  was  not  entirely  sound. 
It  is  based  on  this  feeling.  A  number  of  cracks  have 
been  noted  in  the  deck  of  this  ship.  I  would  expect 
to  find  other  cracks  also  if  the  ship — if  I  were  to 
inspect  the  ship  very  closely.  I  would  feel  that  the 
indication  of  some  cracks  points  to  the  definite 
possibility  of  other  cracks;  therefore,  the  possibility 
that  the  ship  did  go  out  to  sea  with  unrepaired 
cracks  in  her  stnacture.  For  that  reason  I  would  have 
my  doubts  as  to  her  soundness."  (Tr  2586-2587) 

"A  .  .  .  there  are  fractures  through  the  mid- 
body  the  length  of  the  deck  of  the  vessel,  and  some 
of  these  fractuies  are  quite  sjTnmetrical  with  the 
center  line  of  the  vessel,  indicating  that  the  deck 
of  the  stiTicture  was  heavily  stressed  in  tension,  the 
tension  stresses  in  the  areas  from  bending  in  a  hog- 
ging manner. 


Q  ...  if  the  vessel  was  hogged  it  would 
set  up  tension  on  the  deck  more  or  less  immediately 
above  the  hogging. 

A     That  is  correct. 


A  .  .  .  and  of  course  a  distance  on  either 
side  of  it. 

Q  Now  is  it  your  testimony  that  this  ship  was 
weakened  as  indicated  by  the  little  cracks  on  the 
deck,  and  is  your  testimony  that  that  all  resulted 
from  this  hogging  business? 

A  My  testimony  would  be  that  it  would  ap- 
pear that  that  would  be  the  case. 
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A  ...  there  would  also  be  high  stresses  for- 
ward and  aft  of  that  area. 

Q  Do  you  consider  those  minute  cracks  to  be 
evidence  of  a  severe  and  extraordinary  strain  on 
the  vessel's  deck? 

A     Yes,  I  do. 


A  ...  in  a  welded  structure  I  would  consider 
those  cracks  as  something  dangerous."    (Tr  2596- 

2602) 

"Q  ...  Now  the  significance,  Mr.  Hechman, 
of  the  cracks  that  you  have  just  related  is  what? 

A     That  they  are  sources  of  future  fractures. 
They  are  danger  spots  in  the  ship."    (Tr  2370-2371) 

"Q  How  are  the  forces  which  tend  to  produce 
bending  in  the  hull,  as  you  have  described,  related 
if  at  all  to  the  fracture  on  Voyage  5? 

A  The  damage  on  Voyage  5  is  covered  in  Table 
3  by  Items  44  to  48,  inclusive.  These  indicate  a 
rather  sjrmmetrical  nature  of  the  damage  with  re- 
spect to  the  center  line  of  the  ship. 

A  A  rather  sjTiimetrical  nature  of  the  damage 
with  respect  to  the  center  line  of  the  ship.  Foi"  ex- 
ample, Items  44  to  48,  together  with  the  previous 
testimony  in  the  transcripts,  indicated  that  the  pad 
eye  fractured  on  both  the  port  and  starboard  sides 
of  the  ship,  and  at  two  pad  eyes  sjTnmetrically 
placed  with  respect  to  the  center  line  of  the  ship. 
The  welds  port  and  starboard  in  Item  No.  47  be- 
tween the  longitudinal  bulkhead  H-stanchion  and 
the  longitudinal  girders  fractui-ed  port  and  star- 
board. 
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III  Item  No.  48  the  welds  port  and  starboard — 
to  the  port  and  starboard  corners  of  the  deckhouse 
fractured.  Those  are  the  welds  between  the  deck- 
house corner  and  the  deck.  The  observation  that  I 
made  was  that  therefore  the  hull  was  bent  in 
a  vertical  direction  rather  heavily. 

A  ...  In  other  words,  it  would  cause  what  the 
ship  people  call  a  hogging  moment."  (Tr  2448- 
2449) 

"Q  Mr.  Hechtman,  are  the  forces  which  tend 
to  produce  the  bending  in  the  hull  and  the  hogging 
moment  which  you  have  related  in  any  way  con- 
nected or  associated  with  the  ciack  which  developed 
on  Voyage  6  at  Frames  93  and  94  port  side? 

A  I  have  already  described  a  number  of  in- 
cidents which  potentially  could  have  caused  heavy 
hogging  moments  in  the  hull  girder.  And  particu- 
larly those  included  the  grounding  described  in 
Item  No.  1  of  my  Table  3,  and  the  fracture  on  Voy- 
age 5  described  in  Items  44  to  48,  inclusive,  of  my 
Table  3. 

Going  back  to  the  gi-ounding  in  the  Fiji  Islands 
it  would  appear  from  the  nature  of  the  structural 
damage  that  the  ship  struck  in  the  vicinity  of  Bulk- 
head 95  or  thereabouts.  That  would  mean  that 
heavy  bending  stresses  causing  higher  tension 
stresses  in  the  deck  of  the  ship  immediately  above 
the  point  at  which  it  sprung  would  be  developed. 

In  the  case  of  Items  44  to  48  in  Table  3,  the  sym- 
metrical natvu^e  of  the  damage  has  already  been 
described.  The  bending  of  the  ship  which  placed 
the  deck  in  tension  and  sufficient  to  cause  a  group 
1  casualty  at  Frames  72  to  74,  which  is  approxi- 
mately 60  feet  forward  of  Frames  93  and  94. 

Q     How  many  feet  forward? 
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A  Approximately  60  feet  forward.  The  hull  is 
440  feet  long,  so  60  feet  is  not  a  very  great  fraction 
of  that  length.  It  would  appear,  therefore,  that  the 
area  in  the  region  of  Frames  93  and  94  should  also 
have  been  rather  heavily  stressed. 

Q  All  right.  Now,  you  have  discussed  the  forces 
which  would  bend  the  hull  and  which  j^ou  described 
as  a  hogging  moment.  Have  you  found  anj^hing 
in  these  surveys  of  lateral  forces  to  the  starboard 
side  of  amidships  which  would  tend  to  overstrain 
the  port  side  shell  plating? 

A  Yes,  I  have.  I  am  speaking  now  of  the  more 
or  less  horizontal  forces  which  would  strike  the  ship 
starboard  in  amidships  portion  so  as  to  place  the 
port  side  shell  of  the  ship  in  tension.  I  can  judge 
the  nature  of  these  forces  onl}^  by  the  severity  of 
the  damage  which  will  be  incurred  when  they 
strike  the  ship,  and  I  refer  to  Item  No.  10  in  Table 
3  which  refers  to  the  A.B.S.  Report  No.  1188  dated 
November  2nd,  1947.  The  nature  of  the  damage 
there  is  extensive  damage  to  frames  and  beams, 
Frames  54  to  58  starboard  side. 

I  have  already  read  the  excerpt  from  the  ship's 
log  describing  the  weather  conditions  under  which 
this  occurred.  Sheets  numbered  2  and  3,  I  believe, 
cover  all  the  damage  to  the  hull.  There  is  a  Sheet 
No.  4  which  does  not,  I  believe,  cover  any  damage 
to  the  hull  structure  itself.  They  list  a  number  of 
items  in  which  the  frames  and  some  of  the  welding 
and  stiffener  angles  w-ere  bent  or  fractured."  (Tr 
2293-2295,  2452-2454). 
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,  The  wavy  bottom  plates  on  the  SS  PENNSYLVANIA 
;were  never  corrected  and  Mr.  Hechtman's  testimony 
on  this  point  is  as  follows: 

"Q     The  bottom  plates  that  were  replaced,  Mr. 
Hechtman,  how  did  they  compare  either  in  number 
;       or  in  area  with  the  bottom  platings  that  were  noted 
as  being  wavy  in  Item  No.  13? 

A  I  believe  there  are  about  60  plates,  between 
[  50  and  60  plates  which  would  be  called  the  bottom 
I  of  the  ship  lying  between,  lying  from  the  forward 
:  end  of  No.  2  hatch  to  the  aft  end — forward  end 
I       of  No.  2  hold  to  the  aft  end  of  No.  5  hold,  and  I 

have  noted  one  plate,  I  believe  previously,  which 

was  renewed. 

THE  WITNESS:   "The  requirements  of  Lloyd's 
I       with  respect  to  distortions  greater  than  %  of  an 
I       inch  is  that  the  bottom  be  strengthened  as  soon  as 
possible."  (Tr  2402-2405). 

"Q  Mr.  Hechtman,  do  you  agree  with  the  re- 
quirements of  Lloyd's  with  respect  to  distortions 
in  excess  of  %  of  an  inch  in  bottom? 

A     Yes  I  do."  (Tr  2406) 

"THE  WITNESS:  The  action  of  a  member  in 

I  compression  which  is  bent  is  impaired  to  the  ex- 

:  tent,  if  the  distortion  is  %  of  an  inch  in  a  distance 

1  of  30  or  36  inches  as  it  is  in  the  case  of  most  ships, 

!  to  the  extent  that  if  it  is  heavily  loaded  that  mem- 

]  ber  will  be  forced  to   deform  permanently.   It  is 

I  the  hope  of  the  designers  that  their  members  will 

!  not  be  forced  to  deform  permanently  under  load." 

'        (Tr  2406-2407) 
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"Q  What  effect,  if  any,  did  the  distortion  have 
upon  the  susceptibihty  of  the  vessel  to  brittle  frac- 
ture? 

A  The  bottom  plate  of  this  ship,  as  I  remember, 
was  somewhat  under  three-quarters  of  an  inch  in 
thickness,  if  my  memory  is  correct.  It  spans  a  dis- 
tance of  three  feet,  which  is  the  frame  spacing,  and 
if  adjacent  panels  are  distorted  most  of  that  distor- 
tion exists  in  the  central  portion  of  the  span  be- 
tween frames.  And  the  distortion  of  three-quarters 
of  an  inch  must  have  been  a  permanent  distortion, 
and  therefore  the  material  must  have  yielded.  Since 
it  has  been  permanently  distorted,  permanently 
yielded,  it  must  therefore  be  subject  to  the  phe- 
nomenon of  strain  aging. 

Q  In  the  manner  that  you  have  described  as 
shown  by  your  tests? 

A  Yes.  There  is  also  another  effect  of  wavy 
bottom  plating  which  is  separate  from  that  of  strain 
aging. 

Q     What  is  that  other  effect? 

A  It  is  the  effect  upon  the  strength  of  the  hull 
girder  as  a  whole."  (Tr  2418-2419) 

"A  .  .  .  permanent  crookedness  or  cui\<-  e 
in  a  compression  member,  reduces  its  strength. 

Q  Is  that  the  other  effect  that  you  mentioned 
with  respect  to  the  significance  of  wavy  bottom  as 
noted  in  Item  No.  13? 

A     That  is  correct."  (Tr  2422) 
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Mr.  David  P.  Brown,  defending  the  position  of  the 
American  Bureau  of  Shipping  that  a  wavy  bottom  plate 
on  a  welded  steel  merchant  vessel  is  not  significant 
(Tr  2790-2791)  admitted  that  the  Ship  Structure  Com- 
mittee has  commenced  consideration  of  this  problem. 
Mr.  Brown  also  testified  that  where  a  waviness  occurs 
in  the  forward  portion  of  the  bottom  of  the  vessel,  the 
bottom  plates  are  repaired.  In  so  testifying,  he  stated: 

"Q     Whey  do  they  repair  them? 

A  Because  if  you  let  it  go  it  simplj^  gets 
progressively  worse.  It  is  a  slamming  condition. 

Q     Then  what  happens? 

A  If  it  gets  bad,  it  will  start  some  fastenings 
and  rivets  coming  loose,  or  with  the  w-elded  ships 
you  may  even  develop  small  fractures  at  the  point 
where  it  crosses  the  floor  or  the  girder  in  the  bot- 
tom." (Tr2798) 


\        Mr.  Brown  admitted  that  the  condition  of  wavy 

I  bottom  has  required  strengthening  of  the  tank  tops; 

I  the  same  strengthening  which  Mr.  Godfrey  testified 

I  should  have  been  done  after  the  Class  1  casualty  which 

I 

I  occurred  on  Voyage  5  (Tr  2158;  2161).  The  Maritime 

i 

t  Administration  has  proposed  such  strengthening   (Tr 

420);  the  Coast  Guard  in  some  districts  has  required 

it   (Tr  2492);   Lloyd's  Registry  of  Shipping  requires 

strengthening  of  the  tank  tops  (Tr  2813),  as  does  the 
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Bureau  Veritas  (the  French  Classification  Society),  and 
The  Netherlands  Shipbuilders  Research  Association 
(Tr  2787).  It  is  significant  indeed  that  the  JOPLIN 
VICTORY,  while  being  operated  by  the  State  Steamship 
Company,  had  her  tank  tops  strengthened  after  it  sus- 
tained the  second  Class  1  casualty  ever  sustained  by 
a  Victory  ship  (Tr  2908-2909) .  The  refusal  of  petitioner 
State  Steamship  Company  to  follow  safe  practices  in 
the  maintenance  of  its  ships  is  demonstrated  by  the 
fact  that  of  the  five  Class  1  casualties  sustained  by 
Victory  class  ships  in  over  2,000  ship  years'  experience, 
three  of  those  casualties  were  sustained  by  ships  op- 
erated by  petitioner  State  Steamship  Company. 

It  is  apparent  from  the  testimony  of  Professor 
Hechtman  that  the  hull  structure  of  the  SS  PENNSYL- 
VANIA had  been  subjected  to  abnormal  stresses  pro- 
ducing a  condition  known  as  "strain  aging"  (Tr.  2427- 
2428)  which  increased  its  susceptibility  to  brittle  frac- 
ture in  cold  temperatures  (Tr  2413-2414).  This  serious 
weakness  of  the  hull  of  the  vessel  is  convincingly  con- 
firmed by  the  fact  that  the  vessel  on  Voyage  5  sustained 
her  first  Class  1  hull  casualty,  consisting  of  a  22  foot 
deck  fracture,  in  an  air  temperature  of  54°  and  a  water 
temperature  of  60°  which  is  admitted  by  petitioner's 
witness  David  P.  Brown  to  be  a  relatively  high  tem- 
perature in  which  to  sustain  a  hull  fracture  (Tr  2773). 
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The  significance  of  this  major  hull  fracture  is  found  in 
the  findings  of  the  Ship  Structure  Committee  of  the 
Board  of  Investigation,  incorporated  into  "The  Design 
and  Method  of  Construction  of  Welded  Steel  Merchant 
Vessels",  Section  H,  Finding  G,  p  9  (Exh  185)  where 
it  is  reported: 

"The  highest  incident  of  fracture  occurs  under  the 
combination  of  low  temperature  and  heavy  seas." 


The  foregoing  22  foot  deck  fracture  was  classified 
'  as  a  Class  1  casualty,  defined  by  the  Ship  Structure 
Committee  as  one  which  has  weakened  the  main  hull 
I  structure  so  that  the  vessel  is  lost  or  in  dangerous  con- 
\  dition  (Tr  1864-1865)  or  one  where  the  strength  of 
.  the  sti-ucture  is  so  weakened  that  it  would  be  in  im- 
minent danger  of  further  failure  (Tr  2770).  This  was 
■  the  first  Class  1  casualty  suffered  by  a  Victory  ship  in 
I  over  2,000  ship  years'  experience  (Tr  2767-2770). 

The  record  discloses  that  after  the  vessel  sustained 
i  the  above  casualty  on  Voyage  5  it  returned  to  Portland, 
'  Oregon  in  heavy  seas  and  during  her  return  to  port 
I  the  crack  in  the  stringer  plate  was  opening  and  closing 
i  %  of  an  inch  (Tr  364).  Petitioner's  witness,  David  P. 
Brown,  recognized  the  further  stress  thereby  imposed 
,j  upon  the  vessel's  hull  in  the  following  testimony: 
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"Q     ... 

We  have  these  factors:  A  Victory  ship  which  has 
sustained  a  Class  1  casualty  such  as  a  crack  that 
was  sustained  by  the  PENNSYLVANIA  on  Voyage 
5.  While  that  crack  existed  the  ship  was  heavily 
loaded.  The  seas  were  high.  It  was  returning  to  the 
mainland  at  high  speed. 

Would  it  be  reasonable  to  expect  that  coupled 
with  the  loss  of  strength  resulting  from  the  original 
fracture,  additional  fractures  might  be  started? 

A     Yes.  Could  I  elaborate  the  answer  in  that 

hypothetical  question? 
Q     Pardon? 

A  Additional  fractures  would  be  expected  to 
be  within  the  immediate  area  in  the  girth  of  that 
particular  fracture."  (Tr  2780) 


and 


"Q  'While  crack  arresters  have  been  effective 
in  stopping  a  great  number  of  fractures,  continued 
experience  has  demonstrated  that  vessels  can  break 
in  two  in  spite  of  arresters.  In  such  cases,  however, 
the  ships  were  under  such  conditions  of  loading  and 
heavy  seas  as  to  make  it  not  unreasonable  to  expect 
that,  coupled  with  the  loss  of  strength  resulting 
from  the  original  fracture,  additional  fractures 
might  be  started.'  Do  you  agree  with  that  statement? 

A     I  agree  with  that,  yes."  (Tr  2903-2904) 


The  opinion  of  the  District  Court  in  The  ESSO  MAN- 
HATTAN, 121  F  Supp  770  (D.C.S.D.N.Y.,  1953),  1953 
AMC  1152,  presents  a  very  informative  review  of  the 
subject  of  abnormal  stresses  exerted  on  welded  steel 
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and  its  effect  in  weakening  the  structural  integrity  of 
i  welded  steel  vessels.  In  this  case  the  court  held  that 
I  the  cause  of  fracture  in  the  ESSO  MANHATTAN  was 
■  a  structural  weakness,  consisting  of  "a  defective  butt 
'  weld  in  a  ship  built  of  notch-sensitive  steel  operating 

under  climatic  conditions  which  brought  the  steel  be- 
I  low  its  critical  temperature."  The  court  found  that  the 
,  fracture  in  the  ESSO  MANHATTAN  commenced  in 
!  a  defective  butt  weld  at  the  crown  of  the  deck  and  it 
[  is  noteworthy  that  the  14  foot  crack  sustained  by  the 
I  SS  PENNSYLVANIA  in  its  fatal  voyage  likewise  com- 
!  mcnced  in  a  butt  weld  and  extended  down   14  feet 

into  the  engine  room.  The  fracture  in  the  ESSO  MAN- 
j  HATTAN  occurred  in  an  air  temperature  of  from  30 
I  to  40  degrees  and  water  temperature  of  38  degrees, 

while  the  Class  I  fracture  sustained  by  the  SS  PENN- 
,  SYLVANIA  on  Voyage  5  occurred  at  substantially 
3  higher  sea  and  air  temperatures. 

The  Design  and  Method  of  Construction  of  Welded 
:  Steel  Merchant  Vessels  (Exh  185)  contained  detailed 
I  reports  of  the  investigation  and  findings  as  to  the  cause 
I  of  fractures  in  the  ESSO  MANHATTAN  and  the  evi- 
I  dence  shows  that  petitioner's  Marine  Superintendent 
I  Vallet  was  familiar  with  this  publication  and  had  read 
I  the  same  prior  to  the  sailing  of  the  SS  PENNSYLVANIA 

i 

on  Voyage  6  ( Tr  209 ) . 


64 

That  the  SS  PENNSYLVANIA'S  hull  was  structur- 
ally weak  is  forceably  demonstrated  by  the  events  im- 
mediately attending  her  loss,  as  disclosed  by  her  radio 
message  reporting  the  14  foot  crack  down  the  port 
side  of  the  vessel  starting  in  a  weld  between  Frames 
93  and  94,  and  the  entrance  of  water  into  No.  1  hold. 

Less  than  three  months  had  elapsed  between  the 
Class  1  hull  fracture  sustained  on  the  fatal  voyage  and 
the  Class  1  casualty  which  the  vessel  sustained  on  her 
immediately  previous  Voyage  5.  In  view  of  the  fact 
that  only  5  Class  1  hull  casualties  were  recorded  as  of 
the  date  of  trial  of  this  case  for  all  Victory  class  vessels 
built  in  this  nation,  a  Class  1  hull  fracture  on  two  suc- 
cessive voyages  establishes  a  sad  record  for  the  integ- 
rity of  the  SS  PENNSYLVANIA'S  hull.  The  record  in 
this  case  clearly  supports  the  finding  of  the  trial  court 
that  the  vessel  was  structurally  weak  and  sensitive  to 
cracking. 

Two  critical  failures  in  the  hull  of  the  SS  PENN- 
SYLVANIA on  her  fatal  voyage  contiibuted  to  her  loss. 
The  first  casualty  reported  was  the  14  foot  crack  down 
the  port  side  between  frames  93  and  94,  allowing  sea 
water  to  enter  the  engine  room.  The  second  hull  fail- 
ure is  evidenced  by  the  radio  dispatch  reporting  that  sea 
water  was  entering  the  No.   1   hold. 
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Under  the  authorities  above  outlined,  the  foregoing 
hull  failures  alone  impose  upon  petitioner  the  burden 
of  coming  forward  with  an  explanation  of  the  cause 
of  the  failures  and  the  entrance  of  sea  water,  under 
a  statutory  exception  to  liability.  See  Artemis  Maritime 
Co.,  Inc.,  et  al  v.  Southwestern  Sugar  cC-  Molasses  Co., 
189  F2cl  488  (4th  Cir.,  1951);  T/z^  MEDEA,  179  F  781 
(9th  Circ,  1910);  The  SS  ASTURIAS,  40  F  Supp  168 
(D.C.S.D.N.Y.,  1941),  affirmed  126  F2d  999  (2nd  Cir., 
1942).  No  such  explanation  can  be  offered  by  petitioner 
for  either  of  the  foregoing  failures. 

As  to  the  14  foot  crack  on  the  port  side,  petitioner's 
only  explanation  is  to  assert,  generally,  that  it  was 
caused  by  the  laboring  of  the  vessel  in  the  storm,  which 
the  trial  judge  has  held  did  not  constitute  a  peril  of  the 
sea.  (In  fact,  petitioner's  only  explanation  as  to  the 
failures  and  breakdowns  suffered  by  the  SS  PENN- 
SYLVANIA in  her  final  moments  is  the  speculative, 
general  and  entirely  inadequate  conjecture  that  they 
were  all  caused  by  the  storm). 

The  significance  of  the  14  foot  crack  which  per- 
mitted water  to  enter  the  engine  room  and  the  taking 
of  water  in  the  forward  holds  becomes  apparent  when 
we  consider  that  the  PENNSYLVANIA  was  "a  one 
compartment  ship",  which  means  that  the  vessel  could 
no  longer  maintain  her  buoyancy  after  one  hold  was 
full  of  water. 
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At  pages  100-101  of  its  brief,  petitioner  makes  the 
surprising  representation  that  the  entrance  of  water 
in  the  engine  room,  caused  by  the  14  foot  crack  in  the 
vessel's  hull,  was  not  a  factor  of  unseaworthiness  and 
that  this  hull  fracture  and  the  entry  of  water  into  the 
engine  room  had  no  bearing  upon  the  vessel's  loss. 
Consider  this  assertion  in  light  of  the  definition  of  a 
Class  1  hull  fracture  as  one  which  weakened  the  main 
hull  so  that  the  vessel  is  lost  or  in  a  dangerous  condition 
(Tr  1864-1865)!  Petitioner  further  makes  the  remark- 
able assertion  that  "...  the  water  entering  the  engine 
room  never  gave  any  trouble"  (petitioner's  brief, 
p  101).  The  contrary  is  established  by  the  very  ship's 
radio  message  reporting  this  crack  and  advising  that 
the  vessel  would  turn  around  as  soon  as  possible  and 
proceed  to  Seattle. 

The  dire  circumstances  of  a  ship  crippled  in  heavy 
seas  by  a  Class  1  hull  fracture,  placing  the  vessel  in 
imminent  danger  of  further  failure  (Tr  2770)  is  obvi- 
ous. The  continued  existence  of  this  fracture,  coinci- 
dent with  the  subsequent  entry  of  water  in  No.  1  hold, 
the  entry  of  water  through  No.  2  hatch  and  the  com- 
plete breakdown  of  the  steering  systems,  has  a  clear 
causal  relationship  to  the  foundering  of  the  SS  PENN- 
SYLVANIA. Certainly  the  fracture  created  an  im- 
mediate and  major  weakness  in  the  vessel's  hull  at  a 
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time  when  all  the  capacities  of  a  staunch  ship  were 
needed. 

What  was  the  cause  of  taking  water  in  No.  1  hold?  At 
pages  108  and  109  of  its  brief,  petitioner  admits  that  it 
cannot  explain  the  cause  stating,  "Nor  is  there  in  the 
evidence  any  information  as  to  how  or  why  water  got 
into  No.  1  hold."  Then  at  page  109,  petitioner  specu- 
lates that  the  cause  was  the  violence  of  the  seas. 

Again  petitioner  completely  fails  to  appreciate  that 
under  both  American  and  Canadian  authorities  it  is 
obliged  to  come  forward  with  a  specific  and  adequate 
explanation  for  the  structural  failures  of  the  vessel  al- 
lowing entry  of  water  in  No.  1  hold.  It  has  not  carried 
this  burden  if  the  issue  is  left  in  doubt.  Conjecture  will 
not  suffice. 

Actually  petitioner  cannot  offer  an  adequate  ex- 
planation for  the  hull  failures  evidenced  by  the  14  foot 
crack  on  the  port  side  and  the  flooding  of  No.  1  hold. 
It  cannot  show  that  the  portions  of  the  vessel  sustaining 
these  hull  casualties  were  inspected  at  all  subsequent 
to  the  routine  annual  survey  in  August,  1951. 

In  our  opening  brief  we  have  pointed  out  that  the 
only  inspection  given  this  vessel  at  the  conclusion  of 
Voyage  5  was  a  routine  visual  inspection  of  the  under- 
water portion  of  the  hull.  No  examination  whatsoever 
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was  made  of  the  portion  of  the  hull  above  water.  No 
examination  was  made  of  the  main  deck  of  the  vessel 
where  numerous  fractures  had  been  discovered  in  the 
past,  primarily  at  pad  eyes.  The  failure  to  examine  the 
main  deck  was  particularly  negligent  in  view  of  the 
evidence  that  the  22  foot  deck  fracture  sustained  on 
Voyage  5  opened  and  closed  one-quarter  of  an  inch 
during  the  vessel's  return  to  port,  which  imposed  a 
further  strain  on  the  vessel's  hull  and  created  further 
susceptibility  to  additional  fractures  (Tr  364;  2780). 
No  examination  was  made  of  the  interior  of  the  vessel's 
hull,  which  at  the  time  of  drydocking  at  the  conclu- 
sion of  Voyage  5  was  not  even  unloaded.  Inspecting 
personnel  of  the  American  Bureau  of  Shipping  and  the 
Coast  Guard  were  not  advised  of  the  damage  sustained 
on  Voyage  5  or  given  any  instruction  or  information 
which  would  guide  and  determine  the  extent  of  their 
inspection,  which  was,  accordingly  limited  to  a  routine 
visual  inspection  of  the  underwater  body. 

Under  the  above  circumstances  petitioner  seeks  to 
rely  upon  statements  of  various  surveyors,  representa- 
tives of  the  Coast  Guard  and  the  American  Bureau 
of  Shipping,  and  certificates  to  the  effect  that  the  ship 
was  seaworthy,  which  statements  and  certificates  were 
the  product  of  earlier  surveys.  In  this  case  we  are,  of 
course,  interested  only  in  the  seaworthiness  of  the  ves- 
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sel  for  its  intended  voyage  at  the  inception  of  Voyage  6, 
considering  the  season  and  route  to  be  traversed. 
We  are  not  interested  in  certificates  and  statements 
made  as  a  result  of  inspections  in  prior  years.  Petitioner 
apparently  fails  to  appreciate  that  the  seaworthiness 
of  a  vessel  for  a  particular  voyage  is  an  intrinsic  fact. 
The  vessel  was  seaworthy  in  all  respects  for  the  in- 
tended voyage  or  she  was  not,  and  all  the  pronunciations 
and  certificates  in  the  world  will  not  alter  her  status. 
hi  fact,  they  do  not  constitute  evidence  of  her  status  at 
the  inception  of  Voyage  6.  Any  statements  made  or 
cerificates  issued  respecting  this  vessel  between  the  con- 
clusion of  Voyage  5  and  the  inception  of  Voyage  6  must 
be  weighed  in  light  of  the  limited  and  superficial  ex- 
amination given  the  ship  during  this  period.  Such  state- 
ments or  certificates  are,  a<  cordingly,  to  be  discounted 
on  the  issue  as  to  the  sea^  vorthiness  of  the  SS  PENN- 
SYLVANIA as  well  as  petii' oner's  exercise  of  due  dili- 
gence. In  this  respect  the  following  statement  in  Com- 
pagnie  Maritime  Francaise  v.  Meyer,  248  F  881,  at 
p  885,  (9th  Cir.,  1918)  is  particularly  applicable: 

"In  the  present  case  the  court  below  was  of  the 
opinion  that  the  testimony  of  the  experts  who  in- 
spected the  vessel  before  her  voyage  began  was  not 
conclusive;  that  the  inspection  was  general,  largely 
visual  and  not  particularly  of  the  parts  which 
proved  defective.  The  evidence,  we  think,  sustains 
that  conclusion.  There  is  no  testimony  that  any  of 
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the  inspectors  made  other  than  visual  examination, 
except  the  witness  Le  Roy,  who  testified  that  he 
sounded  with  a  hammer  the  ship's  sides,  and  all 
accessible  rivets,  including  those  of  the  hull,  but 
that  he  could  not  examine  all  rivets  for  the  reason 
that  at  that  date,  August  27,  1907,  there  was  cargo 
in  the  hold."  ( Emphasis  supplied ) . 

The  lack  of  significance  of  formal  surveys  and  cer- 
tificates under  similar  circumstances  was  recognized 
by  the  Oregon  Federal  District  Court  in  The  NINFA, 
156  F  512  (D.C.D.  Ore.,  1907),  where  Judge  Wolver- 
ton  stated  at  p  525 : 

"I  place  but  slight  value  on  the  surveys  of  the 
Italian  Consul  and  Lloyd's  surveyors,  made  before 
the  ship  left  London,  as  their  duties  do  not  call  for 
that  rigid  inspection  and  the  application  of  known 
tests  for  the  discovery  of  fault  required  of  the  owner 
for  the  determination  of  whether  his  vessel  is  sea- 
worthy." 


And  in  Artemis  Maritime  Co.,  Inc.  et  al  v.  Southwestern 
Sugar  &  Molasses  Co.,  189  F2d  488  (4th  Cir.,  1951 ), 
at  p  492: 

"Clearly  the  duty  of  the  shipowner  here  is  non- 
delegable .  .  .  While  various  precautions  have  some 
evidentiary  value,  neither  'visual  inspection'  .  .  . 
nor  'inspection  of  hull  and  machinery  of  the  vessel' 
.  .  .  nor  'diligence  in  the  acquisition  of  seaworthi- 
ness certificates^  ...  is  conclusive  as  to  the  fulfill- 
ment by  the  vessel  owner  of  his  duty  to  exercise 
the  requisite  care  .  .  .  All  the  testimony,  and  all 
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the  surrounding  facts  and  circumstances,  must  be 
considered."  (Emphasis  supplied) 


See  also  The  FELT  RE,  30  F2d  62  (9th  Cir.,  1929),  1929 
'!       AMC  279;  HIDEOUT,  No.  7,  53  F2d  322  (9th  Cir. 
1931),  1931  AMC  1870;  The  CYPRIA,  137  F2d  326 
(2nd  Cir.  1943). 

Under  the  basic  test  of  seaworthiness  enunciated  by 
I  the  United  States  Supreme  Court  in  The  SILVIA,  171 
US  462,  43  L  ed  241,  (1898),  it  is  clear  that  the  weak- 
i  ness  in  the  hull  of  the  SS  PENNSYLVANIA  at  the  incep- 
tion of  Voyage  6  was  such  that  she  was  not  reasonably 
fit  to  carry  cargo  undertaken  to  be  transported,  con- 
sidering the  season  and  the  waters  to  be  traversed. 

C.   Evidence  of  a  Defective  Steering  System. 

The  trial  court  found  that  the  failure  or  breakdown 

of  the  vessel's  steering  system  in  heavy  seas  was  a 

■  product  of  the  unseaworthy  condition  of  the  steering 

machinery  at  the  inception  of  Voyage  6  and  that  such 

failure  was  a  proximate  cause  of  the  vessel's  loss. 

I        The  first  radio  message  of  the  ship  reporting  the 
,  failure  of  its  steering  system  was  originated  at  1807 
GMT  January  9  and  appears  as  follows: 

"ENDEAVORING  TO  STEER  COURSE  OF  110  DE- 
GREES CANT  STEER  AT  PRESENT  TAKING 
WATER  NR  ONE  HOLD  AND  ENGINE  ROOM". 
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At  1930  GMT  January  9  the  vessel  transmitted  a  dis- 
patch confirming  that  the  vessel  couldn't  steer  and 
stating  that  if  the  steering  gear  could  not  be  fixed  it 
would  require  assistance. 

At  2015  GMT  January  9  the  vessel  reported  that  it 
was  using  hand  steering  and  at  0004  GMT  January  10 
the  vessel  reported  that  she  had  the  steering  gear  fixed 
but  could  not  steer  as  the  rudder  was  too  far  out  of  the 
water.  Of  course,  by  this  time  the  vessel  had  taken 
water  in  No.  1  hold  and  No.  2  hold  was  flooded,  both 
holds  being  loaded  with  bulk  grain. 

The  e\adence  accordingly  establishes  that  on  the 
fifth  day  out  of  port  the  SS  PENNSYLVANIA,  while 
proceeding  in  heavy  seas,  sustained  a  critical  failure 
of  her  steering  system.  For  a  period  of  six  hours,  and 
until  some  twenty-foui'  minutes  before  the  ship  was 
abandoned  her  main  steering  engine  was  not  function- 
ing. Under  all  authorities  there  is  no  question  that  the 
complete  failure  of  this  vital  machinery  on  the  fifth 
day  out  of  port  during  a  critical  period  in  the  storm, 
and  when  the  vessel  had  suffered  a  Class  1  hull  frac- 
ture, gives  rise  to  a  presumption  that  the  steering  sys- 
tem was  defective  and  unseaworthy  at  the  time  the 
vessel  sailed. 

Again  the  burden  is  cast  upon  petitioner  to  come 
forward  with  a  satisfactory  explanation  of  the  cause 
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of  the  breakdown  under  a  statutory  exception  to  lia- 
bility, and  to  prove  tlie  exercise  of  due  diligence  in  the 
inspection  and  repair  of  the  steering  equipment.  This 
the  petitioner  has  not  done,  as  the  trial  judge  has  held. 

In  Metropolitan  Coal  Co.  v.  Howard,  155  F2d  780 
(2nd  Cir.,  1946),  Judge  Learned  Hand  stated,  at  p  783: 

".  .  .  for  courts  have  recognized  over  and  over  again 
that  unfitness  developing  in  a  vessel  shortly  after 
she  breaks  ground,  is  proof  enough  of  unseaworthi- 
ness." 


See  also  The  SOUTHWARK,  191  U.S.  1,  48  L  ed  65 
(1903). 

The  breakdown  of  a  vessel's  steering  system 
has  been  the  principal  issue  in  a  number  of  leading 
admiralty  decisions  and  in  each  case  it  has  been  held 
that  the  steering  failuie  gave  rise  to  a  presumption 
that  the  vessel  was  not  seaworthy,  imposing  upon  the 
shipowner  the  burden  of  proving  the  exercise  of  due 
diligence  and  explaining  the  cause  of  the  failure  under 
a  statutory  exception  to  liability.  This  rule  was  stated 
as  follows  in  The  A.  H.F.  SEEGER,  104  F2d  167  (2nd 
Cir.,  1939),  where  the  court  stated  at  p  168: 

".  .  .  it  is  common  knowledge  that  the  breaking 
of  machinery  as  a  result  of  which  damage  occurs, 
is  not  normal.  .  .  In  such  a  case  there  is  ordinarily 
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fault  on  the  part  of  the  owner  in  operating  a  vessel 
that  is  not  seaworthy  and  the  law  casts  upon  him 
the  burden  of  showing  not  only  what  happened  but 
what  was  done  and  what  would  have  been  neces- 
sary to  avert  the  casualt}^  The  Reichert  Line,  (2d 
Cir.)  64  F.  2d  13;  Cranberry  Creek  Coal  Co.  v.  Red 
Star  Towing  and  Transportation  Co.  (2d  Cir.)  33 
F.  2d  272;  In  Re  Reichert  Towing  Line  (2d  Cir.) 
251F.214,217." 


In  a  recent  case,  The  IONIAN  PIONEER,  236  F2d  78 
(5th  Cir.,  1956),  1956  AMC  1750,  it  was  found  that 
the  vessel  stranded  as  a  result  of  the  failure  of  the 
steering  apparatus.  The  shipowner  w-as  unable  to  rebut 
the  presumption  of  unseaworthiness  thereby  arising 
and  could  not  show  the  exercise  of  due  diligence  in 
inspection  and  repair  of  the  steering  machinery.  In 
denying  exoneration,  the  Fifth  Circuit  stated,  at  p  80: 

"The  libelant  has  never  shu'ked  its  burden.  Com- 
mercial Molasses  Corp.  v.  New  York  Tank  Barge 
Corp.,  314  U.S.  104,  ...  86  L.Ed.  89,  1941  A.M.C. 
1697,  of  affirmatively  establishing  a  case  under  the 
contract  of  private  carriage  which  warranted  at 
least,  due  diligence  to  make  the  vessel  seaworthy, 
and  by  reflex,  from  this  and  the  catch-all  exculpa- 
tory clause  so  tenderly  embraced  by  shipowner,  im- 
posed liability  where  the  stated  exception  was  not 
made  out.  The  Zesta,  5  Cir.,  212  F.2d  137,  1954 
A.M.C.  899;  The  Framlington  Court,  5  Cir.,  69  F.2d 
300,  1934  A.M.C.  272.  It  reasoned  correctly  that 
if  the  strandings  were  caused  by  unseaworthiness 
due  to  lack  of  due  diligence,  then  it  was  not  an  ex- 
cepted "loss  or  damage  arising  or  resulting  from  ( I ) 
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navigational  error,  (2)  stranding  or  (4)  latent  de- 
fect, (6)  any  other  cause  without  actual  fault  or 
privity.  The  Fohnina,  212  U.S.  354  ...  53  L.Ed.  546; 
and  certainly  not  if  these  were  merely  concurring 
causes.  Conipania  dc  Navigacion  La  Flecha  v. 
Brauer,  168  U.S.  104,  118,  ...  42  L.Ed.  398;  The 
Olga  S.,  5  Cir.,  25  F.2d  229,  1928  A.M.C.  831. 

"In  this  task,  while  ultimate  risk  of  non-persuasion 
may  have  been  on  the  cargo,  it  had  the  usual  ad- 
vantages of  a  bailor  putting  on  the  carrier,  as  the 
person  having  the  means  of  knowledge,  the  obli- 
gation of  coming  forward  with  some  explanation. 
Commercial  Molasses  Corp.  v.  New  York  Tank 
Barge  Corp.,  supra;  The  Northern  Belle,  9  Wall 
526,  76  U.S.  526,  19  L.Ed  746,  748;  Southern  Ry. 
Co.  V.  Prescott,  240  U.S.  632  ..  .  60  L.Ed.  836,  and 
a  presumption  of  unseaworthiness  existing  at  the 
beginning  of  the  voyage,  where  machinery,  gear, 
or  appliances  fail  shortly  after  the  beginning  of 
the  voyage  without  accident,  stress  of  weather,  or 
the  like,  furnishing  an  adequate  explanation  as  a 
likely  cause.  The  Southwark,  191  U.S.  1,  ...  48 
L.Ed.  65;  The  Olancho,  D.C.S.D.N.Y.,  115  F.  Supp. 
107,  1953  A.M.C.  1040;  The  Agwimoon,  D.C.Md., 
24  F.2d  864,  1928  A.M.C.  645,  affirmed  4  Cir.,  At- 
lantic Gulf  &  West  Indies  Steamship  Lines  v.  Inter- 
ocean  Oil  Company,  31  F.2d  1006,  1929  A.M.C. 
570." 


The  following  comments  of  the  court  in  The  IONIAN 
PIONEER,  supra,  236  F2d  78,  83,  on  the  shipowner's 
failure  to  exercise  due  diligence  in  inspection  and  re- 
pair of  the  steering  machinery  have  particular  appli- 
cation to  the  instant  case: 
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".  .  .  Was  the  unseaworthiness  caused  by  the 
owner's  failure  to  exercise  due  dihgence?  On  this 
the  only  serious  concern  is  whether  the  shipowner 
ought  to  have  known  of  these  defects  because,  save 
for  diligence  in  obtaining  certificates  of  seaworthi- 
ness from  Helenic  or  Lloyds  classification  societies 
and  which  is  certainly  not  the  test,  see  KNAUTH, 
supra,  page  187;  Abbazia  (S.D.N.Y.),  127  Fed.  495; 
Poleric  (4  Cir.),  1928  A.M.C.  761,  25  F.  (2d)  843, 
cert.  den.  278  U.S.  623;  Edgar  F.  Coney,  (5  Cir.), 
1934  A.M.C.  1122,  1129,  72  F.  (2d)  490;  and  a  few 
superficial  repairs  to  parts  of  the  steering  apparatus, 
the  last  of  which  for  the  engine  was  July  12,  1951, 
and  for  the  telemotor,  January  31,  1950,  the  record 
is  completely  silent  of  any  serious  inspection  and 
survey  of  the  entire  steering  machinery  before  this 
charter  party  voyage  began."  (Emphasis  supplied) 


Petitioner's  complete  failure  to  show  the  exercise 
of  due  diligence  in  inspection  and  care  of  the  vital 
steering  machinery  of  the  SS  PENNSYLVANIA  cor- 
responds to  The  MEANTICUT-BEDFORD,  65  F  Supp 
203  (D.C.S.D.N.Y.,  1946)  1946  AMC  178,  where  a  col- 
lision resulted  when  the  steering  gear  of  the  BEDFORD 
jammed.  The  owner  of  the  BEDFORD  could  not  estab- 
lish the  exercise  of  due  diligence  by  showing  a  routine 
operating  test  of  the  steering  gear  just  before  the  voyage 
in  question  commenced,  or  by  the  production  of  sur- 
veyors' certificates,  one  certificate  as  to  the  steering 
gear  and  its  connections  having  been  issued  just  three 
months  before  the  vessel  sailed.  In  holding  the  owner 
of  the  BEDFORD  liable  the  court  stated,  a  p  209: 
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"In  addition  to  the  survey  by  Lloyd's  in  January, 
1940  (referred  to  above)  there  is  a  Lloyd's  report 
dated  July  20,  1941,  of  a  survey  and  another  report 
dated  February  28,  1942,  of  one  made  on  January 
7,  1942,  in  both  of  which  the  'steering  gear  and  its 
connections'  were  reported  'Good.'  However,  Mac- 
Corkindale,  Lloyd's  representative  who  made  the 
last  two  surveys,  testified  that  no  megger  test  nor 
electrical  equipment  examination  was  made  on 
either  of  these  survej's.  Lloyd's  inspections  in  1941 
and  1942  apparently  were  not  full  surveys,  for  al- 
though reports  state  the  steering  gear  was  examined, 
no  electrical  equipment  was  tested.  In  any  event 
certificates  of  surveyors  and  inspectors  are  to  be 
valued  in  the  light  of  the  actual  facts  disclosed. 
The  Doris  Kellogg,  1937  A.M.C.  254,  18  F.  Supp. 
159. 

"According  to  the  Bedford's  deck  log  and  the 
testimony  of  her  Third  Officer,  a  routine  operating 
test  of  the  steering  gear  was  made  on  the  morning 
of  April  9,  before  sailing  from  the  Bayonne  and  it 
w'as  reported  'in  good  order.'  The  test  consisted  of 
repeatedly  turning  the  wheel  and  watching  the 
indicator." 


As  we  have  pointed  out  in  our  opening  brief  (pages 
32  through  39),  petitioner  has  failed  to  introduce  any 
evidence  of  inspection  and  repair  of  the  steering  sys- 
tem which  even  approach  the  standard  of  due  diligence 
laid  down  by  the  foregoing  decisions.  The  last  in- 
spection of  the  steering  system  of  the  vessel  was  in 
August,  1951  and  this  w^as  confined  strictly  to  an  ex- 
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ternal  examination  of  the  steering  parts  and  the  very 
"routine  operating  test"  held  inadequate  by  the  court 
in  The  MEANTICUT -BEDFORD,  supra. 

The  hydrauHc  pumps  were  not  opened  up  and  in- 
ternal parts  of  the  steering  system  were  not  inspected 
in  the  August,  1951  survey.  In  fact  the  record  is  barren 
of  any  evidence  that  such  an  examination  of  the  steer- 
ing system  of  the  SS  PENNSYLVANIA  was  ever  made 
by  petitioner.  Petitioner  would  excuse  its  neglect  of 
this  vital  equipment  by  asserting  that  the  proof  of  its 
seaworthiness  is  that  it  had  worked  all  right  in  the 
past  (petitioner's  brief,  p  104). 

There  is  likewise  no  satisfactory  evidence  of  inspec- 
tion or  test  of  the  emergency  or  hand  steering  gear. 
The  August,  1951  survey  does  not  disclose  even  an  op- 
erating test  of  this  equipment  and  as  discussed  in  our 
opening  brief  the  emergency  steering  system  was 
found  to  be  jammed  by  shifting  cargo  when  the  vessel 
w^as  in  Portland,  Oregon  during  Voyage  5.  Petitioner's 
Marine  Supei-intendent,  Vallet,  gave  this  difficulty  his 
personal  attention  but  took  no  measures  to  prevent 
a  subsequent  jamming  if  the  cargo  should  shift  again. 

In  discussing  the  failure  of  the  steering  gear  (peti- 
tioner's brief,  pp  102  through  108),  petitioner  presents 
a  bizarre  interpretation  of  the  radio  traffic  relating  to 
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the  breakdown  of  this  equipment.  He  quotes  the  fol- 
lowing radiogram: 

"091730Z  GMT  51.09  N  141.31  W  ENDEAVORING 
TO  STEER  COURSE  OF  110  DEGREES  CANT 
STEER  AT  PRESENT  TAKING  WATER  NR  ONE 
HOLD  AND  ENGINE  ROOM." 


From  the  dispatch  above  quoted,  petitioner  advances 
its  conclusion  that  the  vessel  did,  in  fact,  turn  com- 
pletely around,  which  has  no  satisfactory  foundation  in 
evidence.  In  the  above  quoted  dispatch  the  Master 
merely  reported,  in  effect,  that  he  would  endeavor  to 
steer  110°  but  in  the  same  dispatch  he  states  without 
qualification  that  he  could  not  steer  at  all.  The  fact 
that  he  could  not  steer  at  all  is  then  confirmed  cate- 
gorically by  the  subsequent  radiogram,  as  follows: 

1905  GMT  TAKING  WATER  NUMBER  ONE  HOLD 
DOWN  BY  HEAD  CAN  NOT  STEER  OR  GET  FOR- 
WARD TO  SEE  WHERE  TROUBLE  IS  PUMPS 
HOLDING  IN  ENGINE  ROOM  IF  WE  CAN  NOT 
FIX  STEERING  GEAR  WILL  REQUIRE  ASSIST- 
ANCE VERY  HIGH  SEAS  CAN  NOT  GET  ON  DECK 
AT  PRESENT  DECK  LOAD  ADRIFT  TAKING 
TARPAULINS  OFF  FORWARD  HATCHES  CAN 
NOT  GET  ON  DECK  TO  SECURE  MASTER. 

The  astounding  feature  in  petitioner's  treatment  of 
the  vessel's  steering  failure  is  its  assertion  (petitioner's 
brief,  p  103)  that  the  "undefined  trouble  with  the  steer- 
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ing  gear"  was  "not  very  serious".  If  it  wasn't  very 
serious  the  prevailing  weather  and  sea  conditions  were 
certainly  not  of  the  violence  petitioner  represents  them 
to  be.  The  radio  messages  of  the  vessel  estabUsh  with- 
out question  that  the  vessel  could  not  steer  and  that  her 
steering  system  failed  completely  during  a  critical 
period  in  the  storm.  This  complete  loss  of  steerageway 
would  have  placed  the  SS  PENNSYLVANIA  in  a  very 
serious  situation  in  any  combination  of  heavy  seas  and 
weather.  It  is  also  very  obvious  that  any  failure  or 
trouble  whatsoever  with  the  steering  system  of  a  ship 
during  a  storm  in  the  North  Pacific  is  of  dire  conse- 
quence. In  the  case  of  the  SS  PENNSYLVANIA  the 
steering  failure  prevented  her  from  maintaining  any 
steerageway  and  left  her  at  the  mercy  of  the  waves  with 
a  Class  1  hull  fracture  on  the  port  side,  with  water 
pouring  through  her  No.  2  hatch  and  flooding  her 
No.  1  hold,  and  with  cargo  drifting  about  her  forward 
deck. 

What  was  the  cause  of  the  failure  of  the  steering 
system?  Petitioner  appears  quite  confused  as  to  the  law 
on  this  point  for  it  asserts  (petitioner's  brief,  p  108) 
that  cargo  claimants  must  point  out  the  specific  un- 
seaworthy  feature  of  this  gear.  Petitioner  forgets  that 
the  cargo  claimants  had  no  opportunity  to  inspect  this 
gear  and  certainly  did  not  govern  or  control  the  degree 
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of  examination,  repair  and  replacement  which  due 
diligence  required  of  the  shipowner  under  the  circum- 
stances. The  rule  is  of  course  to  the  contrary,  under 
all  authorities  reviewed  above,  and  as  stated  in  The 
A.H.F.  SEEGER,  104  F2d  167  (2nd  Cir.,  1939),  1939 
AMC  792,  the  burden  is  cast  upon  the  shipowner  "of 
showing  not  only  what  happened  but  what  was  done 
and  what  would  have  been  necessary  to  avert  the 
casualty".  This  petitioner  has  not  done  and  if  it  is  con- 
tent to  rely  upon  the  superficial,  inadequate  inspec- 
tions which  the  record  in  this  case  discloses,  petitioner 
assumes  the  responsibility  for  such  defects  as  may  exist 
and  which  a  diligent  examination  would  reveal. 
Warner  Sugar  Refining  Co.  v.  Munson  S.  S.  Line,  23 
F2d  194  (D.C.S.D.N.Y.,  1927). 

D.  Evidence  of  the  Unseaworthy  Condition  of  the  Forward 
Hatches,  the  Insecure  Carriage  and  Stowage  of  For- 
ward Deck  Cargo. 

The  trial  court  found  that  deck  cargo  on  the  for- 
ward deck  came  adrift,  taking  off  tarpaulins  on  the 
forward  hatches,  and  that  No.  2  hatch  was  open  and 
full  of  water.  These  events  were  found  to  be  factors 
of  unseaworthiness  contributing  to  the  vessel's  loss  and 
the  product  of  the  unseaworthy  condition  of  the  for- 
ward hatches  and  stowage  of  cargo  on  the  forward  deck. 
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In  our  opening  brief  (pp  50  through  58)  we  have 
discussed  the  evidence  demonstrating  petitioner's 
privity  in  connection  with  the  unseaworthy  carriage 
of  cargo  on  the  forward  deck  and  the  insecure  batten- 
ing of  the  forward  hatches.  We  shall  now  review  this 
evidence  as  it  supports  the  court's  finding  that  this 
condition  was  a  factor  of  unseaworthiness  existing  at 
the  inception  of  the  voyage  which  contributed  to  the 
loss  of  the  vessel  and  petitioner's  lack  of  due  diligence 
in  respect  thereto. 

In  considering  the  unseaworthiness  of  the  carriage 
and  stowage  of  deck  cargo  on  this  vessel,  the  test  of  sea- 
worthiness laid  down  by  The  SILVIA,  171  US  462,  43  L 
ed  241  (1898),  must  at  all  times  be  borne  in  mind,  viz., 
was  the  SS  PENNSYLVANIA  reasonably  fit  to  carry  the 
cargo  she  undertook  to  transport?  In  The  INDIEN,  5  F 
Supp  349;  affirmed  71  F2d  752  (9th  Cir.,  1934),  this 
court  has  recognized  that  the  improper  stowage  of 
articles  which  will  imperil  the  safety  of  a  ship  if  they 
come  loose,  renders  a  vessel  unseaworthy. 

We  have  pointed  out  in  our  opening  brief  that  the 
vessel  was  carrying  a  cargo  of  bulk  grain  in  her  lower 
holds  and  that  such  cargo  is  considered  a  dangerous 
cargo  requiring  the  utmost  safeguards  for  security  of 
the  hatches.  Despite  the  necessity  for  extreme  precau- 
tion in  preserving  the  security  of  the  hatches,  petitioner 
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tendered  to  the  U.  S.  Army  the  vessel's  entire  deck 
space  for  carriage  of  cargo  on  Voyage  6.  On  the  basis 
of  the  space  tendered,  the  Army  prestowage  plan  pre- 
pared by  Paul  C.  Maurice,  Marine  Superintendent  for 
the  Seattle  Port  of  Embarkation,  provided  that  a  white 
label  cargo  of  corrosive  acid,  in  5  gallon  glass  carboys, 
was  to  be  stowed  one  level  high  in  the  wings  of  No.  5 
hatch  and  that  a  red  label  cargo  of  acetylene  cylinders 
should  be  stowed  below  deck  (Tr  2120-2121;  2128- 
2134).  The  acid  carboys  were  placed  by  the  Army  for 
stowage  one  level  high  to  keep  them  below  the  bull 
rail  for  support  (Tr  2128-2132). 

In  spite  of  the  Arni}^  prestowage  plan,  the  Master 
intervened  during  the  course  of  loading  and  directed 
that  the  corrosive  acid  cargo  should  be  stowed  along- 
side No.  2  hatch  (Tr  2686-2687)  and  that  the  acetylene 
cylinders  should  also  be  stowed  on  the  foi-ward  deck 
(Tr  991;  1095-1096).  The  5  gallon  glass  carboj^s  of 
acid  were  stowed  two  tiers  high  by  No.  2  hatch  (Tr 
1004)  although  the  Army  prestowage  plan  provided 
that  these  acid  carboys  should  be  stowed  only  one  level 
high  in  the  wings  of  No.  5  hatch  (Tr  2128).  The  ac- 
tion of  the  Master  in  ordering  the  stovA'age  of  white 
and  red  label  cargo  on  the  forward  deck  contrary'  to 
the  Army  prestowage  plan,  was  made  with  the  knowl- 
edge  and  acquiescence   of  petitioner's  regularl)^   em- 
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ployed  shore-based  supercargo  who  was  in  attendance 
at  the  loading  of  the  vessel  and  in  charge  of  the  load- 
ing for  petitioner  (Tr  1155-1156).  The  stowage  of  the 
white  and  red  label  cargo  on  the  forward  deck  was 
made  well  in  advance  of  the  SS  PENNSYLVANIA'S 
departure  on  Voyage  6  and  was  reported  to  petitioner's 
Seattle  office  by  its  regularly  employed  supercargo  (Tr 
1166-1167). 

In  addition  to  the  aforementioned  acid  and  acety- 
lene cargo  the  forward  deck  of  the  SS  PENNSYLVANIA 
was  loaded  with  26  two-wheel  trailers  (Exh  188), 
stowed  on  the  starboard  side  by  No.  3  hatch  (Tr  1005). 

Petitioner  seeks  to  minimize  the  total  weight  of  the 
deck  cargo  carried  on  the  forward  deck  of  the  SS  PENN- 
SYLVANIA. It  is  not  the  weight  of  the  deck  cargo 
which  is  an  important  factor  in  this  case.  The  tragic 
consequences  of  the  ill  advised  stowage  of  any  cargo  on 
the  forward  deck  of  this  vessel,  considering  the  in- 
tended route  and  season,  the  nature  of  the  deck  cargo 
(acid  carboys  and  acetylene  cylinders),  with  the  lower 
holds  filled  with  bulk  grain,  is  graphically  revealed  by 
one  of  the  ship's  radiograms: 

".  .  .  VERY  HIGH  SEAS  CANNOT  GET  ON  DECK 
AT  PRESENT  DECK  LOAD  ADRIFT  TAKING  TAR- 
PAULINS OFF  FORWARD  HATCHES  CANNOT 
GET  ON  DECK  TO  SECURE  MASTER." 
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Petitioner  was  fully  aware  that  on  any  voyage  in 
the  North  Pacific  it  was  a  common  experience  to  take 
heavy  seas  over  the  bow  and.  sides  of  the  vessel,  with 
decks  continuously  awash.  Repeated  notation  of  such 
conditions  appears  in  the  logs  of  the  SS  PENNSYL- 
VANIA for  its  Voyages  1  through  5,  inclusive  (Exhs 
40  through  44).  In  fact,  petitioner's  Assistant  Port  En- 
gineer, Mr.  Brenneke,  testified  that  he  has  seen  w^ater 
cataract  over  the  top  of  the  forecastle  deck  two  feet 
thick  (Tr  330). 

Petitioner's  witness,  Captain  Brown  of  the  CYGNET 
III,  testified: 

"A     You  can't  send  men  out  on  deck  when  the 
vessel  is  shipping  heavy  seas  over  the  decks. 

Q     Is  that  what  you  mean  by  the  decks  being 
awash? 

A     Yes."  (Tr  1658) 


Petitioner's  complete  awareness  of  the  danger  asso- 
ciated with  carriage  of  deck  cargo,  particularly  on  a 
voyage  in  the  North  Pacific  during  the  winter  time,  is 
emphasized  by  the  following  experiences  aboai'd  the 
SS  PENNSYLVANIA  herself  in  prior  voyages: 

On  Voyage  1  a  spare  propeller  stowed  on  deck  was 
lost  overboard  in  a  storm  (Tr  159); 
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On  Voyage  2,  waves  over  the  bow  broke  off  a  reel 
spring  wire  which  rolled  back  of  No.  2  hatch  cut- 
ting four  tarps  on  No.  2  hatch  about  one  foot  in 
length  through  the  pontoon.  Vallet  testified  that 
this  was  ordinary  heavy  weather  damage  which 
happens  on  "practically  all  the  voyages"  (Tr  189); 

On  Voyage  4,  seas  over  the  starboard  after  deck 
tore  an  acid  cargo  box  adrift,  damaging  the  for- 
ward starboard  No.  4  boomrest  and  cargo  shifted. 
Vallet  testified  that  this  was  an  "ordinary  routine 
instance  that  happens  on  any  transpacific  voyage" 
(Tr  190); 

On  Voyage  5,  decks  were  awash  and  the  deck  load 
fore  and  aft  shifted.  Vallet  testified  that  this  was  not 
an  "untoward  incident"  but  "just  a  vessel  going 
through  a  regular  storm  which  happens  practically 
on  all  voyages"  (Tr  190-191 ). 


Petitioner's  witness,  Captain  Richard  A.  Johnson, 
cargo  surveyor,  testified  that  it  was  not  at  all  unusual 
to  take  heavy  seas,  or  green  seas,  over  the  foredeck  stat- 
ing, "That  is  certainly  to  be  expected  on  any  ocean- 
going voyage  or  any  time  of  the  year."  (Tr  1217).  He 
also  testified  that  it  would  be  more  dangerous  for  a 
vessel  to  sail  with  a  deck  load  than  without  a  deck 
load  (Tr  1750)  and  that  a  drifting  deck  load  is  danger- 
ous (Trl751). 

The  unseaworthy  stowage  of  cargo  on  the  forward 
deck  for  the  intended  route  and  season  is  enhanced  by 
the  testimony  of  petitioner's  witness,  Samson  Kamel, 


concerning  the  method   of  securing  the  label  cargo 
boxes.  Mr.  Kamel  testified: 

"Q  Do  you  anticipate  that  there  will  be  some 
working  of  the  cargo  and  it  will  be  necessary  to 
keep  those  turnbuckles  tightened  or  to  tighten  them 
up?  You  are  nodding  your  head  up  and  down.  I 
take  it  you  mean  to  answer,  Mr.  Kamel? 

A     Yes,  I  am  sorry. 

Q  You  anticipate,  then,  when  you  get  every- 
thing set  up  as  tight  as  you  can  that  the  turnbuckle 
will  be  about — and  separated  as  much  as  you  can 
so  that  you  can  take  it  up? 

A     That  is  right. 

Q  You  assume  by  that  that  the  seamen  will, 
during  the  course  of  the  voj^age,  at  all  times  will 
be  able  to  go  forward  and  to  keep  the  turnbuckles 
tight?  (Emphasis supplied) 

A     Yes,  sir."  (Tr  1224-1225) 


From  Kamel's  testimony  it  is  obvious  that  the  very 
security  of  the  cargo  lashings  was  predicated  upon  the 
assumption  that  the  crew  at  all  times  could  go  forward 
on  the  deck  and  keep  the  turnbuckles  tight.  The  ab- 
surdity of  this  assumption  is  revealed  by  the  events 
which  occurred  during  the  last  hours  of  the  SS 
PENNSYLVANIA. 

To  climax  the  unseaworthy  conditions  prevailing 
on  the  forward  deck  of  the  SS  PENNSYLVANIA  at 


the  inception  of  Voyage  6,  the  record  affirmatively  es- 
tablishes that  the  locking  bars  or  cross  battens  on  the 
forward  hatches  of  the  vessel  were  in  a  defective  con- 
dition immediately  prior  to  the  time  the  vessel  sailed. 
(The  cross  battens  are  a  securing  device  designed  to 
hold  the  tarpaulins  on  the  forward  hatches).  Three 
members  of  the  vessel's  crew  who  served  on  Voyage  5 
testified,  without  contradiction  on  the  record,  that  the 
cross  battens  on  the  forward  hatches  w^ere  bent  and 
buckled  in  such  a  manner  as  to  make  them  difficult 
to  secure  and  difficult  to  keep  secure  at  sea.  See  testi- 
mony of  Alvin  Huston,  ship's  carpenter  (Tr  2081- 
2082),  Richard  S.  Brooks  (Tr  2094)  and  Royce  Corn- 
well  (Tr  2100). 

Petitioner  can  point  to  no  evidence,  following  the 
conclusion  of  Voyage  5  and  prior  to  Voyage  6,  that  the 
defective  cross  battens  were  ever  repaired  or  replaced 
by  new  equipment  and  there  is  no  evidence  that  the 
cross  battens  were  inspected  during  this  period.  In  a 
rebuttal  effort  petitioner  refers  to  testimony  of  super- 
cargo Allinson,  surveyor  A.  B.  Johnson,  and  "Captain" 
Sheldrup.  However,  Allinson  did  not  make  an  inspec- 
tion and  did  not  even  know  whether  the  hatches  were 
securely  battened  (Tr  1102-1103).  A.  B.  Johnson  could 
not  state  that  the  cross  battens  were  set  up  tight  since 
that  "would  just  not  be  my  job"  (Tr  1208-1209).  Mr. 
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Sheldioip  testified  that  the  security  of  the  hatches  was 
not  his  concern,  that  he  made  no  inspection  of  the 
hatches  or  hatcli  covers  and  was  not  even  sure  the 
tarpaulins  were  set  up  tight  when  he  left  the  ship 
(Tr2702). 

Based  upon  the  evidence  reviewed  above  concern- 
ing the  stowage  of  the  forward  deck  cargo,  the  insecure 
lashings  and  defective  cross  battens,  we  have  the  testi- 
mony of  Mr.  John  D.  Gilmour  an  experienced  marine 
surveyor  (Tr  2301 )  corroborated  by  the  testimony  of 
two  experienced  master  mariners,  Captain  Harry  John- 
son (Tr  2433-2434)  and  Captain  Ulstad  (Tr  2220)  that 
the  SS  PENNSYLVANIA  was  not  seaworthy  when  she 
sailed  for  Voyage  6  in  January  across  the  North  Pacific. 

We  must  take  exception  to  the  derisive  reference 
by  petitioner  to  the  three  crew  members  who  served 
on  Voyage  5  and  whose  testimony  brought  to  light  the 
defective  condition  of  the  cross  battens  on  the  forward 
hatches.  See  the  reference  on  page  119  of  petitioner's 
brief  to  "a  cab  driver  .  .  .  ,  a  car  salesman  .  .  .  and 
an  old  ship's  carpenter."  The  record  shows  that  Mr. 
Huston,  who  was  not  an  elderly  man,  served  honor- 
ably with  the  United  States  Navy  for  16  years  and  at 
the  time  of  his  honorable  discharge  was  a  chief  car- 
penter. As  to  the  other  seamen.  Brooks  and  Cornwell, 
petitioner  is  aware  that  seamen  have  various  occupa- 
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tions  when  not  serving  at  sea.  While  serving 
aboard  the  SS  PENNSYLVANIA  on  Voyage  5,  these 
particular  men  were  duly  certified  by  the  U.  S.  Coast 
Guard  as  competent  to  perform  their  duties  and  under 
such  certification  were  employed  by  petitioner.  Fur- 
thermore, as  members  of  the  crew  these  seamen  ac- 
tually worked  with  the  storm  battens  throughout 
Voyage  5  and  experienced  the  problems  and  difficulties 
to  which  they  testified.  The  definite  relevance  of  their 
testimony  in  this  respect  lies  in  the  complete  absence 
of  any  evidence  that  the  defective  cross  battens  were 
repaired,  replaced  or  even  inspected  following  the 
conclusion  of  Voyage  5  and  the  inception  of  Voyage  6. 

The  record  in  this  case  abundantly  supports  the 
findings  of  the  trial  court  as  to  the  unseaworthy  con- 
dition of  the  forward  hatches  and  the  unseaworthy 
stowage  of  deck  cargo  for  the  Great  Circle  Route  in 
the  North  Pacific  during  January. 

This  phase  of  the  unseaworthiness  of  the  SS  PENN- 
SYLVANIA is  particularly  outlined  by  the  decision  of 
the  Second  Circuit  in  Tlie  WEST  KEBAR,  U7  F2d  363 
(2nd  Cir.,  1945),  1945  AMC  191,  which  involved  the 
unseaworthy  stowage  of  certain  deck  cargo,  includ- 
ing empty  ammonia  cylinders.  The  ammonia  cylinders, 
stowed  on  the  after  deck  of  the  vessel,  broke  loose  in 
a  "whole  gale"  in  the  Atlantic  with  seas  over  the  deck. 
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The  drifting  ammonia  cylinders  broke  off  a  number 
of  '*kick  tubes"  which  created  openings  in  the  deck 
through  which  sea  water  entered  into  No.  4  and  No.  5 
holds,  damaging  cargo.  In  holding  that  the  vessel  was 
unseaworthy  as  to  her  deck  cargo,  in  view  of  the  in- 
tended voj'age,  season  and  route,  and  in  denying  the 
defense  of  a  peril  of  the  sea.  Judge  Learned  Hand  stated 
at  pp.  365-366: 

"The  first  question  is  whether  the  ship  was  un- 
seaworthy. Ai'guendo,  we  will  assume  that  the  "kick 
tubes'  did  not  make  her  so  if  she  had  caiTied 
no  deck  cargo;  and,  perhaps  also,  even  when  she 
carried  certain  kinds  of  deck  cargo.  Indeed,  we 
might  go  still  further,  and  assume  that  she  was 
seaworthy,  just  as  she  rode,  for  a  summer  voyage, 
for  example  in  the  Mediterranean.  But  she  was  to 
cross  the  Atlantic  in  January,  ending  in  latitudes 
over  40°;  and  the  question  is  whether,  with  the 
deck  cargo  she  actually  did  carry  and  the  'kick 
tubes'  in  her  deck,  she  was  reasonably  fitted  for 
such  a  voyage.  The  Silvia,  171  U.S.  462,  464;  The 
Southwark,  191  U.S.  1,  9;  Societa  Anonima,  etc. 
V.  Federal  Insurance  Co.,  1933  A.M.C.  323,  62  F. 
(2d)  769,  771  (2CCA);  The  Smyrna,  1933  A.M.C. 
231,  63  F.  (2d)  1048,  1050  (4CCA);  The  J.  L.  Luck- 
enbach,  1933  A.M.C.  980,  65  F.  (2d)  570,  572 
(2CCA);  The  Galileo,  1932  A.M.C.  1,  54  F.  (2d) 
913,  914  (2CCA).  The  fact  that  the  idck  tubes'  had 
caused  no  trouble  in  the  past  was  relevant,  but  far 
from  conclusive;  it  took  only  a  minimum  of  fore- 
sight to  perceive  that  they  woidd  stand  up  against 
very  little  violence.  True,  as  they  were  placed  on 
the  deck,  they  were  out  of  the  way;  set  either  close 
to  the  bulkhead,  alongside  the  hatch  coamings,  or 
around  the  mast.  It  would  take  a  direct  hit  to  break 
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them  off;  but  it  would  not  take  a  heavy  hit,  and 
each  one,  if  broken  would  open  a  hole  over  an 
inch  in  diameter  directly  into  the  'tween  deck.  An 
ammonia  cylinder,  weighing  200  pounds,  free  to 
plunge  about  on  an  open  deck  in  a  heavy  seaway, 
was  an  engine  before  which  such  a  fragile  obstacle 
was  no  better  than  an  eggshell.  The  safety  of  the 
cargo  stowed  below  deck  was,  therefore  absolutely 
dependent  upon  the  continued  solidity  of  the  pack; 
and,  in  the  wa}^  the  cylinders  were  made  fast,  that 
solidity  depended  upon  each  one's  keeping  its  posi- 
tion in  the  pyramidal  stack.  As  soon  as  one  slipped 
out  from  between  its  fellows,  the  hold  of  the  rest 
upon  each  other  was  lost,  and  all  would  inevitably 
escape.  There  were  the  nets,  to  be  sure,  but  these 
did  not  go  clear  to  the  deck,  and  could  not  be  ex- 
pected to  hold  if  they  had,  once  the  pack  broke  up. 
(Emphasis  supplied) 

"T/ze  consequences  of  any  such  break  being  so 
great,  the  least  care  that  could  be  demanded  was 
that  the  cylinders  should  be  made  fast  against  all 
but  the  most  unexpected  and  'catastrophic'  storms; 
and  such  care  the  ship  did  not  in  fact  bestow  as  the 
event  proved.  (Emphasis  supplied) 


"The  case  comes  down  to  whether  a  ship  proves 
that  she  is  well  found  for  a  winter  Atlantic  voj-age, 
when  her  stow  breaks  apart  under  such  conditions. 
We  do  not  see  how  less  can  be  asked  of  her  upon 
such  a  voyage,  than  that  she  shall  successfully  meet 
such  weathei",  for  surely  gales — indeed  even  'whole 
gales' — are  to  be  expected  in  such  waters  at  such 
a  season.  We  cannot  therefore  agree  that  'the  dam- 
age to  the  cargo  in  the  shelter  or  bridge  decks, 
and  the  No.  5  'tween-deck  and  No.  5  lower  hold 
was  due  to  perils  of  the  sea,'  as  the  judge  found. 
On  the  contrary,  we  are  forced  to  conclude  that  the 
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West  Kebar  is  liable  for  entry  of  all  sea  water  that 
she  shipped  on  the  after  well  deck." 


Ill 

Petitioner's  Defense  of  Latent  Defects. 

In  the  petition  for  exoneration  from  or  limitation 
of  liability,  by  which  this  proceeding  was  commenced, 
no  assertion  or  allegation  is  made  that  the  vessel  was 
lost  by  reason  of  latent  defects.  Nothing  relating  to  the 
subject  of  latent  defects  appears  in  the  findings  of  fact 
and  conclusions  of  law  which  are  before  this  Court 
on  this  appeal. 

For  the  first  time  in  this  entire  proceeding,  and 
apparently  in  a  desperate  effort  to  seek  some  statutory 
defense  of  liability,  petitioner  asserts  the  doctrine  of 
latent  defect.  Petitioner  did  not  assert  this  defense  at 
the  time  of  trial  and  the  record  contains  absolutely 
no  evidence  on  the  subject  of  a  latent  defect.  Never- 
theless, petitioner  now  suggests  that  a  latent  defect  was 
responsible  for  the  hull  failures  (petitioner's  brief,  pp 
12+-129)  and  the  failure  of  the  steering  gear  on  Voy- 
age 6  (petitioner's  brief,  p  137).  At  the  same  time,  peti- 
tioner states  that  it  doesn't  know  what  these  latent 
defects  were,  and  again  vaguely  attributes  the  failures 
to  the  storm. 
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The  authorities  on  the  subject  of  latent  defects  de- 
cisively eliminate  this  statutory  defense  to  liability  in 
the  instant  case.  The  defense  of  latent  defects,  and  a 
shipowner's  burden  in  respect  thereto,  is  given  thorough 
consideration  by  the  Fifth  Circuit  in  Waterman  S.  S. 
Corp.  V.  United  States  S.  R.  &  M.  Co.,  155  F2d  687, 
691  (5th  Cir.,  1946),  where  the  deck  cargo  on  a  vessel 
came  adrift  when  two  "pelican  hooks",  which  secured 
chain  lashings,  bent  in  such  a  fashion  as  to  release  the 
lashings.  The  Carriage  of  Goods  By  Sea  Act  of  1936 
was  involved  and  the  shipowner  urged  that  a  latent 
defect  existed  in  the  pelican  hooks,  although  it  was 
unable  to  produce  the  hooks  in  evidence  for  examina- 
tion by  a  competent  witness.  In  denying  the  defense 
of  latent  defect  the  following  comments  of  the  court 
are  particularly  applicable  to  the  instant  case: 

"Upon  the  carrier  is  placed  the  burden  of  going 
forward  to  show  a  peril  of  the  sea  or  a  latent  de- 
fect; it  also  has  the  risk  of  non-persuasion. 

"  '.  .  .  The  reason  for  the  rule  is  apparent.  He 
is  a  bailee  intrusted  with  the  shipper's  goods,  with 
respect  to  the  care  and  safe  delivery  of  which  the 
law  imposes  upon  him  an  extraordinary  duty. 
Discharge  of  the  duty  is  peculiarly  within  his  con- 
trol. All  the  facts  and  circumstances  upon  which 
he  may  rely  to  relieve  him  of  that  dutj^  are  pecu- 
liarly within  his  knowledge  and  usually  unknown 
to  the  shipper.  In  consequence,  the  law  casts  upon 
him  the  burden  of  the  loss  which  he  cannot  explain 
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or,  explaining,  bring  within  the  exceptional  case 
in  which  he  is  relieved  from  liability  .  .  .' 

"A  true  latent  defect  is  a  flaw  in  the  metal  and 
is  not  caused  by  the  use  of  the  metallic  object.  'A 
latent  defect  is  one  that  could  not  be  discovered  by 
any  known  and  customary  test.' 

"The  record  discloses  no  evidence  on  the  sub- 
ject of  a  latent  defect.  The  carrier  merely  argues, 
'A  reasonable  explanation  of  the  cause  of  the 
straightening  out  of  the  pelican  hooks  is  that  a  latent 
defect  existed  in  them.' 

"The  carrier  did  not  introduce  the  pelican  hooks 
into  evidence.  The  carrier  offers  as  its  excuse  for  this 
failure  that  the  Goveinment  requisitioned  the  ship 
before  the  shipper  brought  this  suit.  Since  this  is 
a  plausible  excuse  for  not  producing  the  hooks  in 
court,  the  court  will  not  draw  the  inference  that  an 
examination  of  the  hooks  would  show  a  latent  de- 
fect. The  consequences  of  its  inability  to  produce  the 
hooks  in  court,  however,  must  fall  upon  the  carrier, 
for  without  the  hooks  and  without  testimony  by  a 
competent  witness  on  the  latent  defect  the  carrier 
cannot  satisfy  its  burden  of  proving  the  existence  of 
latent  defects. 

"Where  it  is  doubtful  whether  either  a  latent 
defect  or  a  peril  of  the  sea  exists,  even  in  the  absence 
of  proof  of  any  negligence,  the  carrier  has  not  car- 
ried its  bui'den  of  proof." 


It  will  be  recalled  that  in  The  ME  ANT  ICUT -BED- 
FORD, 65  F  Supp  203  (D.C.S.D.N.Y.,  1946),  1946  AMC 
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1 78,  the  shipowner  raised  the  defense  of  latent  defects 
to  excuse  the  failure  of  the  vessel's  steering  system.  The 
shipowner  could  not  show  the  precise  cause  of  the  fail- 
ure and  in  rejecting  this  defense  the  court  stated,  at 
p206: 

"The  real  issue  is  presented  by  Bedford's  defense 
of  inevitable  accident- — a  latent  defect.  Relying  on 
this  defense  the  claimant  must  prove  it  if  it  is  to  be 
relieved  of  liability.  The  claimant  must  either  point 
out  the  precise  cause  and  show  that  it  was  in  no  way 
negligent,  or  must  show  all  possible  causes,  and  that 
it  is  not  at  fault  in  connection  with  any  one  of  them. 
In  re  Reichert  Towing  Line,  2  Cir.,  251  F  214,  certi- 
orari denied  248  U.S.  565,  39  S.Ct.  9,  63  L.Ed.  424; 
The  Moran,  D.  C,  12  F.  Supp.  493." 


The  rule  was  recognized  by  this  court  in  The 
FELT  RE,  30  F2d  62  (9th  Cir.,  1929),  where  the  court 
stated  at  p  64: 

"The  only  suggestion  of  latent  defects  is  found 
in  .  .  .  conjectures  .  .  .  conjectures  will  not  be  per- 
mitted to  take  the  place  of  proof." 


See  also:   The  FOLMINA,  212  US  354,  53  L  ed  546 

(1909); 

The  IONIAN  PIONEER,  236  F2d  78  (5th  Cir.,  1956) 
1956  AMC  1750. 

In  the  instant  case,  the  SS  PENNSYLVANIA  has 
been  lost  and  it  is  clear  that  petitioner  cannot  establish 


97 

;  the  actual  condition  of  any  of  the  parts  of  the  ship  which 
are  known  to  have  failed.  In  fact,  petitioner  admits  that 
it  does  not  know  what  went  wrong  (petitioner's  brief, 
pp  109;  136). 

Furthermore,  as  the  trial  court  has  held,  petitioner 
has  not  satisfied  its  burden  of  proving  due  diligence  in 
inspection  and  repair  of  the  parts  which  failed.  Under 
the  circumstances,  any  defense  of  latent  defect  is  mere 
conjecture  and  must  be  resolved  against  petitioner. 

IV 
Petitioner's  Defense  of  Error  in  Navigation. 

I  We  cannot  overlook  petitioner's  suggestion  on  page 
82  of  its  brief  that  an  error  in  navigation  may  be  avail- 
able to  it  as  a  statutory  exception  to  liability.  Here  again 
petitioner  raises  a  defense  which  was  not  pleaded  in  the 

I  petition  and  no  evidence  whatsoever  was  introduced  on 

;  this  point. 

■        In   its   conjecture   that  the   SS    PENNSYLVANIA 

!  turned  around  in  the  storm,  petitioner  intimates  that 
the  act  of  turning  around  was  "an  act,  neglect  or  default 

1  of  the  Master  ...  in  the  navigation  or  management  of 
the  ship."  It  is  then  vaguely  implied  by  petitioner  that 
the  act  of  turning  around  may  in  some  way  be  associ- 

j  ated  with  the  breakdowns  and  failures  sustained  by  the 
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SS  PENNSYLVANIA  which  caused  her  loss.  We  know, 
of  course,  that  the  vessel  suffered  her  Class  1  hull  frac- 
ture on  the  port  side  before  the  Master  even  indicated 
that  he  had  in  mind  turning  around.  However,  the  real 
weakness  in  petitioner's  assertion  lies  in  the  fact  that 
there  is  no  satisfactory  evidence  that  the  ship  turned 
around  or  that  if  she  had  turned  around,  or  endeavored 
to  turn  around,  it  would  have  been  an  error  in  naviga- 
tion or  an  act  of  the  Master  associated  with  any  of  the 
failures  and  breakdowns  which  caused  her  loss.  More- 
over, we  do  know  that  other  ships  in  the  immediate 
storm  area  did  turn  around  and  participate  in  the 
rescue-search  operations  through  the  full  period  of  the 
storm  without  sustaining  any  serious  damage. 

The  authorities  we  have  previously  cited  readily  dis- 
pose of  the  above  defense. 


The  Privity  of  Petitioner  in  the  Failure  to  Exercise  Due 
Diligence  is  Clearly  Demonstrated  and  Proved  by  the 
Testimony  of  Record. 

The  trial  court  has  not  only  found  that  petitioner 
failed  to  produce  evidence  that  it  used  due  diligence  to 
make  the  vessel  seaworthy,  but  that  the  petitioner  did 
not  in  fact  use  such  due  diligence.  See  Finding  No.  VI. 

It  must  at  all  times  be  borne  in  mind  that  petitioner's 
duty  to  exercise  due  diligence  is  not  delegable.  As  stated 
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in  The  OLANCHO,   115   F  Supp   107    (D.C.S.D.N.Y., 
1953)  atpll5: 

"The  duty  imposed  on  a  ship  owner  to  exercise 
due  diligence  to  make  his  vessel  seaworthy  before 
the  vessel  breaks  ground  is  non-delegable.  If  the  sur- 
veyors or  the  employees  in  the  shipyard  failed  to 
exercise  due  diligence  the  shipowner  is  chargeable 
therewith.  Navigazione  Libera  Triestina  v.  Garcia  & 
Maggini  Co.,  9  Cir.,  30  F.2d  62  at  page  64.  The  ship- 
owner has  the  burden  of  proving  under  the  Carriage 
of  Goods  by  Sea  Act,  that  he  has  performed  that 
duty.  T.  46  U.S.C.A.  §  1304(  1 ) .  What  constitutes  due 
diligence  depends  upon  the  facts  and  circumstances 
of  the  particular  case." 


See  also: 

The  IONIAN  PIONEER,  236  F2d  78  (5th  Cir.,  1956), 
1956  AMC  1750,  at  p  84: 

"The  failure  on  the  part  of  any  of  the  owner's 
servants,  which  includes  the  ship's  Master,  to  take 
the  prudent  steps  satisfying  the  non-delegable  stand- 
ard of  due  diligence  is  chargeable  to  it  for,  'a  ship- 
owner does  not  exercise  due  diligence  ...  by  merely 
furnishing  proper  structure  and  equipment,  for  the 
diligence  required  is  diligence  to  make  the  ship  in 
all  respects  seaworthy;  and  that  .  .  .  means  due  dili- 
gence on  the  part  of  all  the  owner's  servants  in  the 
use  of  the  equipment,  before  the  commencement  of 
the  voyage  and  until  it  is  actually  commenced.'  In- 
ternational Navigiation  Co.  v.  Farr  &  Bailey  Mfg.  Co., 
181  U.S.  218,  225,  21  S.Ct.  591,  593,  45  L.  Ed.  830, 
833.    'In  other  words,  the  owners  must  show  that 
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those  whom  they  employ  to  act  actually  used  due 
diligence'."  (Emphasis  supplied) 


The   diligence   required   is   diligence   with   respect  to 
the  vessel  itself  and  not  in  obtaining  certificates. 

See: 

The  OTHO,  49  F  Supp  945  (D.C.S.D.N.Y.,  1943), 
affirmed  139  F2d  748  (2nd  Cir.,  1944) ^ 

The  FELT  RE,  30  F2d  62  (9th  Cir.,  1929) ; 

The  NINE  A,  156  F  512  (D.C.D.Ore.,  1907); 

Artemis  Maritime  Co.,  Inc.  et  al  v.  Southwestern 
Sugar  &  Molasses  Co.,  189  F2d  488  (4th  Cir., 
1951). 

It  is  also  well  established  that  a  superficial  or  visual 
inspection  does  not  satisfy  the  requirements  of  due  dih- 
gence  as  stated  in  Union  Carbide  &  Carbon  Corp.  v.  The   > 
WALTER  RALEIGH  et  al,  109  F  Supp  781  at  p  793  ] 
(D.C.S.D.N.Y.,  1951): 

"The  carrier  does  not  show  due  diligence  in  the 
inspection  to  ascertain  the  vessel's  seaworthiness, 
unless  the  inspection  is  something  more  than  visual. 
.  .  .  Valves  should  be  tested  under  pressui'e,  not  just 
looked  at  when  not  under  pressure." 


See  also: 

Ore  Steamship  Corporation  v.  DS/.AS  H  ASS  EL,  137 
F2d  326,  at  p  329,  (2nd  Cir.,  1943): 
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"A  mere  superficial  inspection  of  a  ship  is  insuf- 
ficient to  establish  an  exercise  of  due  diligence  on 
the  part  of  the  owner  to  make  her  seaworthy." 


The  VfZCAYA,  63  F  Supp  898,  at  p  904  (D.C.E.D. 
Pa.,  1945): 

"As  to  the  exercise  of  due  diligence,  the  only  e\d- 
dence  is  that  the  chief  engineer  'inspected'  the 
machinery  and  found  everything  fit.  But  this  is 
insufficient,  for  I  feel  that  information  as  to  the  care 
and  extent  of  the  inspection  is  of  ^^tal  importance. 
Thus,  it  has  been  held  that  a  \dsual  inspection  is 
'inadequate'  ...  In  any  event,  if  there  is  anj^  doubt 
as  to  the  unseaworthiness  of  the  vessel,  that  doubt 
must  be  resolved  against  the  shipowner." 


Warner  Sugar  Refining  Co.  v.  Munson  S.  S.  Line,  23 
F2d  194,  at  p  197,  (D.C.S.D.N.Y.,  1927): 

"If  a  vessel  owner  is  satisfied  to  rely  on  external 
appearances  that  the  vessel  and  her  appliances  are 
in  such  good  order  that  it  is  safe  to  take  cargo  on 
board,  instead  of  making  fair  examinations  and 
tests,  the  vessel  owner  assumes  the  responsibility  for 
such  defects  as  may  exist  and  which  a  diligent  ex- 
amination would  reveal." 


The  standard  imposed  upon  the  carrier  is  the  exer- 
cise of  due  diligence  in  inspection  prior  to  and  with 
respect  to  the  voyage  in  question,  as  distinguished  from 
prior  inspections  and  surveys.  This  rule  was  emphasized 


102 

in  Union  Carbide  &  Carbon  Corp.  v.  The  WALTER 
RALEIGH  et  al,  109  F  Supp  781  (D.C.S.D.N.Y.,  1951) 
where  the  court  stated  at  p  792: 

"The  rule  as  to  inspections  requires  that  the  in- 
spection be  made  before  the  vessel  breaks  ground. 
Seaworthiness  of  a  part  of  the  ship's  equipment  on 
the  voyage  just  ended  is  not  sufficient.  Some  thing 
might  happen  to  the  equipment  while  the  vessel  is 
in  port.  It  may  be  because  of  this  possibility  that  a 
proper  inspection  is  supposed  to  be  made  prior  to 
commencement  of  each  voyage." 


The  burden  of  the  carrier  to  prove  the  exercise  of 
due  diligence  is  such  that  it  is  not  carried  if  the  issue 
is  left  in  doubt. 


See: 


The  INDIEN,  5  F  Supp  349;  affirmed  71  F2d  752 
(9th  Cir.,  1934); 

Artemis  Maritime  Co.,  Inc.  et  al  v.  Southwestern 
Sugar  &  Molasses  Co.,  189  F2d  488  (4th  Cir., 
1951). 

Standard  Oil  Co.  (N.J.)  v.  Anglo-Mexican  Petroleum 
Corp.,  112  F  Supp  630  (D.C.S.D.N.Y.,  1953); 

Commercial  Molasses  Corporation  v.  New  York  Tank 
Rarge  Corporation,   314   US    104,   86   L  ed   89 

(1941); 

The  W.  H.  DAVIS,  56  F  Supp  564  (D.C.S.D.N.Y., 
1944),  at  p  567: 

"The  burden  of  proof  of  seaworthiness  rests  upon 
the  shipowner  who  is  a  common  carrier  not  because 
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he  is  an  ordinary  bailee  but  because  he  is  a  special 
type  of  bailee  who  has  assumed  the  obligation  of  an 
insurer.  The  burden  rests  upon  him  to  show  that  the 
loss  was  due  to  an  excepted  cause  wiiich  the  law 
itself  annexes  to  his  undertaking  and  that  he  has 
exercised  due  care  to  avoid  it. 

"Such  a  carrier  can  only  relieve  himself  of  lia- 
bility by  proof  of  certain  permitted  exceptions  and 
not  to  his  breach  of  duty  to  fui'nish  a  seaworthy 
vessel.  In  that  case  since  the  burden  is  on  the  ship- 
owner, he  does  not  sustain  it,  and  the  shipper  must 
prevail  if,  upon  the  whole  evidence,  it  remains 
doubtful  whether  the  loss  is  within  the  exception." 

In  our  opening  brief,  we  have  pointed  out  the  com- 
plete lack  of  evidence  sustaining  petitioner's  burden  to 
prove  that  it  was  not  in  privity  with  the  unseaworthi- 
ness of  the  SS  PENNSYLVANIA  at  the  inception  of 
Voyage  6,  as  well  as  the  evidence  supporting  the  trial 
court's  finding  that  petitioner  failed  to  exercise  due 
diligence.  In  our  opening  brief  we  have  also  dealt  at 
length  with  the  evidence  establishing  that  the  very 
failure  to  exercise  due  diligence,  as  found  by  the  trial 
court,  was  the  personal  neglect  and  default  of  peti- 
tioner's Marine  Superintendent,  Vallet,  his  Assistant 
Port  Engineer  and  other  supervisory  personnel  of  peti- 
tioner who  were  invested  with  high  responsibility  in 
the  company's  management  and  operations.  In  fact, 
most  of  the  failures  to  exercise  due  diligence  were  the 
result  of  the  Marine  Superintendent's  personal  neglect, 
default  and  indifference.   It  is  well  established  that 
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under  these  circumstances  the  corporate  shipowner  is 
not  entitled  to  limitation  of  liability.  This  rule  has  been 
recognized  by  the  United  States  Supreme  Court  in 
Coryell  v.  Phipps,  317  US  406,  87  L  ed  363,  1943  AMC 
18,  where  the  court  stated  with  regard  to  corporate  ship- 
owners at  87  L  ed  367: 

"In  those  cases  it  is  held  that  liability  may  not  be 
limited  under  the  statute  where  the  negligence  is 
that  of  an  executive  officer,  manager  or  superintend- 
ent whose  scope  of  authority  includes  supervision 
over  the  phase  of  the  business  out  of  which  the  loss 
or  injury  occurred.  Spencer  Kellogg  &  Sons  v.  Hicks, 
285  US  502,  76  L  ed  903,  52  S  Ct  450,  and  cases  cited; 
3  Benedict,  Admiralty,  6th  ed  §  490."  (Emphasis 
supplied ) 


See  also  The  POCONE,  159  F2d  661  (2nd  Cir.,  1947), 
1947  AMC  306,  where  a  subordinate  traffic  manager 
had  been  delegated  the  duty  of  the  general  agent  in 
supervision  of  the  condition  of  the  company  ships  and 
repairs  they  might  need.  His  neglect  was  held  to  be  the 
neglect  of  the  corporation  which  defeated  limitation  of 
liability;  The  C  LEV  ECO,  59  F  Supp  71  (D.C.N.D.  Ohio 
E.D.,  1944),  affirmed  154  F2d  605  (6th  Cii-.,  1946). 

The  evidence  in  this  record  establishes  that  the 
failure  to  exercise  due  diligence  was  the  neglect  of  peti- 
tioner's Marine  Superintendent  and  other  supervisory 
personnel,  "whose  scope  of  authority  included  supervi- 
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sion  over  the  phase  of  the  business  out  of  which  the 
loss  .  .  .  occurred."  Coryell  v.  Phipps,  supra.  It  is  there- 
fore abundantly  clear  that  the  trial  court  erred  in  find- 
ing and  concluding  that  petitioner  is  entitled  to  limita- 
tion of  liability.    Moreover,  as  in  the  case  of  the  exer- 
\   cise  of  due  diligence,  the  decided  burden  of  proving  lack 
'   of  privity  or  knowledge  was  upon  the  petitioning  ship- 
i   owner.  It  is  not  the  responsibility  of  these  cargo  claim- 
j   ants  to  prove  knowledge  or  means  of  knowledge  on  the 
f   part  of  the  shipowner.  See  The  SILVER  PALM,  94  F2d 
776  (9th  Cir.,  1937),  1937  AMC  1462;  The  C  LEV  ECO, 
supra. 

We  have  pointed  out  in  our  opening  brief  at  pages 
'  20  through  24  that  petitioner  at  trial  did  not  even  un- 
dertake to  sustain  its  burden  of  proof  upon  the  issue  of 
privit}^  but  rather  relied  upon  an  asserted  lack  of  lia- 
bility. The  record  is,  accordingly,  barren  of  any  satis- 
factory evidence  supporting  petitioner's  lack  of  privity 
and  the  trial  court  clearly  erred  in  holding  that  peti- 
tioner has  sustained  its  burden  of  proof  in  this  regard. 

It  is  significant  that  petitioner  has  practically  ig- 
nored the  extensive  testimony  of  its  first  and  principal 
witness.  Marine  Supei'intendent  Lester  E.  Vallet  (Tr 
138-316),  as  well  as  that  of  its  Assistant  Port  Engineer, 
Harve  R.  Brenneke.  Only  casual,  infrequent  and  brief 
mention  is  made  of  the  testimony  of  these  two  witnesses 
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in  petitioner's  opening  brief.  The  reason  is  manifest,  for 
the  testimony  of  these  two  witnesses  alone  served  to 
highlight  their  own  omissions  and  neglect,  the  peti- 
tioner's lack  of  due  diligence  and  accordingly  defeat 
petitioner's  right  to  limitation  of  liability. 

CONCLUSION 

In  the  concluding  portions  of  its  brief,  petitioner 
refers  to  a  background,  in  the  enactment  of  the  Carriage 
of  Goods  by  Sea  Act  of  1936,  of  public  policy  in  encour- 
aging shipbuilding  interests  in  the  development  and 
maintenance  of  a  merchant  marine.  Petitioner  there- 
fore suggests  (petitioner's  brief,  p  139)  that  in  the 
instant  case  it  should  receive  a  liberal  construction  of 
the  statute,  which  it  asserts  "replaced"  the  "old"  Harter 
Act,  46  USCA,  §  190,  et  seq. 

This  court  is  aware,  and  petitioner  should  be  aware, 
of  the  fact  that  the  Harter  Act  of  1893  is  still  in  exist- 
ence. In  the  most  recent  edition  of  Knauth  on  Ocean 
Bills  of  Lading — the  Ameiucan  and  Canadian  Law  (4th 
Ed.  1953),  it  was  stated  at  p  163: 

"The  Harter  Act  of  1893  has  not  been  repealed  nor 
amended  ...  It  continues  in  full  force  and  effect,  as 
heretofore  in  all  relations  except  the  two  following: 

1.  Foreign  commerce  in  cargo  (other  than  live- 
stock) carried  under  deck  from  tackle  to 
tackle; 
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2.  Domestic  commerce  at  the  option  of  the  car- 
rier provided  the  bill  of  lading  contains  an 
express  statement  that  it  shall  be  subject  to 
the  Act  of  1936." 

Each  statute  in  the  field  of  its  application  provides 

statutory  modification  of  the  very  strict  common  law 

rule  as  to  the  liability  of  a  common  carrier,  and  as  stated 

by  the  United  States  Supreme  Court  in  Commercial 

I  Molasses  Corporation  v.  New  York  Tank  Barge  Corpora- 

i  tion,  314  US  104,  109,  86  Led  89,  94  (1941): 

"One  who  has  assumed  the  obligation  of  a  com- 
mon carrier  can  relieve  himself  of  liability  for  fail- 
ing to  carry  safely  only  by  showing  that  the  cause 
of  the  loss  was  within  one  of  the  narrowly  restricted 
exceptions  which  the  law  annexes  to  his  undertak- 

j         ing,  or  for  which  it  permits  him  to  stipulate."  (Em- 

!         phasis  supplied) 


This  rule  in  Admiralty  requiring  strict  construction  of 
statutory  exceptions  to  liability  was  explained  by  Judge 
Learned  Hand  as  follows: 

".  .  .  the  warranty  of  seaworthiness  is  a  favorite  of 
the  admiralty  and  exceptions  to  it  or  limitations 
upon  it,  are  narrowly  scrutinized."  Metropolitan 
Coal  Co.  V.  Howard,  155  F2d  780,  at  p  783-784,  (2nd 
Cir.,  1946). 


We  submit  that  under  the  United  States  Carriage  of 
Goods  by  Sea  Act  and  its  Canadian  counterpart  the  rec- 
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ord  in  this  proceeding  presents  abundant  support  for 
the  findings  of  the  trial  court  under  which  the  petition 
for  exoneration  of  habihty  was  denied. 

We  further  submit,  however,  that  the  same  findings 
necessitated  a  further  finding  by  the  trial  court  that  the 
unseaworthy  condition  of  the  SS  PENNSYLVANIA  at 
the  inception  of  Voyage  6  was  within  the  privity  and 
knowledge  of  the  petitioner  and  a  conclusion  that  the 
petition  for  limitation  of  liability  should  likewise  be 
denied. 

The  position  of  the  parties  in  this  case  is  eloquently 
expressed  by  the  language  of  this  court  in  a  1931  deci- 
sion dealing  with  a  similar  question: 

"From  ancient  times  the  men  who  have  had  to  go 
dow^n  to  the  sea  in  ships  have  held  themselves  to 
high  accountability  for  care  in  making  their  craft 
fit  to  cope  with  the  capricious  elements.  Though,  as 
we  have  seen,  the  shipowner's  liability  has  been 
limited  by  statute,  such  limitation  in  his  favor  is  to 
be  strictly  construed  against  him,  if  he  fails  to  prove 
his  own  diligence  in  making  the  vessel  seaworthv." 
Rideoiit  Vo.  7,  53  F2d  322,  at  p  326,  (9th  Cir.,  1931 ), 
1931  AMC  1870,  1877. 


Because  of  the  clear  evidence  showing  privity  and 
knowledge  of  the  petitioner  in  the  unseaworthiness  of 
the  SS  PENNSYLVANIA  at  the  inception  of  Voyage  6, 
we  submit  that  the  Interlocutory  Decree  of  the  trial 


109 

court,  as  it  grants  the  petition  for  limitation  of  liability, 
should  be  reversed  and  that  a  Decree  should  be  entered 
against  petitioner  in  favor  of  these  cargo  claimants  for 
the  full  amount  of  their  losses,  without  limitation  as  to 
petitioner's  liability. 

Respectfully  submitted, 

KoERNER,  Young,  McColloch  &  Dezendorf 
John  Gordon  Gearin 
George  B.  Campbell 

Proctors  for  Appellants  Atlantic  Mutual 
Insurance  Company  and  Pacific  National 
Fire  Insurance  Company 

Summers,  Bucey  &  Howard 
Charles  B.  Howard 

Proctors  for  Appellant  The  Dominion  of  Canada. 
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To  the  Honorable  Judges  of  the  above  entitled  court: 

In  addressing  your  Honors,  we  realize  we  are  speak- 
ing to  an  Admiralty  Court,  familiar  with  ships,  shipping 
and  the  seas,  and  that  to  such  a  court  we  do  not  have 
to  stress  the  obvious  or  elaborate  the  detail.  We  confine 
ourselves  to  suggesting  the  fundamentals,  ignoring  the 
inconsequential,  and  endeavoring  to  keep  this, — as  its 
name  implies, — brief. 

PERILS  OF  THE  SEA 

Counsel  argue  that  the  storm  was  not  a  peril  of  the 
sea  (pp.  10  to  21).  They  cite  certain  testimony  of  Cap- 
tain McMunagle  that  the  storm  was  not  unusual  or  un- 
anticipated, and  that  he  had  seen  the  same  conditions 
three  or  four  times  before.  This  testimony,  however,  is 
contradicted  by  the  ofiicial  records  of  his  own  ship,  the 
STONETOWN,  which,  as  pointed  out  in  our  Opening 
Brief,  pp.  45-6,  show  that  in  the  whole  period  covered, 
only  nine  readings  recorded  waves  of  45  feet  or  higher, 
and  that  of  those  nine,  seven  occurred  on  the  day  of  the 
PENNSYLVANIA'S  loss,  the  readings  being  on  a 
3-hour  basis,  and  extending  for  eighteen  consecutive 
hours  (Exh.  92);  and  that  the  PENNSYLVANIA'S 
storm  was  the  only  time  when  waves  of  45  feet  or  over 
were  combined  with  a  temperature  of  32^  F.  or  below 
(Exh.  91  and  92).  (The  effect  on  steel  of  freezing  tem- 
peratures is  known.)  Furthermore  Captain  McMunagle 
himself  was  frank  enough  to  admit,  as  pointed  out  in 
our  Opening  Brief  (p.  28),  that  this  storm  was  "as  bad 
as  you  can  get."  If  it  is  "as  bad  as  you  can  get,"  it  must 
be  a  peril  of  the  sea. 


Counsel  next  cite  the  testimony  of  Captain  Mori  of 
the  KOTO  MARU,  to  the  effect  that  this  was  a  "big 
storm,"  but  that  he  had  seen  the  same  kind  before.  This 
testimony  did  not  negative  sea  peril,  for,  as  pointed  out 
in  our  Opening  Brief,  a  storm  does  not  have  to  be  abso- 
lutely unprecedented  to  constitute  a  peril  of  the  sea.  Re- 
gardless of  that,  the  fact  is  that  the  official  records  con- 
tradict him. 

Both  of  these  men  are  further  contradicted  by  the 
unimpeached  and  uncontradicted  testimony  of  Mr.  Dan- 
ielson  and  Dr.  Rattray  that  a  search  of  the  official  rec- 
ords showed  that  this  was  the  worst  storm  in  the  North 
Pacific  in  thirty  years. 

Counsel  cite  the  fact  that  the  CYGNET  III,  a  Lib- 
erty ship,  survived.  True,  she  did.  But  it  proves  nothing. 
And  her  own  captain  testified  it  was  the  worst  storm 
he  had  ever  seen  in  all  his  years  at  sea.  (Tr.  1657). 

But  of  course  we  do  not  have  to  go  as  far  as  that. 

The  classical  definition  of  "perils  of  the  seas,"  as  stated 

by  Judge  Wallace  in  the  Warren  Adams,  74  Fed.  413,  at 

page  415,  still  holds  good: — 

"That  term  (perils  of  the  sea)  may  be  defined  as 
denoting  'all  marine  casualties  resulting  from  the 
violent  action  of  the  elements,  as  distinguished  from 
their  natural,  silent  influence  upon  the  fabric  of  the 
vessel;  casualties  which  may,  and  not  consequences 
which  must,  occur.'  " 

Of  course  as  a  defense,  this  may  be  swept  away  by 
a  showing  of  negligence  or  unseaworthiness.  But  as  a 
definition  of  "peril  of  the  sea,"  it  is  perfect.  The  thing 
v/hich   caused   the   PENNSYLVANIA   to   founder   was 
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water  inside  of  her,  particularly  No.  2  hatch  being  full 
of  water  when  the  tremendous  seas  put  the  deck  cargo 
adrift,  tore  off  the  tarpaulins  and  opened  this  hatch. 
Certainly  it  would  be  impossible  to  find  a  plainer  "peril 
of  the  sea,"  or  a  plainer  cause  of  loss. 

The  best  review  of  the  authorities  which  we  have 
found  defining  perils  of  the  sea  is  in  The  Key  nor,  1943 
A.M.C.  371,  on  pages  378-381  (cited  also  by  counsel  on 
page  29  of  his  brief). 

After  reviewing  all  these  authorities  the  Court  said: — 

"From  these  authorities  it  is  clear  that  to  consti- 
tute a  peril  of  the  sea  the  accident  need  not  be  of 
extraordinary  nature  or  arise  from  irresistible  force. 
It  is  sufficient  that  it  be  the  cause  of  damage  to 
goods  at  sea  by  the  violent  action  of  the  wind  and 
waves,  when  such  damage  cannot  be  attributed  to 
someone's  negligence." 

In  substance  this  is  the  same  definition  as  in  The 
Warren  Adams. 

STORM  CENTER 

On  pages  21  to  25  of  counsels'  brief,  they  take  excep- 
tion to  our  statement  that  the  PENNSYLVANIA  was 
nearer  the  center  of  the  storm  than  other  ships.  We  rely 
on  the  synoptic  charts  to  show  that,  and  we  think  they 
do.  Mr.  Danielson's  testimony  is  cited  by  counsel  as  con- 
trary. But  we  do  not  think  it  is.  In  order  to  illustrate  his 
theory  that  the  storm  remained  stationary  for  a  time, 
fed  by  cold  air  from  Alaska,  he  drew  a  circle  on  Exhibit 
101,  showing  a  radius  of  about  2°  or  approximately  120 
nautical  miles,  and  put  the  center,  of  the  circle,  not  the 
storm,  at  around  50'    North  to  about   138""   West,  and 


said  that  the  storm  would  remain  somewhere  within  this 
area  for  a  specific  period  of  time;  but  added  that  various 
analysists  might  analyze  this  at  a  slightly  different  point 
(Tr.  1303-4).  All  he  was  doing  was  indicating  the  gen- 
eral center  of  the  storm  as  being  somewhere  within  that 
circle,  and  we  believe  that  circle  overlaps  the  eye  of  the 
storm,  as  shown  on  the  synoptic  charts,  although  we 
do  not  have  the  charts  in  front  of  us  to  compare  it. 

The  further  testimony  cited  by  counsel  to  the  effect 
that  Danielson  said  the  extreme  weather  conditions 
would  be  further  south  (Tr.  1402)  apparently  refers,  not 
to  the  seas,  but  to  the  air,  wind  velocity  and  turbulence, 
rain  showers,  snow  showers,  etc.,  possibly  in  the  upper 
atmosphere  where  the  cold  jet  was  streaming  in  from 
Alaska.  We  still  believe  that,  for  what  it  may  be  worth, 
the  PENNSYLVANIA,  as  shown  by  the  synoptic  charts, 
was  nearer  the  center  than  any  other  ship,  but  we  do 
not  attach  too  much  importance  to  it,  for  certainly  the 
storm  was  bad  enough  wherever  the  center  was. 

THE  LAW  OF  PERIL  OF  THE  SEA  AND  THE  EXCEPTIONS 

UNDER  CARRIAGE  OF  GOODS  BY  SEA  ACT  OF   1936 

AND  THE  CANADIAN  WATER  CARRIAGE 

OF  GOODS  ACT  OF  1936 

Counsel's  brief  argues  this  on  pages  25  to  39.  The 
substance  of  their  argument  is  that  a  peril  of  the  sea  is 
not  a  good  exception  if  the  loss  is  also  occasioned  by  a 
concurrent  cause  for  which  the  shipowner  is  liable.  This 
is  correct  and  we  accept  it.  The  case  of  the  MAN- 
CHURIA is  a  good  example.  But  we  do  not  accept  coun- 
sels' further  contention  that  the  shipowner  "has  the 
burden  of  proving  that  the  storm  was  the  sole  proximate 


cause  of  the  vessel's  loss"  (Br.  p.  25).  The  true  rule  is 
that  if  the  shipowner  proves  even  prima  facie  peril  of 
the  sea  as  a  cause  of  the  loss,  then  the  burden  shifts  to 
the  cargo  to  prove  some  other  contributing  cause,  as 
e.g.,  negligence  or  unseaworthiness.  In  other  words,  the 
shipowner  having  proved  peril  of  the  sea,  does  not  have 
to  negative  all  other  causes.  On  the  contrary,  it  is  up  to 
the  cargo  to  prove  some  one  of  those  other  causes.  See: 
Kalamazoo  Paper  Co.  v.  C.P.R.,  1950  S.C.R.  356  (1950), 
2  D.L.R.  369  (Supreme  Court  of  Canada),  Kurth  Mal- 
tine  Co.  v.  Colonial  Steamship  Ltd.  (1953)  Ex.  C.R.  194 
(Exchequer  Court  of  Canada)  and  other  authorities 
cited  on  page  10  of  our  opening  brief. 

There  is  nothing  new  about  this.  As  long  ago  as  1851 
Mr.  Justice  Nelson  said, — "Hence  it  is  that,  although  a 
loss  occurs  by  a  peril  of  the  sea,  yet  if  it  might  have 
been  avoided  by  skill  and  diligence  at  the  time,  the  car- 
rier is  liable.  But  in  this  stage  and  posture  of  the  case, 
the  burden  is  upon  the  plaintiff  (here  the  consignee)  to 
establish  the  negligence  the  affirmative  lies  upon  him." 
Clark  V.  Barnwell  (1851),  53  U.S.  (12  Howard)  272, 
280;  13  L.  Ed.  985,  988.  And  if  the  issue  be  left  in  doubt 
or  "if  it  may  as  well  be  attributable  to  'perils  of  the  sea' 
as  to  negligence,  the  plaintiff  cannot  recover."  id.  This 
is  still  the  law,  approved  by  this  Court  in  The  Nelson 
Traveler.  1938  A.M.C.  752. 

It  is  strange  that  counsel  cite  on  page  29  of  their 

brief  the  Keynor  case.  For  in  that  case  the  Court  said: 

"I  believe  that  the  appellant  has  succeeded,  and  ' 
the  trial   Judge  has  so  found,  in  establishing  that 
there  has  been  a  peril  of  the  sea.  There  is  even  more 


than  a  mere  'prima  facie  case.'  It  was  then  upon 
the  respondent  to  disprove  it,  by  proving  negligence 
causing  the  loss — in  this,  it  has  totally  failed."  The 
Keynor,  1943  A.M.C.  371,  381. 

We  do  not  review  the  cases  cited  on  pages  25  to  38 
of  counsel's  brief.  Some  are  Harter  Act  cases  clearly  in- 
applicable. None  of  them  supports  the  contention  that 
the  shipowner  must  prove  that  peril  of  the  sea  was  the 
sole  cause  of  loss  excluding  all  other  causes.  The  ship- 
owner having  proved  peril  of  the  sea,  the  cargo  owner 
must  prove  some  other  concurrent  cause  establishing 
liability,  and  if  the  issue  is  in  doubt,  as  Mr.  Justice 
Nelson  said  in  Clark  v.  Barnwell,  the  cargo  owner  must 
fail. 

PRESUMPTION  OF  UNSEAWORTHINESS 

Counsel  discusses  this  on  pages  44-46  of  his  brief. 
We  think  this  hardly  needs  a  reply.  Of  course  there  are 
cases  where  a  vessel  suffers  damage,  or  even  sinks,  with- 
out any  adequate  explanation,  and  naturally  a  presump- 
tion of  unseaworthiness  arises.  It  is  a  species  of  res  ipsa 
loquitur.  It  is,  however,  only  a  presumption  and  can 
be  refuted  by  contrary  evidence  of  her  seaworthiness. 

The  doctrine  obviously  has  no  application  here, 
where  the  loss  of  the  PENNSYLVANIA  is  fully  ex- 
plained by  the  terriffic  storm  which  she  encountered. 
The  South  Coast,  71  F.  2d  891,  893-894. 

"EVIDENCE  OF  A  DEFECTIVE  HULL  STRUCTURE" 

This  is  counsel's  heading  on  page  46  of  his  brief,  the 
discussion  continuing  through  to  page  71.  Since  we  have 
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discussed  this  in  our  two  previous  briefs,  we  reply  now 
only  briefly. 

On  pages  57  to  59  the  brief  states  that  the  PENN- 
SYLVANIA had  wavy  bottom  plates.  We  are  tempted 
to  ignore  this,  since  these  plates  had  nothing  whatever 
to  do  with  the  loss.  They  occurred  intermittently  be- 
tween No.  2  and  No.  5  (Tr.  2400),  and  there  is  not  a 
shred  of  evidence  or  suggestion  that  they  failed  in  any 
way.  But,  rather  than  leave  the  Court  in  the  dark,  we 
will  explain  them. 

These  plates  were  the  same  ones  which  the  A.B.S. 
surveyors  noted  in  their  various  reports  and  declared 
to  be  of  no  consequence  and  not  affecting  seaworthiness. 
Our  own  Coast  Guard,  Mr.  Gilmour  for  Lloyds  Under- 
writers, the  representatives  of  the  Government  who  sold 
the  ship  to  petitioner,  and  everybody  who  ever  examined 
her,  agreed  with  them,  and  pronounced  the  ship  sea- 
worthy. 

The  deepest  distortion  was  only  Ya  of  ^^  inch,  the 
average  only  ^  (Tr.  2400). 

Mr.  D.  P.  Brown,  whose  testimony  on  pages  2784- 
2791,  2796-2799,  and  2813,  shows  his  wide  knowledge 
of  the  subject,  said  this  waviness  did  not  affect  the  ship's 
seaworthiness  "in  any  respect"  (Tr.  2796). 

Counsel  say  that  where  the  distortion  is  greater  than 
Yz  of  an  inch,  Lloyds  Register  of  Shipping  required 
strengthening  of  the  tank  tops.  We  inquire:  "What  of 
it?"  The  ship  was  classed  in  the  American  Bureau  of 
Shipping,  which  does  not  agree  with  Lloyds  on  the  point 
in  question.  Counsel's  statement  that  the  Bureau  Veri- 


tas,  and  the  Netherlands  Ship  Builders  Research  Asso- 
ciation require  it  is  not  borne  out  by  the  record.  They 
apparently  only  had  it  under  discussion.  Neither  is  the 
statement  that  our  Coast  Guard  required  it  in  some  dis- 
tricts, for  any  such  slight  waviness  as  the  Pennsyl- 
vania had.  Nor  that  the  Maritime  Administration  has 
proposed  it.  Their  proposal  (apparently  not  carried  out) 
related  to  strengtliening  all  tank  tops  without  regard 
to  bottom  waviness  (Tr.  420-421).  Of  all  the  classifica- 
tion societies,  Lloyds  appears  to  be  the  only  one  (See 
the  testimony  of  D.  P.  Brown  [Tr.  2813]),  and  even 
it  did  not  lay  ships  up  for  it,  but  only  required  it  "as 
soon  as  possible"  (Tr.  2405). 

Since  all  this  is  unrelated  to  the  loss  we  apologize 
to  the  Court  for  giving  so  much  time  to  it. 

On  page  67,  the  Insurance  Brief  says  the  petitioner 
must  come  forward  with  "a  specific  and  adequate  expla- 
nation for  the  strvictural  failure  of  the  vessel  allowing 
entry  of  water  in  No.  1  hold." 

Not  only  is  there  no  evidence  that  there  were  any 
"structural  failures"  at  No.  1  hold,  but,  if  there  were, 
petitioner  has  come  forward  with  the  explanation, — 
the  storm,  a  peril  of  the  sea.  Petitioner  does  not  have 
to  show  exactly  how  the  storm  penetrated  No.  1  hold. 
The  law  does  not  exact  that,  especially  with  all  the  crew 
dead  and  no  survivor  to  testify.  The  admiralty  is  a  prac- 
tical system  and  recognizes  the  limitations  of  proof.  It 
does  not  demand  the  impossible. 

Even  if  this  were  not  so,  even  if  the  crew  had  sur- 
vived, all  the  petitioner  would  have  to  show  would  be 
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the  terrific  intensity  and  duration  of  the  storm.  Claim- 
ants would  then  have  to  prove  unseaworthiness — a  diffi- 
cult job  in  face  of  the  fact  that  the  ship  passed  through 
Storm  No.  1  unscathed,  and  battled  Storm  No.  2  for 
more  than  20  hours  before  succumbing,  during  which 
she  executed  the  most  dangerous  maneuver  a  ship  can 
make  in  those  conditions,  turning  around. 

The  leading  case  on  the  entry  of  seawater  requiring 
explanation  is  The  Folmina.  It  is  there  said:  It  "was 
not  shown  that  the  vessel  encountered  sufficient  stress 
of  weather  to  warrant  the  inference  that  it  (the  water 
came  in  because  of  the  action  of  external  causes"  (em- 
phasis supplied).  The  Folmina,  212  U.S.  354,  360,  53 
L.  Ed.  546  at  page  550.  Plainly  the  PENNSYLVANIA'S 
weather  did  "warrant  the  inference." 

Incidentally,  the  hold  was  not  "flooded"  as  counsel 
say.  It  was  "taking  water." 

"EVIDENCE  OF  DEFECTIVE  STEERING  SYSTEM" 

This  is  the  heading  on  page  71  of  the  Insurance 
Brief.  We  went  into  this  somewhat  fully  in  our  two  pre- 
vious briefs,  and  certainly  do  not  wish  to  re-hash  it 
now.  That  the  storm  would  put  an  extra  stress  and  strain 
on  the  steering  gear  is  obvious.  And  equally  obvious  is 
it  that  any  mechanical  device  may  fail  at  times. 

We  reply,  however,  to  counsel's  criticism  of  our  inter- 
pretation of  the  radiograms,  where  we  said  it  was  in- 
correct to  say  that  the  ship  could  not  steer  by  any 
method.  (See  our  Opening  Brief,  pp.  102-3). 
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When  the  message,  sent  at  1807  G.M.T.,  said  "en- 
deavoring to  steer  course  of  110  degrees,"  it  certainly 
meant  that  the  master  had  some  method  of  steering. 
Otherwise  the  message  is  senseless.  Either  he  still  had 
the  regular  gear  but  was  handicapped  in  holding  a  true 
course  of  110'  by  the  tremendous  seas,  just  as  Captains 
McMunagle  and  Maeda  were,  or  else  he  was  using  some 
alternate  gear,  presumably  the  hand-steering  gear.  The 
only  other  messages  relating  to  this  subject  are  the  one 
sent  at  1905  G.M.T.,  saying  "down  by  head  cannot 
steer,"  and  the  one  at  201 5Z  saying  "using  hand  steer- 
ing." These  later  messages  must  be  read  in  the  light  of 
the  first.  In  the  very  first  one,  sent  at  1807,  the  words 
"can't  steer"  are  the  same  words  as  used  in  the  later 
message.  And  yet  in  that  first  message  the  words  "can't 
steer"  are  qualified  by  his  statement  that  he  is  endeavor- 
ing to  steer  a  course  of  110°.  We  therefore  think  the 
reasonable  interpretation  is  that  he  never  was  com- 
pletely without  steering  ability,  but  at  some  stage  had 
to  fall  back  on  hand  steering. 

On  the  effectiveness  of  hand-steering,  compared  with 
regular  steering  from  the  bridge,  we  refer  the  Court  to 
Mr.  "Vallet's  testimony  as  follows: 

"Q.  Now,  is  there  any  emergency  steering  ap- 
paratus? If,  for  example,  this  electrical  hydraulic 
motor  that  you  described  was  out  of  commission 
for  some  reason  or  other,  is  there  any  other  system? 

A.  Yes,  there  is  a  hand  pump,  rotary  pump, 
located  in  the  steering  engine  room. 

Q.  How  does  that  work? 

A.  Well,  that  merely  pumps  hydraulic  fluid  to 
the  rams,  and  it  just  takes  the  place  of  the  electric 
motor. 
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Q.  In  other  words,  to  get  the  hydraulic  pressure 
on  the  rams  it  has  to  be  done  by  hand;  is  that  the 
idea  of  it? 

A.  That  is  right. 

Q.  Then  in  order  to  maneuver  the  ship  do  you 
turn  the  same  wheel? 

A.  The  same  wheel,  yes. 

A.  So  the  hand  work  that  is  done  in  steering 
by  hand,  then,  is  the  work  of  pumping  the  hydraulic 
fluid;  is  that  the  idea? 

A.  Yes. 

Q.  That  pumping  must  be  done  by  having  a 
man  in  this  engine  room? 

A.  It  would  take  several  men. 

Q.  How  many  men  would  you  say  it  would 
take? 

A.  Well,  there  is  only  room  for  about  two  men. 
It  is  extremely  hard  work,  and  a  man  couldn't  keep 
it  up  for  any  length  of  time. 

Q.  In  other  words,  if  you  got  two  or  three  men 
back  there  they  would  have  to  take  turns  at  it  to 
get  anyplace  at  all;  is  that  right? 

A.  That  is  right. 

Q.  As  a  matter  of  fact,  that  steering  system  by 
working  the  hydraulic  pump  wouldn't  be  very  effec- 
tive if  you  had  heavy  weather  or  mountainous  seas, 
would  it? 

A.  That  is  correct. 

Q.  You  would  not  be  able  to  keep  a  vessel  out 
of  the  trough  of  a  heavy  sea,  would  you? 

A.  Probably  not."  (Tr.  2558-9) 

This  is  confirmation  of  our  interpretation  that  the 
messages  only  mean  that  when  the  regular  gear  tem- 
porarily failed  he  at  once  used  the  hand-steering  gear, 
but  that  he  could  not  steer  with  it  as  well. 

Incidentally  we  may  remind  the  Court  that  the  time 
of  sending  the  messages  does  not  fix  the  time  of  using 
the  gear  at  all.  That  use  could  fall  anywhere  between 
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the  time  limits  of  the  messages. 

Of  course,  all  the  evidence  being  in  the  radiograms 
themselves,  and  nowhere  else,  this  Court  is  just  as  able 
to  interpret  them  as  was  the  Trial  Court.  The  finding 
that  the  ship  was  not  able  to  steer  by  "any  method" 
was  drafted  by  Government's  counsel  and  adopted  by 
the  Trial  Court  without  any  discussion  of  the  radio- 
grams. 

It  may  well  be  asked: — Was  the  steering  gear  the 
proximate  cause  of  the  loss  at  all?  When  it  was  fixed, 
the  ship  was  still  afloat.  But  she  could  not  steer  because 
the  rudder  was  too  far  out  of  water.  In  that  posture, 
v/hat  really  sank  the  ship  was  the  water  in  her  holds. 
Did  the  steering  gear  cause  that?  It  may  be  surmised. 
But  there  is  no  direct  evidence  of  it,  and  the  burden  is 
on  claimants  to  prove  it  as  a  cause  of  the  loss. 

We  do  not  reply  to  counsel's  suggestion  that  the  110° 
message  does  not  indicate  the  ship  had  turned  around. 
We  think  that  is  obvious  since  her  previous  course  on 
the  Great  Circle  Route  was  approximately  290°.  The 
110'  message  clearly  indicates  a  180°  turn.  (Our  Open- 
ing Brief,  p.  18.) 

We  just  briefly  mention  the  authorities  cited  by 
counsel.  We  hope  the  Court  will  read  them.  They  have 
no  resemblance  to  this  case  at  all.  The  A.H.F.  Seeger, 
104  F2d  167,  and  The  Meanticut-Bedford,  65  F.Supp. 
203,  are  both  cases  where  there  was  a  definite,  ascer- 
tained defect  in  the  steering  gear,  and  the  ship,  having 
pleaded  inevitable  accident,  was  required  to  furnish  the 
strict  and  exacting  proofs  which  the  law  demands  to 
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sustain  that  defense.  The  Ionian  Pioneer,  236  F.2d  78, 
was  an  old  wreck  of  a  ship  ready  for  the  scrap-heap, 
sustaining  so  many  steering  failures  and  other  faults 
(without  any  exculpatory  bad  weather)  as  to  be  unique. 
(In  view  of  counsel's  predeliction  for  Lloyd's,  it  is  inter- 
esting to  note  that  she  was  classed  in  that  Society.)  The 
Court  stated  the  rule  on  presumptions  as  follows: — 

It  said  that  cargo  has  the  advantage  of  "a  presump- 
tion of  unseaworthiness  existing  at  the  beginning  of  the 
voyage,  where  machinery,  gear,  or  appliances  fail  shortly 
after  the  beginning  of  the  voyage  without  accident, 
stress  of  weather,  or  the  like,  furnishing  an  adequate  ex- 
planation as  a  likely  cause"  (emphasis  supplied)  p.  80. 

The  Ionian  Pioneer,  leaving  San  Pedro  Harbor  on  a 
quiet  evening  in  those  still  waters,  ran  aground  when  she 
had  hardly  got  started,  because  she  could  not  steer  (pp. 
81-2). 

We  close  this  discussion  of  the  steering  gear  by  point- 
ing out  one  very  significant,  and  it  seems  to  us,  control- 
ling factor: — Not  a  single  witness  through  all  this  long 
trial  came  forward  to  say  that  the  type  of  steering  gear 
on  the  PENNSYLVANIA,  or  the  methods  of  inspect- 
ing it  and  testing  it  were  in  the  slightest  degree  im- 
proper. The  Government,  largest  claimant  here,  had  all 
the  benefit  of  the  U.  S.  Coast  Guard,  the  Navy  and  all 
the  ships  of  the  Maritime  Administration.  No  single 
witness  was  produced  from  these  or  the  whole  Ameri- 
can Merchant  Marine  to  say  that  the  inspections  and 
tests  of  the  steering  gear,  which  counsel  now  urge  to 
have   been   inadequate   were   in   anyway   faulty   in   the 
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least  degree.  It  is  only  counsel^  who  now,  without  any 
supporting  evidence,  make  these  suggestions,  and,  on 
the  basis  of  them  alone,  ask  this  Court  to  disregard  the 
evidence  of  all  the  practical  and  experienced  nnen  who 
had  to  do  with  the  upkeep  and  maintenance  of  this  ship. 

"EVIDENCE   OF  THE  UNSEAWORTHY   CONDITION   OF  THE 

FORWARD  HATCHES,  THE  INSECURE  CARRIAGE 

AND  STOWAGE  OF  FORWARD  DECK  CARGO" 

Such  is  the  heading  on  page  81  of  the  Insurance 
Brief. 

We  have  discussed  these  matters  fully  in  our  two 
previous  briefs  (Opening  Brief,  pp.  109-122;  Answering 
Brief,  pp.  43-51).  Our  only  comments  now  are  these: — 

Counsel  is  mistaken  in  saying  that  the  Trial  Court 
"found"  that  the  taking  off  of  the  tarpaulins  and  No. 
2  hatch  filling  with  water  were  "the  product  of  the  un- 
seaworthy  condition  of  the  forward  hatches  and  stowage 
of  cargo  on  forward  deck"  (Brief,  p.  81).  He  repeats 
the  same  mistake  on  page  82,  where  he  says  that  the 
evidence  "supports  the  Court's  finding  that  this  condi- 
tion (deck  cargo  and  hatches)  was  a  factor  of  unsea- 
worthiness, existing  at  the  inception  of  the  voyage,"  etc. 
(Emphasis  supplied.) 

As  pointed  out  in  our  Opening  Brief,  at  pages  119,  122, 
and  again  in  our  Answering  Brief,  at  page  50,  the  Trial 
Court  made  no  such  finding  at  all.  All  he  found  was  that 
the  deck  cargo  came  adrift  taking  the  tarpaulins  off  the 
forward  hatches,  and  that  No.  2  was  open  and  full  of 
water.  He  did  not  say  why.  He  found  no  fault  with  the 
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stowage,    or    the    hatches    (Finding    IV).    The    obvious 
cause  was  the  seas. 

Our  only  other  comment  is  to  state  the  obvious  phy- 
sical fact  that  as  long  as  the  ends  of  the  cross-battens 
were  brought  into  juxtaposition  over  tlie  center  of  the 
hatch,  and  there  screwed  up  and  tightened  with  the  turn- 
buckles,  it  would  not  make  any  difference  whether  they 
were  bent  or  not;  and  even  the  adverse  witness,  Huston, 
the  carpenter,  admitted  that  he  could  only  recollect 
tightening  two  turnbuckles  on  No.  2  and  No.  3  hatches, 
and  then  only  about  three  tim.es  (Tr.  2086),  which  cer- 
tainly is  not  unusual  on  a  long  voyage  across  the  Pa- 
cific; and  that  he  kept  them  tight  at  all  times.  Tr.  2807). 

LATENT  DEFECTS 

Our  argument  on  Latent  Defects  (Opening  Brief,  pp. 
124-129),  was  in  reply  to  claimants'  assertion  of  notch- 
sensitivity  in  the  vessel's  hull, — not  to  complaints 
against  the  steering  gear.  (The  incidental  mention  of 
the  latter  was  merely  a  reference  to  the  Trial  Court's 
opinion  wherein  he  said  that  all  the  alleged  defects, 
which  would  of  course  include  the  steering  gear,  were 
"latent"  and  not  "apparent."  As  our  brief  showed,  we 
urged  that  if  "latent"  and  not  "apparent,"  then  due  dili- 
gence would  not  disclose  them.) 

Counsel  say  we  did  not  plead  "latent  defects"  in  our 
petition.  Of  course  not.  We  denied,  and  still  deny,  that 
there  were  any  defects.  Our  petition  stated  that  petitioner 
was  without  any  "neglect,  fault  or  negligence."  Claim- 
ants denied  this,  and  alleged,  among  other  things,  lack 
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of  due  diligence.  These  allegations  and  denials,  of  course, 
put  in  issue  the  defense  of  "latent  defect,"  if  it  should 
come  to  light. 

But  regardless  of  this,  as  your  Honors  too  well  know, 
Admiralty  Courts  always  allow  parties  to  urge  any  de- 
fense, regardless  of  pleadings,  which  are  not  a  surprise, 
and  are  warranted  by  the  proofs. 

We  shall  not  re-argue  that  notch-sensitivity,  if  it  ex- 
isted at  all,  was  a  latent  defect.  We  shall  just  take  a  quo- 
tation out  of  counsel's  own  brief,  at  page  95 : — 

"A  latent  defect  is  one  that  could  not  be  dis- 
covered by  an  J''  known  and  customary  test." 

That  notch-sensitivity  perfectly  falls  within  that  defi- 
nition is  made  plain  by  the  uncontradicted  testimony  of 
D.  P.  Brown,  Mr.  Williams  and  Mr.  Hechtman,  all  cited 
in  our  Opening  Brief  at  pages  127-128. 

"PETITIONER'S  DEFENSE  OF  ERROR  IN  NAVIGATION" 

This  is  the  heading  on  page  97  of  the  Insurance 
Brief.  Counsel  mistakes  us. 

Petitioner  claims  that  in  turning  around  in  those 
stormy  seas.  Captain  Plover  exposed  his  ship  to  dangers, 
I  recognized  by  all  mariners,  and  that  the  very  fact  that 
the  ship  made  the  turn  at  all  in  those  conditions,  was 
I  proof  of  her  seaworthiness;  and  that  the  damage  she 
)  suffered  (except  the  previous  crack)  was  probably  start- 
I  ed  during  that  turn,  which,  as  Captain  McMunagle 
1  said,  could  sink  even  a  seaworthy  ship.  (Opening  Brief, 
I  p.  81).  That  was  the  burden  of  our  argument.  We  did 
i   not  accuse  Captain  Plover  of  an  error  in  navigation.  He 
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was  a  competent  captain,  and  is  dead,  and  we  make  no 
reflection  on  him.  We  only  said  that  the  act  of  turning 
around  was  an  act  of  navigation  for  which  petitioner 
would  not  be  liable.  That  is  all. 

DUE  DILIGENCE 

The  remainder  of  tlie  Insurance  Brief  is  devoted  to 
due  diligence  and  the  decisions  applying  it.  This  Court 
knows  the  law  well,  and  we  have  covered  the  subject 
sufficiently  in  our  previous  briefs. 

Respectfully  submitted. 

Wood,  Matthiessen,  Wood  &  Tatum, 
Erskine  Wood, 
Lofton  L.  Tatum, 

1310  Yeon  Building, 

Portland,  Oregon; 

Bogle,  Bogle  &  Gates, 
Stanley  B.  Long, 
C.  Calvert  Knudsen, 

Central  Building, 

Seattle,  Washington, 

Proctors  for  Petitioner- Appellant. 
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We  find  it  unnecessary  to  reply  to  the  Government 
Brief,  except  in  one  particular. 

BATTENS 

In  the  Government's  Opening  Brief  counsel  cited 
Title  46,  Code  of  Federal  Regulations,  §  144.10-80,  re- 
garding hatches  (p.  51). 

In  our  Answering  Brief,  we  pointed  out  that  this 
Regulation  did  not  come  into  effect  until  eleven  months 
after  the  loss  of  the  PENNSYLVANIA  (Ans.  Br.  50). 

Now   the   Government  in   its  Answering  Brief  says 

that  §  144.10-80  was  miscited,  and  as  an  alternative  falls 

back  on  §  43.10-35,  reading  as  follows: 

"§  43.10-35  Battens  and  Wedges,  (a)  Battens 
and  wedges  are  to  be  efficient  and  in  good  condition." 
(Govt.  Ans.  Br.  31). 

This  Regulation  appears  in  Subchapter  E  of  Chapter 
I  of  Title  46  C.F.R.,  pertaining  to  Load  Lines.  Subchap- 
ter E  in  its  present  form,  with  its  inclusion  of  §  43.10-35, 
was  not  promulgated  until  October  18th,  1952  (17  F.R. 
9309),  about  ten  months  after  the  PENNSYLVANIA 
was  lost.  However,  the  same  language  appears  under  a 
different  section  number  in  the  previous  version  of  Sub- 
chapter E,  and  we  therefore  ignore  the  difference  in  time. 

The  language  does  not  have  the  effect  claimed  for  it 
by  the  Government.  It  is  contained  in  a  section  of  the 
Regulation  relative  only  to  Load  Lines.  Subchapter  E  is 
entitled  "Load  Lines."  Subpart  43.10  is  entitled  "Condi- 
tions of  Assignment  of  Load  Lines"  (emphasis  supplied). 
§  43.10-1  (a)  reads  as  follows; — 


"§  43.10-1  Construction  of  Vessel,  (a)  The  as- 
signment of  load  lines  is  conditional  upon  the  vessel 
being  structurally  efficient  and  upon  the  provision 
of  effective  protection  to  vessel  and  crew." 

Then  follow  various  prerequisites  to  the  vessel  having 

a  load  line  assigned  to  it.  §  43.10-30  specifies  the  type  of 

cleats  (to  hold  the  battens  and  wedges  around  the  sides 

and  ends  of  the  hatches).  Then  comes  the  language  now 

relied  on  by  the  Government,  which  is  in  §  43.10-35: 

"§  43.10-35  Battens  and  Wedges,  (a)  Battens 
and  wedges  are  to  be  efficient  and  in  good  condition." 

This  can  have  no  possible  application  to  this  case  for 
two  reasons:  First,  the  Regulation  is  only  a  prescribed 
condition  precedent  to  ships  having  assigned  to  them  a 
load  line.  Once  the  load  line  is  assigned,  the  condition 
has  fulfilled  its  function.  The  PENNSYLVANIA  had  a 
load  line  assigned  to  it,  thus  showing  that  the  prescribed 
condition  had  been  fulfilled,  and  that  her  battens  were 
good. 

Second,  there  is  no  complaint  anywhere  in  this  rec- 
ord against  the  ship's  battens.  This  Admiralty  Court 
knows  full  well  what  the  battens  are, — the  steel  straps 
that  go  around  the  hatch  coamings  and  under  which  the 
tarpaulins  are  tucked  and  the  battens  held  in  place  by 
wedges  driven  into  the  cleats.  There  is  not  a  syllable  of 
complaint  against  them  in  this  case.  The  only  complaint 
(and  a  weak  one  at  that)  is  against  those  steel  straps 
going  across  the  top  of  the  hatch  and  variously  denomi- 
nated as  "croES-battens,"  "storm  battens,"  or  "locking 
bars," — entirely  different  things  from  the  battens,  and 
not  required  by  the  regulations.  In  fact,  in  Mr.  Vallet's 


testimony,  where  counsel  for  the  Insurance  Companies 
was  getting  Mr.  Vallet  to  enumerate  the  various  appur- 
tenances of  a  hatch,  counsel  himself  distinguished  be- 
tween the  "battens"  and  the  "storm  battens"  or  "locking 
bars"  (Tr.  307). 

Incidentally,  we  do  not  think  the  mass  of  hundreds 
of  Coast  Guard  administrative  regulations,  with  their 
minutiae  of  detail,  should  be  used  as  a  basis  for  apply- 
ing the  Pennsylvania  Rule,  followed  in  The  Denali,  as 
attempted  here  by  counsel;  and  certainly  not  where  no 
specific  Regulation,  such  as  one  specifying  the  thickness 
of  steel  plate,  for  example,  is  in  question,  but  merely  a 
general  one,  like  this  one  of  the  battens,  saying  that  they 
must  be  "efficient  and  in  good  condition." 

Respectfully  submitted, 

Wood,  Matthiessen,  Wood  &  Tatum, 
Erskine  Wood, 
Lofton  L.  Tatum, 

1310  Yeon  Building, 

Portland,  Oregon; 

Bogle,  Bogle  &  Gates, 
Stanley  B.  Long, 
C.  Calvert  Knudsen, 

Central  Building, 

Seattle,  Washington, 

Proctors  for  Petitioner-Appellant. 
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JURISDICTION 


This  pi'oceeding  was  commenced  by  the  fihng  of  a 
petition  for  exoneration  from  or  limitation  of  liability 
by  States  Steamship  Company  as  corporate  owner  of 
the  SS  PENNSYLVANIA.  The  petition  was  filed  in  the 
United  States  District  Court  for  the  District  of  Oregon. 

The  jurisdiction  of  the  District  Couit  was  acquired 
under  Rules  51-55  of  the  United  States  Supreme  Court 
Admiralty  Rules. 

The  jurisdiction  of  this  court  was  acquired  under 
62  Stat.  929,  28  U.S.C.A.,  $  1292. 

INTRODUCTION 

This  brief  is  filed  by  appellants  Atlantic  Mutual 
Insurance  Company,  Pacific  National  Fire  Insurance 
Company  and  The  Dominion  of  Canada,  in  reply  to  the 
answering  brief  of  petitioner,  States  Steamship  Com- 
pany, as  the  corporate  owner  of  the  SS  PENNSYL- 
VANIA. 
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Since  the  issues  of  fact  and  law  presented  by  the 
record  in  this  proceeding  have  been  reviewed  at  length 
in  our  opening  and  answering  briefs,  we  shall  en- 
deavor to  avoid  repetition  and  respond  directly  to  cer- 
tain specific  matters  presented  in  petitioner's  answering 
brief. 

As  in  the  case  of  the  opening  brief  filed  by  these 
appellants  the  issues  reviewed  herein  relate  primarily 
to  the  subject  of  limitation  of  liability  under  46 
U.S.C.A.,  §  183,  and  the  clear  error  of  the  trial  court 
in  finding  that  the  evidence  was  sufficient  to  show 
that  the  unseaworthy  condition  of  the  SS  PENNSYL- 
VANIA at  the  inception  of  her  Voyage  6  was  without 

!  the  privity  or  knowledge  of  petitioner.  However,  as 
we  have  pointed  out  in  our  opening  brief,  as  appel- 
lants, and  in  our  answering  brief,  as  appellees,  peti- 
tioner's knowledge  and  privitj^  respecting  the  unsea- 
worthiness of  the  vessel  is,  under  the  evidence  in  this 

!  case,  inseparably  related  to  its  failure  to  use  due  dili- 
gence within  the  meaning  of  the  Carriage  of  Goods 
by  Sea  Act  of  1936  and  the  equivalent  Canadian  statute. 
This  cuxumstance  follows  as  a  matter  of  law  in  view 

]  of  the  substantial  evidence  that  petitioner's  failure  to 
use  due  diligence,  as  found  by  the  trial  comt,  was  the 
result  of  the  personal  neglect  of  petitioner's  Marine 
Superintendent  and  other  supervisory  personnel  em- 


ployed  by  petitioner  wlio  were  invested  with  high  re- 
sponsibility and  charged  with  direct  supervision  over 
the  very  "phase  of  the  business  out  of  which  the  loss 
.  .  .  occurred".  Coryell  v.  Phipps,  317  US  406,  87  L  ed 
363, 1943  AMC  18. 

This  lack  of  due  diligence  and  petitioner's  corre- 
sponding privity  therein  is  highlighted  in  petitoner's 
answering  brief  undei-  its  assertion  that  its  Marine 
Superintendent  fully  discharged  his  responsibilities  by 
delegating  them  to  the  unfortunate  officers  of  this 
vessel.  In  fact  the  foregoing  assertion  by  petitioner, 
in  the  total  absence  of  justifying  legal  authority,  is  the 
principal  subject  of  this  reply  brief. 

ARGUMENT 
I 

Delegation  to  the  Officers  of  the  SS  PENNSYLVANIA 
of  Entire  Responsibility  for  the  Care,  Maintenance,  Inspec- 
tion and  Repair  of  the  Vessel,  Its  Machinery  and  Equipment. 

At  page  8  of  its  answering  brief,  petitioner  advances 
the  proposition  that  its  Marine  Superintendent  had  "set 
up"  or  "succeeded  to"  a  system  for  the  upkeep  of  its 
vessels  under  which  the  officers  of  the  ship,  "particu- 
larly the  Master  and  Chief  Engineer,  were  held  directly 
responsible  for  the  proper  upkeep,  maintenance,  and 
repair   of  their   own   ship".    Petitioner  further  states, 


without  citing  any  supporting  transcript  reference  (and 
none  can  be  cited),  that  the  system  of  relying  directly 
upon  the  ship's  officers  for  performance  of  these  duties 
is  that  employed  "in  all  well-run  steamship  operations 
by  all  companies". 

The  foregoing  proposition  employs  the  theory  under 
which  petitioner  now  seeks  to  avoid  its  privity  or  knowl- 
edge in  the  unseaworthiness  of  the  SS  PENNSYL- 
VANIA. It  pervades  petitioner's  entire  answering  brief 
and  is  advanced  with  respect  to  each  factor  of  un- 
seaworthiness of  this  vessel  as  found  by  the  trial  court. 

According  to  petitionei-,  this  system  was  applied 
with  respect  to  the  vessel's  hull,  steering  machinery, 
hatch  securing  equipment,  the  condition  of  the  for- 
ward hatches  and  the  carriage  and  stowage  of  deck 
cargo  on  the  forward  deck  at  the  inception  of  Voyage 
6.  Vallet,  the  Marine  Superintendent,  relied  upon  the 
officers  of  this  vessel  to  make  the  necessary  inspections 
and  submit  recommendations  for  further  needed  in- 
spections or  repairs,  and  he  assumed  that  everything 
was  all  right  if  he  received  no  such  recommendations 
or  any  adverse  reports  from  the  personnel  employed 
aboard  this  particular  vessel  (petitioner's  answering 
brief,  pp  10-11,  34, 45,  50). 

In  fact.  Petitioner  asserts  at  page  11  of  its  brief  that 
Vallet  was  "diligent  in  the  extreme"  in  enforcing  this 


k 


system.  The  implication  then  follows  that  since  the 
Marine  Superintendent  was  so  diligent  in  delegating 
his  responsibility  under  this  system  to  a  group  of  com- 
pany employees,  consisting  of  deck  officers  and  the 
chief  engineer,  Vallet  exercised  due  diligence  with  re- 
spect to  the  vessel  and  could  not  be  in  privity  with  any 
neglect  or  omission  on  the  part  of  the  employed  per- 
sonnel to  whom  he  had  delegated  his  duties. 

It  is  not  suiprising  that  petitioner  cites  no  authority 
justifying,  or  in  any  way  condoning,  the  system  "set 
up"  or  "succeeded  to"  by  Mr.  Vallet,  for  all  authorities 
are  to  the  contrary.  It  is  surprising  that  petitioner  would 
confess  to  such  a  sj'stem  of  delegation  and  i-eliance  by 
its  Marine  Superintendent  since  under  authorities  re- 
viewed in  oiu"  opening  and  answering  briefs,  the  dele- 
gation of  entire  responsibility  to  ship's  officers,  and 
the  complete  reliance  upon  them  by  the  Marine  Super- 
intendent is  not  the  exercise  of  due  diligence  for  pur- 
poses of  liability  under  the  Caniage  of  Goods  by  Sea 
Act,  or  a  means  of  avoiding  privit}'  or  knowledge  for 
purposes  of  limitation.  We  submit,  in  fact,  that  this 
system  itself  emphasizes  the  very  lack  of  due  diligence 
on  the  part  of  Vallet  and  forecloses  any  contention 
under  the  evidence  that  Vallet  was  not  in  privity  with 
the  unseaworthiness  of  the  SS  PENNSYLVANIA  at  the 
inception  of  her  Voj^age  6,  and  the  failure  of  petitioner 


to  exercise  due  diligence  as  found  by  the  trial  court. 
Illustrative  of  the  authorities  reviewed  in  our  prior 
briefs  in  this  connection  is  the  decision  of  this  court 
in  The  SILVER  PALM,  94  F2d  776  (9th  Cir.,  1937), 
1937  AMC  1462,  where  the  mle  was  stated  at  p  780, 
as  follows: 

"In  proceedings  for  limitation,  the  owner  may 
not  escape  liability  by  giving  the  managerical  func- 
tions to  an  employed  person  acting  as  its  agent, 
whether  the  person  be  corporate  or  otherwise.  So 
far  as  concerns  privity  and  knowledge  such  an 
agent  is  its  alter-ego." 


An  apt  statement  of  the  rule  is  made  in  The 
ARGENT,  1940  AMC  508,  where  the  court  stated,  at 
p509: 

"It  would,  however,  be  a  very  easy  matter  for 
an  owner  to  shelter  himself  behind  an  actual  ig- 
norance if  lack  of  personal  knowledge  always 
constituted  a  good  defense  to  the  extent  of  the  pro- 
tection accorded  by  statute.  If  lack  of  actual  knowl- 
edge were  enough,  imbecility,  real  or  assumed,  on 
the  part  of  owners,  would  be  at  a  premium.  Such 
assumption  of  ignorance  would  be  peculiarly  easy 
on  the  part  of  corporate  owners.  Corporate  owners 
have  of  late  years  greatly  multiplied,  and  it  is  ac- 
cordingly found  that  the  doctrine  of  imputed 
knowledge  and  imputed  privity  has  grown  to  meet 
the  demands  of  business. 

"In  this  case  I  think  it  conclusively  proven  that 
no  officer  of  the  petitioning  corporation  knew  that 


the  Argent  maintained  an  unlawful  light  but  for 
the  matter  of  that  they  did  not  know  whether  she 
maintained  a  light  at  all,  they  did  not  regard  it  as 
any  part  of  their  business  to  ascertain  whether  that 
humble  vessel  was  complying  with  the  law  or  vio- 
lating it  every  day." 


"As  long  ago  as  Republic,  61  Fed.  109,  knowl- 
edge of  what  owners  could  have  seen  if  they  had 
looked  was  imputed  to  them  .  .  .". 


See  also: 


Austerberry  v.  U.  S.,  169  F2d  583  (6th  Cir.,  1948) 
at  p 594: 

".  .  .  the  burden  was  upon  the  appellee  to  show 
that  it  had  no  privity  or  knowledge  ...  To  sustain 
the  burden  of  proof  that  is  imposed  in  cases  like 
this  it  may  be  observed  that  it  is  not  sufficient  to 
show  that  operations  and  care  of  the  vessel  were 
placed  in  the  hands  of  men  of  experience  in  such 
matters . . .". 


"The  bvu'den  was  upon  the  government  to  prove 
that  it  had  no  privit)'  or  knowledge  of  negligence, 
or  that  there  w-as  no  privity  or  knowledge  or  the 
means  of  knowledge  of  negligence  on  the  part  of 
those  to  whom  it  had  delegated  the  duties  of  com- 
manding, maintaining,  and  operating  the  vessel." 


In  The  POCONE,  159  F2d  661  (2nd  Cir.,  1947), 
1947  AMC  306,  a  subordinate  traffic  manager  was  dele- 
gated supervision  over  the  condition  of  the  company's 


ships  as  they  came  into  port  and  attention  to  any  re- 
pairs they  might  need.  The  case  involved  cargo  damage 
by  fire  and  water  arising  from  a  fire  in  coal  stowed 
in  a  cross  bunker,  and  the  personal  neglect  of  the  sub- 
ordinate traffic  manager  was  held  to  preclude  limita- 
tion of  liability  by  the  corporate  shipowner.  The  failure 
of  the  traffic  manager  to  exercise  due  diligence  was 
described  by  the  court,  at  pp.  664-665,  as  follows: 

"We  charge  Borges  [the  traffic  manager]  with 
all  that  the  master  knew,  not  because  the  master 
knew  it,  but  because  it  was  his  duty  from  what  the 
master  told  him  and  what  he  saw,  not  to  accept  the 
master^s  assumption  that  all  luas  well,  but  to  push 
inquiries  home,  to  cross-examine  the  master,  to 
examine  the  engine  room  logs,  and  in  general  to 
bestir  himself  until  he  had  all  the  information  that 
anyone  on  board  had.  As  in  all  such  cases,  the 
measure  of  the  duty  imposed  depends  upon  the  cost 
or  difficulty  of  the  precaution,  compared  with  the 
hazard  and  the  interest  at  stake  .  .  .  The  measure 
in  such  cases  is  not  what  the  owner  knows,  but  what 
he  is  charged  with  finding  out.  He  ma}^,  if  he  will, 
put  his  ship  at  hazard  and  answer  as  he  can  to  his 
underwriters,  but  to  the  cargo  he  must  not  be  in- 
different; he  is  relieved  of  his  absolute  liability  at 
common-law  only  upon  condition  that  he  exercises 
care  measured  by  the  occasion."  (Emphasis  sup- 
plied) 


Petitioner  admits  that  Vallet  had  complete  charge 
of  maintenance  and  repair  of  the  vessel  (petitioner's 
brief  pp  8-9,  Tr  140).  The  true  extent  of  Mr.  Vallet's 
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responsibilities  and  duties  as  Marine  Superintendent 
appears  in  the  following  testimony  of  J.  R.  Dant,  peti- 
tioner's Vice-President  and  General  Manager: 

Q  Will  you  say  that  the  Marine  Superintend- 
ent, Mr.  Dyer,  when  he  is  in  charge,  has  general 
authority  to  care  for  the  repairs  of  the  vessel  and 
supervision  of  what  is  necessary  to  be  done  on  those 
vessels? 

A     Yes. 

Q  And  when  he  was  absent,  why,  Mr.  Vallet 
took  his  place? 

A     Yes. 

Q  And  had  the  same  authority  that  Mr.  Vallet 
had:  is  that  correct? 


A     Yes."  (Emphasis  supplied)  (Tr2623) 

"Q  You  would  say  that  generally  he  was  in 
charge  of  the  making  of  the  necessary  repairs  to 
the  vessel? 

A     That  is  correct. 

Q  And  for  the  inspection  thereof  on  behalf  of 
your  organization? 

A     Yes."  (Emphasis  supplied)   (Tr  2624) 


Nothing  in  the  testimony  of  Mr.  Dant  provides  au- 
thority, within  petitioner's  own  organization,  for  the 
so-called  system  of  delegation  employed  by  Mr.  Vallet 
under  which  he  left  the  maintenance,  upkeep  and  re- 
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pair  of  the  vessel  to  the  officers  of  the  individual  ship 
in  question. 

Vallet's  failure  to  exercise  due  diligence  through 
his  reliance  upon  this  system  of  delegation  and  his 
corresponding  privity  in  the  inadequacies  of  inspection 
and  repair  resulting  therefrom  are  emphasized  by  the 
lack  of  any  satisfactory  evidence  as  to  the  qualifications 
of  the  ship's  officers  to  assume  and  carry  out  such 
duties.  There  is  no  evidence  of  the  qualifications  of 
Captain  Plover,  Master  of  the  SS  PENNSYLVANIA,  in 
the  field  of  marine  survey  and  inspection  of  a  vessel's 
hull,  machinery  and  equipment,  or  that  he  ever  under- 
took or  participated  in  such  inspections.  Petitioner's 
reference  to  Mr.  Brenneke's  testimonj^  on  the  qualifi- 
cations or  responsibilities  of  a  chief  engineer  (petition- 
er's answering  brief,  p  8;  Tr  321-322)  is  not  in  the  least 
persuasive. 

An  examination  of  the  actual  testimony  of  Charles 
E.  Matthews,  chief  engineer  on  the  SS  PENNSYL- 
VANIA during  Voyage  1  through  5,  inclusive,  will  dis- 
close the  limitations  in  the  actual  inspections  made  by 
Matthews,  and  his  individual  limitations  as  a  qualified 
marine  surveyor.  Matthews  joined  the  ship  on  Feb- 
ruary 1,  1951,  for  Voyage  1.  At  that  time  he  "looked 
her  over  just  visually  or  casually"  (Tr  336-338).  He 
"watched"  the  repaii's  undertaken  to  the  Class  1  deck 
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fracture  in  Portland,  Oregon  on  February  5  (Tr  341). 
There  is  no  evidence  of  an  independent  or  thorough  in- 
spection by  Matthews  as  to  the  vessel's  entire  hull, 
machinery  or  equipment  following  the  Class  1  casualty 
sustained  on  Voyage  5,  either  when  the  vessel  was  in 
Portland,  Oregon  for  repairs  or  subsequently  in  dry- 
dock  in  Seattle,  Washington  at  the  conclusion  of  Voy- 
age 5.  The  participation  by  Matthews  in  the  drydock 
inspection  of  the  vessel  at  the  conclusion  of  Voyage  5 
is  indicated  by  his  testimony: 

"I  was  just  an  observer.  If  I  happen  to  see  any- 
thing I  could  report  it  to  the  port  engineer  and 
inspectors  .  .  ."  (Tr  347). 


He  was  not  with  the  American  Bureau  of  Shipping 

or  the  Coast  Guard  inspectors  all  the  time  and  could 

not  state  whether  or  not  these  personnel  hammer  tested 

the  vessel   (Tr  348-349).  His  limitations  as  a  marine 

surveyor  charged  with  responsibility  for  the  integrity 

of  the  vessel's  hull  and  requisite  inspections  and  repairs 

following  a  serious  hull  casualty,  are  illustrated  by  his 

testimony: 

"Q  The  cracked  deck  that  you  have  spoken  of 
on  Voyage  1,  would  you  consider  that  was  a  Class 
1  casualty? 

A  I  don't  know  much  about  the  class  of  casual- 
ties." (Tr369) 
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Matthews  did  not  repair  the  cross  battens  on  the 
forward  hatches  as  he  did  not  receive  a  request  from 
the  deck  department  to  make  any  such  repairs    (Tr 

2830). 

As  to  the  condition  of  the  steering  machinery,  Vallet 
looked  to  Matthews  for  necessary  inspections  and  re- 
ports of  needed  repairs.  The  inspection  of  this  vital 
machinery  by  Matthews  was  confined  to  an  external 
observation  of  the  steering  engine  while  the  vessel  was 
operating  at  sea,  and  even  worse,  it  appears  that  such 
inspection  was  made  primai'ily  by  an  unlicensed  oiler 
on  watch  (petitioner's  answering  brief  p  11;  Tr  350- 
351).  By  way  of  analogy,  petitioner  might  as  well  con- 
tend that  a  seaman-lookout  could  be  charged  with  re- 
sponsibility for  navigation  of  the  vessel  upon  delega- 
tion of  authority  in  this  respect  from  the  Master  or 
watch  officer. 

No  further  evidence  appears  in  the  record  of  this 
proceeding  as  to  the  qualifications  of  other  officers  on 
the  SS  PENNSYLVANIA  to  assume  the  heavy  respon- 
sibility delegated  to  them  by  Vallet. 

Petitioner  should  know  that  it  cannot  discharge  the 
duties  of  its  marine  department  by  delegating  them  to 
the  officers  of  a  particular  ship,  and  thereby  avoid 
privity  in  the  unseaworthiness  of  the  vessel  arising  from 
inadequate  inspections  and  repairs.  The  corporate  ship- 
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owner  cannot  shelter  itself  behind  an  actual  ignorance 
arising  from  lack  of  adequate  reports  from  its  ship's 
officers,  or  a  lack  of  recommendations  by  its  ship's  of- 
ficers as  to  needed  inspections  or  repairs  to  the  vessel's 
structure,  machinery  and  equipment.  To  support  peti- 
tioner's asserted  system  of  delegation  to  and  reliance 
upon  the  officers  of  this  ship  would  place  "imbecility, 
real  or  assumed,  ...  at  a  premium".  The  ARGENT, 
1940  AMC  508  (D.C.S.D.N.Y.,  1915). 

Under  the  Limitation  of  Liability  Act,  knowledge 
or  privity  "means  not  only  personal  cognizance  but  also 
the  means  of  knowledge — of  which  the  owner  or  his 
superintendent  is  bound  to  avail  himself — of  contem- 
plated loss  or  condition  likely  to  produce  or  contribute 
to  loss,  unless  appropriate  means  are  adopted  to  prevent 
it."  (Emphasis  supplied)  The  CLEVECO,  154  F2d  605 
(6thCir.,  1946). 

II 

The  Privity  of  Petitioner's  Supervisory  Personnel 

A.  The  Marine  Superintendent  and  Assistant  Port  Engineer. 

Referring  to  Vallet  inchvidually,  petitioner  goes  on 
to  assert  that  Vallet  discharged  his  duties  in  full  by 
operating  under  the  "well  recognized  principle"  of 
holding  the  ship's  master,  chief  engineer  and  officers 
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responsible  for  their  ship  (petitioner's  answering  brief, 
p  34).  Petitioner  then  states  that  Vallet  enforced  this 
system  and  "by  his  staff  made  additional  inspections". 
It  is  obvious  that  under  petitioner's  system  of  delegation 
and  primary  reliance  upon  the  ship's  officers,  any  in- 
spections made  by  Vallet  and  his  shore  staff  were  in- 
cidental, superficial  and  supplementary  in  nature.  The 
evidence  confii-ming  Vallet's  personal  lack  of  due  dili- 
gence in  the  maintenance,  upkeep  and  repair  of  this 
vessel,  its  equipment  and  machinery,  has  been  reviewed 
in  detail  in  our  previous  briefs. 

At  pages  41-43  of  our  opening  brief,  the  standards 
recommended  and  prescribed  by  Vallet  for  inspection 
and  repair  of  a  vessel  after  sustaining  a  serious  fracture 
are  set  forth.  Petitioner  has  taken  exception  to  our  ref- 
erence to  Vallet's  testimony  in  this  respect  (petitioner's 
answering  brief,  pp  24-25 ) .  Although  the  time  element 
for  such  an  inspection  is  not  material  in  this  case,  we 
must  take  exception  to  petitioner's  implication  that  a 
four  or  five  day  drydocking  would  be  required  for  a 
thorough  inspection  of  the  vessel's  hull  and  machinery. 
The  drydock  examination  for  the  underwater  body  of 
the  vessel  took  one  day  (petitioner's  answering  brief, 
p  26)  but  no  one  assumes  that  a  four  or  five  day  dry- 
docking  would  be  necessary  for  a  thorough  inspection 
of  the  vessel's  machinery. 
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In  any  event,  aside  from  the  time  element  necessary 
to  a  thorough  inspection  of  the  vessel,  it  is  clear  that  the 
hull  of  this  vessel  was  never  given  the  inspection  pre- 
scribed by  Vallet  as  necessary  after  it  sustained  the  Class 
1  hull  fracture  on  Voyage  5.  Vallet  testified  that  the 
Voyage  5  fracture  was  a  serious  crack  and  that  this 
meant  to  him  that  a  thorough  examination  must  be 
made  of  the  vessel  (Tr  262) .  Vallet  showed  that  he  was 
completely  cognizant  of  the  significance  of  a  Class  1 
hull  casualty,  which  has  been  defined  as  one  which 
has  weakened  the  main  hull  structure  so  that  the  vessel 
is  lost  or  in  a  dangerous  condition  (Tr  1864-1865)  or 
one  where  the  strength  of  the  structure  is  so  weakened 
that  it  would  be  in  imminent  danger  of  further  failure 
(Tr2770). 

Vallet  then  testified  that  a  "complete"  and  "detailed" 
inspection  of  the  hull  would  require  that  the  vessel  be 
completely  unloaded,  be  placed  on  drydock,  and  that 
such  an  inspection  would  involve  going  inside  the  ves- 
sel, examining  all  the  welds  on  the  inside,  and  all  of 
the  main  structures  (Tr  226-229).  Quite  aside  from  the 
inadequacies  of  petitioner's  inspection  of  the  vessel's 
steering  machinery  and  hatch  securing  equipment,  the 
record  discloses  that  the  hull  of  the  SS  PENNSYL- 
VANIA was  never  accorded  an  inspection  complying, 
at  the  very  minimum,  with  the  standards  prescribed 
by  Vallet  as  aforementioned. 
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The  indifference  of  Vallet  to  enforcement  of  stand- 
ards of  inspection  in  this  instance  is  illustrated  by  the 
fact  that  he  dispatched  his  Assistant  Port  Engineer, 
Mr.  Brenneke,  to  inspect  the  vessel  in  Seattle,  Washing- 
ton at  the  conclusion  of  Voyage  5  without  giving  Bren- 
neke any  specific  instructions  to  supervise  and  direct 
a  thorough  examination  of  the  vessel  conforming  to  the 
very  requirements  specified  by  Vallet.  Mr.  Brenneke, 
accordingly,  limited  his  superficial  examination  of  the 
vessel  to  the  routine  underwater  body  inspection  which 
had  been  scheduled  at  the  annual  survey  in  August, 
1951  (Tr  1717).  Neither  Mr.  Vallet  nor  Mr.  Brenneke 
conveyed  to  the  inspecting  personnel  of  the  U.  S.  Coast 
Guard  or  the  American  Bureau  of  Shipping  any  in- 
formation or  instructions  relating  to  the  vessel  or  its 
recent  Class  1  hull  casualty  which  would  affect  the  de- 
gree and  extent  of  their  inspection  (Tr  684-685;  769) . 

Petitioner  speculates  that  the  personnel  of  these  or- 
ganizations "probably  knew"  of  the  Class  1  fracture  on 
the  previous  voyage,  although  the  evidence  is  to  the 
contrary  (petitioner's  answering  brief,  p  27).  The  in- 
terrogation of  witnesses  on  this  subject  on  the  part  of 
counsel  for  cargo  claimants  was  direct  and  not  covert 
as  asserted  by  petitioner  (petitioner's  answering  brief, 
p  28).  Petitioner's  counsel  was  entirely  free  to  inter- 
rogate these  witnesses  independently  and  to  develop 
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any  further  information  which  he  might  feel  was  lack- 
ing in  the  record,  but  did  not  choose  to  do  so  at  the  trial 
of  this  proceeding. 

The  inspecting  personnel  of  the  American  Bureau 
of  Shipping  and  the  U.  S.  Coast  Guard  did  not,  as  peti- 
tioner contends  (petitioner's  answering  brief,  p  29)  go 
"all  over  the  vessel".  No  examination  was  made  of 
the  main  deck  of  the  vessel  and  no  thorough  examina- 
tion was  made  of  the  interior  of  the  vessel's  hull  or 
cargo  compartments,  and  at  the  time  of  this  inspection 
the  vessel  was  not  even  unloaded. 

However,  Vallet  and  his  marine  department  did  not 
depend  in  any  event  upon  the  inspections  and  surveys 
of  the  American  Bureau  of  Shipping  and  the  U.  S.  Coast 
Guard  (Tr  231).  Vallet's  duties  in  the  exercise  of  due 
diligence  were,  of  course,  to  the  ship,  its  crew  and 
cargo  and  not  the  obtaining  of  certificates  of  surveyors. 
The  NINFA,  156  F  512  (D.C.D.  Ore.,  1907);  The 
FELT  RE,  30  F2d  62  (9th  Cir.,  1929),  1929  AMC  279. 
In  truth,  as  petitioner  has  confessed,  Vallet  depended 
upon  the  officers  of  this  ship  and  in  the  absence  of 
recommendations  or  adverse  reports  from  them  he  as- 
sumed that  all  was  well. 

We  must  take  note  of  tlie  inconsistencies  in  petition- 
er's reference  to  Vallet's  Assistant  Port  Engineer,  Mr. 
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Brenneke.  According  to  petitioner,  Mr.  Brenneke  was 
one  of  the  "competent  shore-side  staff"  which  Vallet 
was  so  dihgent  in  employing  (petitioner's  answering 
brief,  p  8);  "a  thoroughly  competent  man"  who 
"needed  no  specific  instructions"  and  "knew  what  an 
inspection  should  be"  (petitioner's  answering  brief, 
p  26).  When  allusion  is  made  to  Brenneke's  status  in 
management  hierarchy,  however,  Brenneke  is  referred 
to  as  an  inconsequential  "minor  character"  (petition- 
er's answering  brief,  p  4)  and  as  a  footman  "chasing 
from  one  place  to  another  on  attendance  to  vessels" 
(petitioner's  answering  brief,  p  35).  Despite  its  alter- 
nate deprecatory  treatment  of  Mr.  Brenneke,  petitioner 
cannot  escape  its  privity  in  the  negligence  of  Mr. 
Brenneke  as  well  as  the  negligence  and  omissions  of 
Mr.  Vallet  under  the  rule  of  The  POCONE,  supra,  and 
that  stated  in  In  Re  P.  Sanford  Ross,  204  F  248  (2nd 
Cir.,  1913)  atp251: 

"The  real  test  is  not  as  to  their  being  officers 
in  a  strict  sense,  but  as  to  the  largeness  of  their 
authority." 


Justifiably,  petitioner  is  concerned  over  the  evidence 
of  numerous  fractures  in  the  deck  of  the  SS  PENNSYL- 
VANIA, as  reviewed  at  pages  47  through  51  of  our 
answering  brief.  It  asserts  that  these  cracks  were  not 
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significant  and  did  not  affect  the  seaworthiness  of  the 
vessel.  However,  petitioner  overlooks  the  testimony  of 
David  P.  Brown,  on  cross-examination,  that  "these 
small  one  or  two  inch  cracks  can  be  dangerous"  (Tr 
2783)  and  the  testimony  of  petitioner's  witness,  Coast 
Guard  Commander  Rivard  that  any  crack  in  the  plates 
of  the  vessel's  main  deck  is  of  importance  and  affects 
its  seaworthiness  (Tr  618-619;  647-648). 

Mr.  Nordstrom  disclosed  his  complete  lack  of  quali- 
fication and  ignorance  on  the  subject  of  brittle  fracture 
when  he  disagreed  with  Mr.  Brown  of  the  American 
Bui'eau  of  Shipping  and  Commander  Rivard  as  to  the 
significance  of  cracks  in  the  vessel's  main  deck  (Tr 
2885-2886). 

Petitioner's  theory  that  the  Voyage  5  Class  1  deck 
fracture  had  no  effect  on  the  structural  integrity  of 
the  vessel  was  not  accepted  by  the  trial  court,  in  view 
of  the  substantial  evidence  to  the  contrary,  and  as  re- 
flected in  the  trial  comt's  finding  of  fact  No.  V.  Fur- 
thermore, as  reviewed  in  our  prior  briefs,  the  strain- 
aging  to  which  this  vessel's  hull  had  been  subjected  had 
been  developing  over  a  period  of  years  and  was  ac- 
tually evidenced  by  the  major  deck  fracture  sustained 
on  Voyage  5. 
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B.   Inspection  of  the  Steering  System. 

Previously  in  this  bi'ief  we  have  commented  upon 
the  limited  inspection  of  the  vessel's  vital  steering  ma- 
chinery resulting  from  Vallet's  sj^stem  of  delegating  re- 
sponsibility to  Chief  Engineer  Matthews  and  Matthew's 
delegation,  in  turn,  of  inspection  to  an  unlicensed  oiler 
on  watch  at  sea.  In  our  answering  brief,  we  have 
noted  that  petitioner  confined  inspection  of  this  ma- 
chinery, while  the  vessel  was  in  port  during  its  August, 
1951  survey,  to  a  dockside  operating  test  of  the  main 
steering  system  and  external  examination  of  the  steer- 
ing parts.  We  have  pointed  out  that  petitioner  has  failed 
to  produce  any  evidence  of  inspection  complying  with 
the  standards  of  examination  for  this  very  type  of  ma- 
chinery prescribed  by  The  IONIAN  PIONEER,  236  F2d 
78  (5th  Cir.,  1956),  1956  AMC  1750,  and  The  MEAN- 
TICUT-BEDFORD,  65  F  Supp  203  (D.C.S.D.N.Y.,  1946), 
1946AMC178. 

It  is  indeed  sui'prising  that  petitioner  now  refers 
to  a  sm'vey  of  the  vessel's  machinery  conducted  by  the 
United  States  government  in  February,  1949  under 
which  hydraulic  pumps  of  the  steering  gear  were  open- 
ed and  examined  (petitioner's  answering  brief,  p  42; 
Exh.  147).  This  survey,  of  course,  evidences  the  exer- 
cise of  due  diligence  by  the  United  States  government 
in  the  inspection  of  the  steering  machinery  of  this  ves- 
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sel  consistent  with  standards  specified  by  the  above 
authorities.  The  inspection  was  made,  as  petitioner 
states,  two  years  before  the  vessel  was  purchased  by 
petitioner  and  approximately  three  years  before  the 
vessel  was  lost.  Petitioner  apparently  implies  that  it 
is  entitled  to  rely  upon  due  diligence  exercised  by  a 
former  owner  of  the  vessel.  This  is  a  novel  proposition 
supported  by  no  authority. 

C.  Privity  in  the  Unseaworthy  Condition  of  the  Forward 
Hatches  and  the  Insecurity  of  the  Stowage  and  Carriage 
of  the  Deck  Cargo. 

In  endeavoring  to  avoid  privity  in  the  foregoing 
phase  of  the  vessel's  unseaworthiness,  petitioner  again 
resorts  to  its  system  of  delegation  of  responsibility  to 
the  officers  of  the  ship  and  our  previous  comments  on 
this  system  of  delegation  and  reliance  are  again 
applicable. 

As  to  Vallet's  privity  in  the  unseaworthy  stowage 
of  deck  cargo,  petitioner  would  alter  the  record  of  Val- 
let's following  testimony. 

"When  the  vessel  is  loaded  and  properly  stowed 
and  bunkered,  we  advise  the  Master  to  that  effect, 
and  we  leave  it  up  to  him  when  he  should  leave." 
(Tr  284).  (Petitioner's  answering  brief,  pp  14-15) 
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Petitioner  now  desires  to  substitute  the  word 
"stored"  for  stowed  as  used  by  Vallet  in  his  above  testi- 
mony, since  petitioner  asserts  that  Vallet  was  not  dis- 
cussing the  loading  of  the  vessel  in  so  testifying.  The 
reporter's  transcription  of  Vallet's  testimony,  as  above 
quoted,  is  clearly  correct  since  the  word  "stowed"  as 
used  by  Vallet  relates  directly  to  the  prior  clause  "when 
the  vessel  is  loaded". 

In  seeking  to  avoid  pi'ivity  as  to  the  insecure  stowage 
of  the  deck  cargo  forward,  petitioner  ignores  the  testi- 
mony of  well-qualified  master  mariners  that  the  stow- 
age of  the  cargo  on  the  forward  decks  was  unseaworthy, 
considering  the  season  and  waters  to  be  traversed,  and 
petitioner  endeavors  to  minimize  the  fact  that  this 
stowage  was  reported  daily  to  its  Seattle  office  by  a 
supercargo  regularly  emj^loyed  by  petitioner.  This 
supercargo  operated  under  Mr.  Pitzer's  supervision  and 
direction  (Tr  237)  and  was  on  hand  aboard  the  SS 
PENNSYLVANIA  in  charge  of  the  loading  for  States 
Steamship  Company  "to  see  that  the  cargo  is  loaded 
the  way  we  want  it  loaded"  (Tr  1167).  Referring  to 
Mr.  Pitzer,  head  of  petitioner's  Operating  Department, 
Vallet  testified: 

"Q     Does  he  have  charge  of  the  loading  of  the 
vessel? 

A     Yes. 
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Q     If  you  have  a  vessel  coming  into  Seattle  or 
Tacoma,  he  goes  up  there,  does  he,  or  someone  — . 

A     Not  necessarily,  he  don't.  He  possibly  has  a 
supercargo  in  attendance. 

Q     It  is  under  his  supervision  and  direction  then, 
I  take  it? 

A     Yes."   (Tr  237)    (Emphasis  supplied) 


The  privity  and  knowledge  of  petitioner  in  the  un- 
seaworthy  condition  of  the  hatches  and  the  insecure 
carriage  and  stowage  of  the  forward  deck  cargo  is  re- 
viewed in  our  opening  brief  at  pages  50  to  58,  and  in 
our  answering  brief  at  pages  81  to  93.  We  believe  that 
our  prior  discussion  of  this  phase  of  the  vessel's  un- 
seaworthiness refutes  the  treatment  of  the  subject  ap- 
pearing at  pages  43  to  51  of  petitioner's  answering  brief, 
and  need  not  be  repeated  at  this  time. 

CONCLUSION 

The  record  in  this  proceeding  provides  abundant 
support  for  the  findings  of  the  trial  court  that  the  SS 
PENNSYLVANIA  was  unseaworthy  at  the  inception  of 
her  fatal  voyage,  that  petitioner  failed  to  exercise  due 
diligence  to  make  the  SS  PENNSYLVANIA  seaworthy 
for  this  voyage  and  that  such  unseaworthiness  was  the 
proximate  cause  of  the  vessel's  loss. 
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The  evidence  also  demonstrates  that  the  failure  of 
petitioner  to  exercise  due  diligence,  as  found  by  the 
trial  court,  was  the  personal  negligence  and  omission 
of  petitioner's  marine  superintendent  and  other  super- 
visory personnel  who  were  invested  with  high  respon- 
sibility in  the  company's  management  and  operations. 
The  failure  of  these  individuals  to  exercise  due  diligence 
in  the  performance  of  their  duties  precludes  petitioner's 
right  to  limit  its  liability  in  this  proceeding. 

Respectfully  submitted, 

KoERNER,  Young,  McColloch,  &  Dezendorf 
John  Gordon  Gearin 
George  B.  Campbell 
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United  States  District  Court  for  the  District  of 
Alaska,  Division  Number  One,  at  Juneau 

No.  7397-A 

WOODROW  W.  REYNOLDS,  on  Behalf  of  Him- 
self and  All  Other  Taxpayers  Similarly  Situ- 
ated, Plaintiff, 

vs. 

HUGH  WADE,  as  Treasurer  of  the  Territory  of 
Alaska,  JOHN  McKINNEY  as  Director  of 
Finance  of  the  Territory  of  Alaska,  DON  M. 
DAPOE  as  Commissioner  of  Education  of 
Alaska,  and  A.  H.  ZIEGLER,  WILLIAM 
WHITEHEAD,  MRS.  JAMES  MARCH, 
MRS.  MYRA  RANK  and  ROBERT  P. 
BALDWIN  as  Members  of  the  Board  of  Edu- 
cation of  the  Territory  of  Alaska, 

Defendants. 

COMPLAINT 

1.  This  action  is  in  equity  to  restrain  an  unlaw- 
ful and  unconstitutional  expenditure  of  public 
funds  and  arising  also  under  the  Pirst,  Pifth  and 
Pourteenth  Amendments  to  the  United  States  Con- 
stitution and  Sections  1981,  1982,  and  1983  of  Title 
42  of  the  United  States  Code,  to  redress  the  depri- 
vations under  color  of  territorial  law,  of  a  right 
secured  by  the  Constitution  of  the  United  States 
and  made  applicable  to  the  Territory  of  Alaska  by 
Section  23  of  Title  48  of  the  United  States  Code,  all 
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of  which  more  fully  appears  hereinafter.  The  tax- 
payer plaintiff  of  the  Territory  of  Alaska  sues  to 
restrain  certain  territorial  officials  from  disposing 
of  funds  appropriated  by  the  Territorial  Legisla- 
ture for  the  transportation  of  children  to  parochial 
and  church  schools.  The  jurisdiction  of  this  Court 
is  invoked  also  under  Section  101  of  Title  48  and 
Section  1343  of  Title  28  of  the  United  States  Code. 

2.  At  all  times  mentioned  herein,  plaintiff  has 
been  and  is  the  owner  of  real  and  personal  property 
located  in  the  Juneau-Douglas  Independent  School 
District  and  in  the  Territory  of  Alaska,  and  a  citi- 
zen and  resident  and  taxpayer  thereof;  and  assessed 
for  and  liable  to  pay  taxes  to  the  Territory  of 
Alaska  as  provided  by  law;  and  within  one  year 
before  the  commencement  of  this  action  has  paid 
a  Territorial  Income  Tax,  a  resident  fisherman's 
license  tax,  an  automobile  license  tax,  a  $7.50  school 
tax  and  a  hunting  license  tax  to  said  territory. 

3.  [The  citizen,  resident  taxpayers  of  said  Ter- 
ritory number  many  thousands.  Plaintiff  and  all  of 
said  persons  are  in  the  same  class  and  are  affected 
by  all  the  matters  and  things  mentioned  hereinafter 
and  are  subject  to  like  injury  and  damage  as  the 
injuries  complained  of  in  plaintiff's  complaint.] 
There  are  common  questions  of  law  and  of  fact 
affecting  their  rights  and  a  common  relief  is  sought. 
These  persons  united  in  interest  with  plaintiff  are 
too  numerous  to  make  it  practical  to  bring  them 
before  the  Court,  and  j^laintiff,  therefore,  brings 
this  action  on  his  owti  behalf  as  such  owner,  resi- 
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dent,  citizen  and  taxi)ayer,  and  also  in  behalf  of 
each  and  all  the  said  citizens  and  residents  and  tax- 
payers of  said  school  district  and  Territory. 

•i.  The  Legislature  of  the  TeiTitory  of  Alaska, 
by  Chapter  39  of  the  Session  Laws  of  Alaska  of 
1955  (Regular  Session),  enacted  a  purported  stat- 
ute providing  for  the  transportation  of  children  at- 
tending certain  non-public  schools  in  said  Territory, 
which  said  purported  statute  reads  as  follows : 

"An  Act  to  promote  the  public  health,  safety,  and 
welfare  by  providing  transportation  for  children 
attending  schools  in  compliance  with  compulsory 
education  laws. 

"Be  It  Enacted  by  the  Legislature  of  the  Territory 
of  Alaska : 

"Section  1.  The  Legislature  recognizes  these 
facts : 

"(a)  Attendance  at  schools  for  all  children 
between  the  ages  of  seven  and  sixteen  years  is 
compulsory,  except  in  those  cases  where  a  child, 
residing  more  than  two  miles  from  his  school, 
is  not  furnished  with  transportation. 

''(b)  The  health  of  all  children  is  endan- 
gered by  requiring  them  to  walk  long  distances 
to  school  in  inclement  weather;  and  their 
safety,  also,  is  endangered  in  requiring  them  to 
so  walk  to  their  schools  along  highways  that 
have  no  sidewalks. 
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''Therefore,  in  order  to  protect  the  health  and 
safety  of  all  school  children  in  Alaska,  and  to 
achieve  the  objectives  of  the  compulsory  education 
laws  of  Alaska,  this  statute  is  enacted. 

"Section  2.  In  those  places  in  Alaska  where 
transportation  is  provided  under  Section  37-2-8 
ACLA  1949  for  children  attending  public  schools, 
transportation  shall  likewise  be  provided  for  chil- 
dren who,  in  compliance  with  the  compulsory  educa- 
tion laws  of  Alaska,  attend  non-public  schools  which 
are  administered  in  compliance  with  Sections 
37-11-1,  37-11-2  and  37-11-3  ACLA  1949,  whore  such 
children,  in  order  to  reach  such  non-public  schools, 
must  travel  distances  comparable  with,  and  over 
routes  the  same  as,  the  distances  and  routes  over 
which  the  children  attending  public  schools  are 
transported. 

"Section  3.  This  Act  shall  be  administered  by 
the  Commissioner  of  Education  under  the  direction 
and  supervision  of  the  Teri'itorial  Board  of  Educa- 
tion, and  the  total  cost  of  all  such  transportation 
shall  be  paid  from  funds  appropriated  for  that  pur- 
pose by  the  Legislature." 

5.  The  Legislature  of  said  Territory,  by  Chapter 
6  of  the  Session  Laws  of  Alaska  of  1955  (Extraor- 
dinary Session)  enacted  a  general  appropriation 
bill  appropriating  out  of  monies  in  the  General 
Fund  of  said  Territory  the  sum  of  $1,250,000.00  for 
" transportation  to  schools,"  part  of  which  sum  of 
$1,250,000.00  was,  and  is  by  said  Legislature  in- 
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tended  to  be  made  available  during  the  school  bien- 
nium  beginning  July  1,  1955,  and  ending  June  30, 
1957,  for  the  transportation  to  non-public  schools  of 
pupils  coming  within  the  provisions  of  the  afore- 
said Chapter  39  SLA  1955. 

6,  [The  funds  so  appropriated  from  said  General 
Fund  for  transportation  to  schools  are  obtained  in 
part  from  the  regular  and  special  taxes  paid  and 
required  to  be  paid  to  said  Territory  by  plaintiff 
and  other  taxpayers  similarly  situated  as  afore- 
said.] 

7.  Defendant  Don  M.  Dafoe  is  the  Commissioner 
of  Education  of  the  Territory  of  Alaska,  and  as 
such  is  charged  by  the  aforesaid  Chapter  39  SLA 
1955  with  the  administration  of  the  transportation 
program  provided  for  therein.  Defendants  A.  H. 
Ziegler,  William  Whitehead,  Mi's.  James  March, 
Mrs.  Myra  Rank  and  Robei-t  F.  Baldwin  are  mem- 
bers of  the  Board  of  Education  of  said  Territory 
and  as  such  are  charged  by  the  aforesaid  Chapter 
39  SLA  1955  with  directing  and  supervising  the 
said  Commissioner  of  Education  in  his  administra- 
tion of  said  transportation  program.  Defendant 
Hugh  Wade  is  the  Treasurer  of  the  Territory  of 
Alaska  and  as  such  is  charged,  as  provided  by 
law,  with  the  disbursement  of  monies  in  the  Gen- 
eral Fund  of  said  Territory  upon  warrants  drawn  by 
the  Director  of  Finance  of  said  Territory.  Defend- 
ant John  McKinney  is  the  Director  of  Finance  of 
said  Territory  and  as  such  is  charged,  as  provided 
by  law,  with  drawing  warrants  for  any  just  and 
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true  and  legal  charge  against  said  Territory  and 
for  which  an  appropriation  has  been  made  by  the 
Legislature  of  said  Territory. 

8.  Under  and  by  virtue  of  said  Chapter  39  SLA 
1955  and  the  appropriation  for  "transportation  to 
schools"  contained  in  said  Chapter  6  SLA  1955, 
the  aforesaid  defendants,  and  their  agents,  servants, 
officers  and  employees  will,  miless  enjoined  and  re- 
strained by  an  order  of  this  Court,  pay  out  and 
expend  from  the  Territorial  Treasury  of  said  Terri- 
tory during  the  school  biemiimn  commencing  July 
1, 1955,  and  ending  June  30,  1957,  a  substantial  por- 
tion of  said  $1,250,000.00  for  the  transportation  of 
pupils  to  non-public  schools,  including  sectarian  and 
denominational  schools;  and  such  siuns  will  thereby 
be  lost  from  the  public  funds  of  the  territory  and 
from  the  possession  of  said  Hugh  Wade  as  Trea- 
surer thereof;  and  the  ijayment  of  said  funds  for 
said  purpose  will  greatly  increase  the  taxes  which 
this  plaintiff  and  the  other  taxpayers  of  said  Terri- 
tory are  obliged  to  pay  to  maintain  the  Government 
thereof. 

9.  The  aforesaid  Chapter  39  SLA  1955  and 
Chapter  6  SLA  1955  were  and  are  ultra  vires,  null 
and  void,  and  in  excess  of  the  j^ower  and  jurisdic- 
tion of  the  Legislatui'e  of  the  Tenitory  of  Alaska 
to  do,  pass,  enact,  provide  for,  or  adopt,  and  said 
expenditures  are  for  an  unconstitutional  purpose, 
in  this  and  in  each  of  the  following  respects : 

(a)  Said  purported  legislation  contravenes  the 
limitations  of  the  Organic  Act  of  said  tcrritoiy,  to 
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wit,  Section  77  of  Title  48  of  the  United  States 
Code,  which  provides,  in  part,  as  follows : 

"*  *  *  nor  shall  any  public  money  be  appro- 
priated by  the  territory  or  any  municipal  cor- 
poration therein  for  the  snpport  or  benefit  of 
any  sectarian,  denominational  or  private  school, 
or  any  school  not  under  the  exclusive  control  of 
the  Government  *  *  *" 

in  that  said  legislation  appropriates  public  money 
for  the  transportation  of  pupils  to  sectarian  and 
denominational  schools,  thereby  facilitating  attend- 
ance at  such  schools,  saving  such  schools  the  expense 
of  themselves  providing  transportation  for  pupils, 
and  releasing  for  other  school  purposes  funds  which 
would  otherAvise  be  employed  by  the  schools  for 
such  transportation ;  and  said  legislation  thereby 
materially  supports  and  substantially  benefits  such 
schools. 

(b)  Said  purported  legislation  and  expenditures 
violate  the  First,  Fifth,  and  Fourteenth  Amend- 
ments to  the  Constitution  of  the  United  States  and 
the  Civil  Rights  Act  (Sections  1981,  1982,  and  1983 
of  Title  48  of  the  United  States  Code)  all  made 
applicable  to  said  Territory  by  Section  23  of  Title 
48  of  the  United  States  Code,  in  that  said  legisla- 
tion appropriates  public  monies  for  and  provides 
foi-  the  transportation  of  pupils  to  sectarian  and 
denominational  schools  conducted  not  merely  for 
educational  purposes  but  also  for  the  purpose  of 
indoctrinating  children  in  the  particular  dogma  of 
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the  religious  sect  which  conducts  the  schools.  Said 
legislation  thereby  gi'ants  preferences  to  and  aids 
and  supports  sectarian  and  denominational  educa- 
tion and  constitutes  a  law  respecting  an  establish- 
ment of  religion.  Said  legislation  also  thereby  com- 
pels plaintiff  and  other  taxpayers  similarly  situated 
to  be  taxed  for  the  support  and  aid  and  assistance 
of,  and  indirectly  to  contribute  money  for  the  prop- 
agation of  sectarian  and  denominational  dogma 
and  which  they  disbelieve,  and  therefore  deprives 
plaintiff  and  said  other  taxpayers  of  their  property 
without  due  process  of  law  by  compelling  them  to 
pay  taxes  for  and  to  contribute  money  for  an  un- 
constitutional purpose,  to  wit,  the  support  and  aid 
and  assistance  of  a  religious  establishment. 

(c)  Said  legislation  violates  the  Fourteenth 
Amendment  to  the  United  States  Constitution  and 
the  said  Civil  Rights  Act,  made  applicable  to  said 
territory  as  aforesaid,  and  contravenes  the  limita- 
tions of  the  Organic  Act  of  said  Territoiy,  to  wit, 
Section  77  of  Title  48  of  the  United  States  Code,  in 
that  there  is  denied  to  plaintiff  and  the  other  tax- 
payers similarly  situated  the  equal  protection  of  the 
laws,  and  it  is  cla,ss  legislation,  and  it  is  not  uniform 
in  operation,  to  wit,  in  that  defendants  will  neces- 
sarily enforce  said  legislation  by  reason  of  its 
wording  in  a  grossly  dispropoi-tionate  manner  so  as 
to  constitute  a  deliberate  and  intentional  discrimi- 
nation against  plaintiff  and  said  other  taxpayers  by 
expending  public  money  thereunder  for  the  trans- 
portation of  children  to  the  schools  of  one  particular 
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sect  of  which  plaintiff  is  not  a  member,  which  sect 
will,  by  comparison  with  the  benefits  received  by 
other  non-public  schools,  receive  a  gi'ossly  dispro- 
portionate benefit  therefrom  in  terms  of  both  the 
pupils  and  schools  acconmiodated. 

9.  Plaintiff"  has  no  i:)lain,  speedy  or  adequate 
remedy  at  law  to  prevent  such  unlawful  and  un- 
authorized expenditures. 

10.  Said  intention  and  acts  of  defendants  to  en- 
force and  implement  said  legislation  by  paying  out 
public  money  for  the  transpoi-fation  of  pupils  to 
sectarian  and  denominational  schools  will  injui'e 
and  take  from  plaintiff'  and  the  other  taxpayers 
of  said  territory  their  said  j^roperty  and  property 
rights,  and  will  cause  him  and  them  material  and 
iiTcparable  loss. 

Wherefore,  plaintiff  prays  for  judgment  as  fol- 
lows, to  wit: 

1.  That  the  said  Chapter  39  SLA  1955,  and  so 
much  of  the  said  Chapter  6  SLA  1955  as  appro- 
priates public  money  for  the  transportation  of 
pupils  to  non-public  schools  as  aforesaid  be  declared 
null,  void  and  of  no  force  and  effect. 

2.  That  the  defendants  and  their  agents,  serv- 
ants, officers  and  employees  be  enjoined  and  re- 
strained from  carrying  into  effect  the  aforesaid 
statutoiy  provisions  and  from  paying  out  of  the 
territorial  treasury  or  otherwise  expending  any 
money  appropriated  or  to  be  appropriated  by  the 
Legislature  of  said  territory  for  the  transportation 
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of  pupils  to  noii-pul)lic  schools,  and  from  contract- 
ing- for  the  transiJortation  of  any  pupils  to  non- 
public schools,  and  from  contracting  for  the  trans- 
portation of  any  pupils  to  non-public  schools  at 
Territorial  expense. 

3.    For  costs  of  suit  and  general  relief. 

/s/  HOWAED  D.  STABLER, 

Of  Attorneys  for  Plaintiff. 

[Endoi-sed] :     Filed  November  3,  1955. 


[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  the  above-named  defendants : 

You  are  hereby  summoned  and  required  to  serve 
upon  Howard  D.  Stabler  of  plaintiff's  attorneys, 
whose  address  is  P.O.  Box  516,  Shattuck  Building, 
Juneau,  Alaska,  an  answer  to  the  comialaint  which 
is  herewith  served  upon  you,  within  20  days  after 
service  of  this  summons  upon  j^ou,  exclusive  of  the 
day  of  servicee.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  foi"  the  relief  de- 
manded in  the  complaint. 

[Seal]        /s/  J.  W.  LEIVERS, 
Clerk  of  Court. 

Dated  November  3,  1955. 

Returns  on  service  of  summons  attached. 

[Endoi-sed] :  Filed  November  9,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  AND  MOTION 
TO  DISMISS  THE  COMPLAINT 

Notice  of  Motion 

To:     Howard  D.  Stabler,  Attorney  for  plaintiff, 
Box  546,  Juneau,  Alaska. 

Please  take  notice  that  the  undersigned  will  move 
this  Court  at  2:00  p.m.  on  Friday,  November  25, 
1955,  or  on  the  first  regiilar  motion  day  thereafter, 
in  the  District  Court,  Federal  Building,  Ketchikan, 
Alaska,  for  an  Order  dismissing  the  complaint  on 
the  gTounds  set  forth  in  the  defendants'  motion. 

Dated  at  Juneau,  Alaska,  this  18th  day  of  Novem- 
ber, 1955. 

J.  GERALD  WILLIAMS, 

Attorney  General ; 

By  /s/  EDWARD  A.  MERDES, 

Assistant  Attorney  General, 
Attorney  for  Defendants. 

Motion 

The  defendants,  all  appearing  specially,  move  this 
Court  for  an  order  dismissing  the  complaint  herein 
on  the  grounds  that  (1)  it  fails  to  state  a  claim 
against  the  defendants  upon  which  relief  can  be 
granted  and  (2)  it  does  not  allege  that  the  plaintiff 
will  suffer  any  injury  that  will  not  be  suffered  in 
common  by  the  general  public. 
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Dated  at  Juneau,  Alaska,  this  18th  day  of  No- 
vember, 1955. 

J.  GERALD  WILLIAMS, 

Attorney  General ; 

By  /s/  EDWARD  A.  MERDES, 

Assistant  Attorney  General, 
Attorney  for  Defendants. 

Service  of  cop.y  acknowledged. 
[Endorsed] :  Filed  November  18,  1955. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER 
TUESDAY,  DECEMBER  20,  1955 

This  case  came  before  the  Coui-t  for  hearing  arg-u- 
ments  on  defendants'  Motion  to  Dismiss.  H.  D. 
Stabler  appeared  in  behalf  of  plaintiff;  Edward 
Merdes,  Assistant  U.  S.  Attorney  General  appeared 
for  defendants.  The  court  advised  counsel  that  the 
time  limit  applicable  to  arguments  on  motion  day 
would  not  be  imposed.  Mr.  Merdes  presented  his  ar- 
gument which  Mr.  Stabler  answered  and  thereafter 
Mr.  Merdes  closed.  Counsel  filed  their  briefs  and  the 
Court  took  the  matter  under  advisement.  Defendant 
allowed  two  Weeks  to  file  Reply  Brief. 
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[Title  of  District  Court  and  Cause.] 

OPINION 

Filed:  March  26th,  1956. 

Henry  C.  Clausen,  San  Francisco,  California,  and 
Howard  D.  Stabler,  Juneau,  Alaska,  for  Plain- 
tiff. 

J.  Gerald  Williams,  Attorney  General,  and  Edward 
A.  Merdes,  Assistant  Attorney  General,  for  De- 
fendants. 

Hodge,  District  Judge, 

Plaintiff  in  this  action  as  a  resident  taxpayer  of 
Alaska  seeks  to  enjoin  the  Treasurer,  Director  of 
Finance,  Commissioner  of  Education  and  members 
of  the  Board  of  Education  of  the  Territory  of 
Alaska  from  an  alleged  illegal  expenditure  of  pub- 
lie  funds  and  from  carrying  into  effect  the  pro- 
visions of  Chap.  39,  SLA  1955,  being  an  act  entitled 

"An  Act  to  promote  the  puhUc  health,  safety, 
and  welfare  by  providing  transportation  for 
children  attending  schools  in  compliance  with 
compulsory  education  laws"; 

and  the  provisions  of  Chap.  6,  SLA  1955,  Extraor- 
dinary Session,  appropriating  money  from  the 
General  Fund  of  said  Territory  for  "transportation 
to  schools,"  or  such  part  thereof  as  appropriates 
public  money  for  transportation  of  pupils  to  non- 
public or  sectarian  schools. 
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The  Act  in  question  provides  that  in  those  places 
in  Alaska  where  transportation  is  provided  under 
existing  laws  for  children  attending  public  schools, 
transiDortation  shall  likewise  be  provided  for  chil- 
dren who,  in  compliance  with  the  compulsory  edu- 
cation laws  of  Alaska,  attend  non-public  schools, 

"where  such  children,  in  order  to  reach  svich 
non-public  schools,  must  travel  distances  com- 
parable with  and  over  routes  the  same  as  the 
distances  and  routes  over  which  the  children  at- 
tending public  schools  are  transported." 

Plaintiff  attacks  the  validity  of  such  legislation 
upon  three  grounds:  (1)  That  such  legislation  con- 
travenes the  limitations  of  the  Oi-ganic  Act  of 
Alaska,  48  U.S.C.A.  Sec.  77,  which  prohibits  the 
appropriation  of  any  public  money  "for  the  sup- 
port or  benefit  of  any  sectarian,  denominational,  or 
private  school,  or  any  school  not  under  the  exclusive 
control  of  the  Government";  (2)  That  said  legisla- 
tion violates  the  First,  Fifth  and  Fourteenth 
Amendments  to  the  Constitution  of  the  United 
States  and  the  Civil  Rights  Act,  42  U.S.C.A.  1981- 
83,  in  that  it  aids  and  supports  sectarian  and  de- 
nominational education  and  constitutes  a  law  re- 
specting an  establishment  of  religion,  and  therefore 
deprives  plaintiff  and  other  taxpayers  of  their  prop- 
erty without  due  process  of  law:  (3)  It  violates  the 
Foui-teenth  Amendment  of  the  Constitution  and  the 
Organic  Act  in  that  it  denies  to  plaintiff  and  other 
taxpayers  similarly  situated  the  equal  protection  of 
law  and  is  cla.ss  legislation. 
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Defendants  have  moved  for  an  order  dismissing 
the  complaint  upon  the  grounds  that  (1)  It  fails  to 
state  a  claim  against  the  defendants  upon  which  re- 
Hef  can  be  granted;  and  (2)  It  does  not  allege  that 
plaintiff  will  suffer  any  injuiy  that  will  not  be  suf- 
fered in  common  by  the  general  public.  The  con- 
trolling question  before  the  Court  is  whether  or  not 
the  action  presents  a  justiciable  controversy  and 
whether  there  is  sufficient  showing  as  to  the  plain- 
tiff's right  to  maintain  this  action. 

The  following  allegations  of  the  complaint  must 
be  noticed  as  pertinent  to  this  issue : 

"The  citizen,  resident  taxpayers  of  said 
Territorj^,  niuuber  many  thousands.  Plaintiff 
and  all  of  said  persons  are  in  the  same  class 
and  are  affected  by  all  the  matters  and  things 
mentioned  hereinafter  and  are  subject  to  Uke 
injury  and  damage  as  the  injiu'ies  complained 
of  in  plaintiff' 's  complaint. 

"The  funds  so  appropriated  from  said  Gen- 
eral Fund  for  transportation  to  schools  are 
obtained  in  part  from  the  regTilar  and  special 
taxes  paid  and  required  to  be  paid  to  said 
Territory  by  plaintiff"  and  other  taxpayers  simi- 
larly situated  as  aforesaid." 

(Under  and  by  virtue  of  said  Acts  the  de- 
fendants) "will,  imless  enjoined  and  restrained 
by  an  order  of  this  Coiu't,  pay  out  and  expeiid 
from  the  Territorial  Treasury  *  *  *  during  the 
school  bienniimi  *  "  *  a  substantial  portion  of 
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said  $1,250,000.00  for  the  transportation  of 
pupils  to  non-jDublic  schools,  including  sectarian 
and  denominational  schools ;  and  such  sums  will 
thereby  be  lost  from  the  public  fimds  of  the 
Territory  *  *  *;  and  the  payment  of  said 
funds  for  said  purpose  wall  greatly  increase 
the  taxes  which  this  plaintiff  and  the  other  tax- 
payers of  said  Territory  are  obliged  to  pay  to 
maintain  the  Government  thereof." 

The  rule  is  well  settled  that  with  i-espect  to  a 
taxpayer  of  the  United  States  he  cannot  maintain 
an  action  to  enjoin  public  officials  from  carrying 
out  Acts  of  Congress  upon  the  grounds  of  invalidity 
of  the  Act  except  where  there  is  some  direct  injury 
suffered  or  threatened,  presenting  a  justiciable  issue ; 
and  he  must  show  not  only  that  the  statute  is  in- 
valid, but  that  he  has  sustained  or  is  in  immediate 
danger  of  sustaining  some  direct  injury  as  a  result 
of  its  enforcement,  and  not  merely  that  he  suffers 
in  some  indefinite  way  in  common  with  the  general 
public.  Massachusetts  vs.  Mellon  (Frothingham  vs. 
Mellon),  262  U.S.  447;  Alabama  Power  Co.  vs. 
Ickes,  302  U.S.  464,  478 ;  Perkins  vs.  Lukens  Steel 
Co.,  310  U.S.  113,  125;  Elliott  vs.  White,  23  F.  2d 
997  (in  which  the  same  issue  of  "promotion  of  re- 
ligious views  and  establishment  of  religious  and 
sectarian  institutions"  is  involved) ;  Duke  Power 
Co.  vs.  Greenwood  County,  91  F.  2d  665,  676 ;  Whe- 
less  vs.  Mellon,  10  F.  2d  893,  894-5 ;  Railway  Express 
Agency  vs.  Kennedy,  189  F.  2d  801,  804. 
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An  injury  in  a  legal  sense  which  may  justify  such 
an  action  is  defined  as  follows: 

"The  principle  (that  one  who  is  threatened 
with  direct  and  special  injury  may  maintain 
such  action)  is  without  application  unless  the 
right  invaded  is  a  legal  right- — one  of  property, 
one  arising  out  of  contract,  one  protected 
against  tortious  invasion,  or  one  founded  on  a 
statute  which  confers  a  privilege."  Tennessee 
Power  Co.  vs.  T.V.A.,  306  U.S.  118,  137 ;  Fall- 
brook  Public  Util.  Dist.  vs.  District  Court, 
(CCA.  9),  202  F.  2d  942. 

This  rule  has  l^een  ajjplied  in  Federal  courts  to 
a  suit  by  a  taxpayer  to  declare  acts  of  state  legis- 
latures invalid  as  in  conflict  with  the  Federal  or 
State  constitution.  Williams  vs.  Riley,  280  U.S.  78; 
Columbus  &  Greenville  Ry.  Co.  vs.  Miller,  283  U.S. 
96,  99;  Doremus  vs.  Board  of  Education,  342  U.S. 
429,  434  (expressly  holding  that  what  the  Court 
said  of  a  Federal  statute  in  the  Massachiisetts  vs. 
Mellon  case  is  "equally  true  when  a  state  Act  is 
assailed." 

The  rule  is  otherwise  as  to  a  taxpayer's  suit 
against  a  mimicipality  or  county,  as  to  which  it  is 
universally  held  that  a  taxpayer  may  maintain  a 
suit  in  equity  to  restrain  a  city  or  county  from 
unlawful  expenditure  of  public  fimds,  which  dis- 
tinction is  recog-nized  in  Massachusetts  vs.  Mellon 
upon  the  principle  that  the  interest  of  a  taxpayer 
of  a  municipality  in  the  application  of  its  moneys 
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is  direct  and  immediate,  and  by  reason  of  the 
peculiar  relation  of  the  corporate  taxpayer  to  the 
municipal  corporation.  Crampton  vs.  Zabriskie,  101 
U.S.  601;  Valentine  vs.  Robertson  and  City  of 
Juneau,  300  F.  521. 

The  application  of  such  rule  in  the  State  courts 
is  a  matter  upon  which  such  courts  are  divided,  and 
plaintiff  concedes  that  the  majority  rule  upholds 
the  light  of  a  taxpayer  to  lu'ing  such  an  action, 
such  decisions  resting  largely  on  the  same  groimds 
as  to  municipal  or  county  funds.  52  Am.  Jur.,  Tax- 
payers' Actions,  Sec.  6,  p.  4;  Aiino.  58  A.L.R.  589. 

The  majority  rule  of  the  state  courts  has  been 
followed  by  the  Supreme  Court  of  the  Territory 
of  Hawaii  and  with  respect  to  the  Govenunent  of 
Puerto  Rico.  Lucas  vs.  American  Hawaiian  E  &  C 
Co.,  16  Hawaii  80  (following  the  rule  as  to  local  or 
mimicipal  legislation  of  Crampton  vs.  Zabriskie) ; 
Castle  vs.  Secretary  of  Hawaii,  16  Hawaii  769; 
Castle  vs.  KajDena,  5  Hawaii  27;  Ruscaglia  vs.  Dis- 
trict Court  of  San  Juan  (CCA.  1),  145  F.  2d  274. 

With  apparent  due  consideration  to  these  con- 
flicting views,  the  rule  of  Massachusetts  vs.  Mellon 
has  now  been  definitely  applied  in  this  jurisdiction. 
Sheldon  vs.  Griffin  (CCA.  9),  174  F.  2d  382;  Shel- 
ton  vs.  Wade  (D.C  1st  Div.),  130  F.  Supp.  212. 
(See  also  Denuiiert  vs.  Smith,  82  F.  2d  950,  where 
the  question  was  pre^iousl3^  considei-ed  by  the  Cir- 
cuit Court  of  Appeals,  ])ut  left  undecided  as  not 
necessary  to  decision  in  such  case.) 
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In  the  Sheldon  vs.  Griffin  case,  in  which  a  resi- 
dent taxpayer  sought  to  declare  invalid  the  pro- 
^"isions  of  the  Unemployment  Compensation  Code 
of  Alaska,  the  opinion  of  the  Court  states  as  fol- 
lows: 

"There  is  nothing  in  the  pleading  or  proof 
to  indicate  that  the  plaintiff  has  a  particular 
right  of  his  own  to  which  injury  is  threatened, 
or  any  interest  distinguishable  from  that  of  the 
general  public  in  the  administration  of  the  law. 
To  entitle  himself  to  be  heard  he  is  oliliged  to 
demonstrate  not  only  that  the  statute  he  attacks 
is  void  but  that  he  suffers  or  is  in  imminent 
danger  of  sustaining  some  direct  injury  as  the 
result  of  its  enforcement,  and  not  merely  that 
he  suffers  in  some  remote  oi-  indefinite  way  in 
common  with  the  generality  of  people."  (Cit- 
ing Frothingham  vs.  Mellon  and  other  cases.) 

In  the  Shelton  vs.  Wade  case  Judge  Folta  dis- 
cussed the  matter  of  the  majority  and  minority 
views  of  the  State  courts  and  the  Federal  rule,  in 
an  action  by  a  taxpayer  to  enjoin  a  transfer  of 
public  funds  from  the  General  Fund  of  the  TeiTi- 
tory  to  the  Unemploj^'ment  Compensation  Fund,  and 
concludes  upon  the  express  decision  of  Sheldon  vs. 
Griffin  that: 

"Since  the  plaintiff  has  not  shown  that  he 
will  suffer  any  injury  that  will  not  be  suffered 
in  common  by  the  general  public,  he  has  no 
standing  to  sue,  and  hence  the  decision  of  the 
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Coui-t  of  Appeals  for  this  Circuit  is  dispositive 
of  this  controversy  and  requires  that  the  motion 
for  a  preliminary  injunction  be  dismissed." 

Plaintiff  seeks  to  distin,s;-uish  Sheldon  vs.  Griffin 
from  the  facts  in  this  case  upon  tlie  grounds  that 
in  the  former  no  public  funds  were  involved;  and 
that  the  Court  found  that  the  statute  imder  attack 
"adds  nothing  to  the  burden  of  the  taxpayers  of 
Alaska."  However,  the  decisions  cited  by  the  Cir- 
cuit Court  in  support  of  its  ruling",  and  others  sup- 
porting tlie  Mellon  rule,  do  not  appear  to  make  any 
distinction  in  the  application  of  such  rule  between 
legislation  invohang  expenditures  of  public  funds 
and  other  legislation  complained  of;  and  in  fact, 
as  recogmized  by  Judge  Folta  in  the  Wade  case,  the 
rule  of  Massachusetts  vs.  Mellon  which  is  adopted 
by  our  courts  is  based  instead  upon  the  doctrine  of 
the  separation  of  powers  between  tlie  legislative  and 
judicial  branches  of  government.  (Opinion  of  Mr. 
Justice  Sutherland,  pp.  488-489.) 

Plaintiff  also  contends  that  Judge  Folta  in  the 
Wade  case  failed  to  distinguish  the  difference  be- 
tween the  taxpayer's  status  in  Sheldon  a's.  Griffin 
and  the  taxpayer's  statiis  in  the  Wade  case,  who 
would  suffer  by  illegal  expenditures  from  taxpayer 
contributed  funds;  and  in  effect  asks  that  Sheldon 
A-s.  Wade  be  overruled.  But  again  T  fail  to  find  such 
distinction  in  the  authorities  examined,  nor  that 
Judge  Folta  erred  in  this  respect,  but  on  the  con- 
ti'aiy  the  learned  Judge  expressly  commented  upon 
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the  decision  of  Judge  Dimond  iii  adopting  the 
majority  view  (78  F.  Supp.  466),  which  was  re- 
versed by  the  Circuit  Court.  Plaintiff  also  suggests 
that  the  decision  of  Judge  Reed  in  the  case  of 
Wickersham  vs.  Smith,  7  Alaska  522,  should  be 
compared  as  more  logical.  However  in  this  opinion, 
in  which  the  whole  subject  is  reviewed  in  con- 
siderable detail  (pp.  528-537)  Judge  Reed  finally 
concluded  that  he  was  miable  to  pass  upon  this 
point. 

Hence  the  contention  of  plaintiff  that  Sheldon 
vs.  Griffin  is  not  authority  for  the  decision  of  Sheldon 
vs.  Wade,  and  that  the  rule  of  the  Hawaii  and 
Puerto  Rico  eases  should  goveni  instead  in  this  in- 
stance, cannot  be  sustained. 

I  am  unable  to  find  from  the  allegations  of  the 
complaint  that  plaintiff  has  alleged  any  injury  dif- 
ferent from  that  of  the  general  public.  In  fact, 
the  allegations  of  the  complaint  as  noted  above  are 
quite  to  the  contrary.  Nor  can  I  agi-ee  that  the  tei'm 
"general  public"  is  any  different  in  the  legal  sense 
used  than  ''resideiit  taxpayers,"  which  "number 
many  thousands."  Therefore  the  decision  of  the  Cir- 
cuit Court  of  Api^eals  for  this  Circuit  is  decisive  of 
this  case. 

In  view  of  this  decision  it  is  unnecessary  to  pass 
upon  the  questions  of  contravention  of  the  Organic 
Act  or  Constitutional  prohibitions  raised  by  plain- 
tiff. The  motion  for  dismissal  is  gi-anted  and  the 
case  dismissed. 
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Dated  at  Nome,  Alaska,  this  22nd  day  of  March, 
1956. 

/s/  WALTER  H.  HODGES, 
District  Judge. 

[Endorsed] :     Filed  March  26,  1956. 


In  the  United  States  District  Court  for  the  District 
of  Alaska,  Division  Number  One,  at  Juneau 

No.  7397-A 

WOODROW  W.  REYNOLDS,  on  Behalf  of  Him- 
self and  All  Other  Taxpayers  Similarly  Situ- 
ated, 

Plaintiff, 

vs. 

HUGH  WADE  as  Treasurer  of  the  Tenitory  of 
Alaska,  JOHN  lAlcKINNEY  as  Director  of 
Finance  of  the  Territory  of  Alaska,  DON  M. 
DAPOE  as  Commissioner  of  Education  of 
Alaska,  and  A.  H.  ZIEGLER,  WILLIAM 
WHITEHEAD,  MRS.  JAMES  MARCH, 
MRS.  MYRA  RANK  and  ROBERT  F.  BALD- 
WTN"  as  Members  of  the  Board  of  Education 
of  the  Territory  of  Alaska, 

Defendants. 

JUDGMENT  AND  DECREE 

Tliis  cause  came  on  to  be  heard  on  defendant's 
Motion  to  Dismiss,  under  Rule  12(b),  Federal  Rules 
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of  Civil  Procedure,  on  the  gTounds  that:  (1)  It 
failed  to  state  a  claim  against  the  defendants  upon 
which  relief  can  be  gTanted;  and  (2)  It  does  not 
allege  that  the  plaintiff  wi.ll  suffer  any  injury  that 
will  not  be  suffered  in  common  with  the  general 
public;  and  the  questions  of  law  raised  by  the 
Motion  having  been  argued  before  the  Court  on 
December  20,  1955,  by  counsel  for  each  party  who 
thereafter  filed  briefs  in  support  of  their  argxi- 
ments ;  and  the  Court  being  fully  informed  and  hav- 
ing on  March  26,  1956,  erndered  and  filed  herein  its 
written  opinion  to  which  reference  is  made, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  Comj^laint  l)e  and  it  is  hereby  dismissed 
for  the  reasons  stated  in  the  Court's  opinion  of 
March  26,  1956,  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  defendant  recover  attorney  fees  in  the  amount 
of  $250.00. 

Dated:    April  18,  1956. 

/s/  WALTER  H.  HODGE, 
District  Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  23,  1956. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Here])}-  Given:  That  the  above-named 
plaiiitiit"  h(n-eby  appeals  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  that  certain 
final  judgiuent  and  decree,  and  the  whole  thereof, 
dated  April  18,  1956,  and  entered  April  23,  1956, 
in  the  above-entitled  court  and  cause,  ordering, 
adjudging'  and  decreeing  that  the  plaintiff's  com- 
plaint be  dismissed  for  the  reasons  stated  in  the 
court's  opinion  of  March  26,  1956;  and  further 
ordering,  adjudging  and  decreeing  that  defendants 
recover  attorney  fees  in  the  amount  of  $250.00. 

Dated :    Juneau,  Alaska,  May  8th,  1956. 

HENRY  C.  CLAUSEN, 

HOWARD  D.  STABLER, 
Attorneys  for  Plaintiff- 
Appellant  ; 

By  /s/  HOWARD  D.  STABLER, 

Of  Attorneys  for  Plaintiff- 
Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Piled  May  9,  1956. 
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[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  AND  COST  BOND 
ON  APPEAL 

Know  All  Men  by  These  Presents:  That  we, 
Woodrow  W.  Reynolds,  as  Principal,  and  General 
Casualty  Company,  a  corporation,  as  Surety,  herel^y 
acknowledge  ourselves  to  be  indebted  and  firmly 
boimd  to  pay  to  the  above-named  defendants  the 
sum  of  Five  Hundi-ed  Dollars  ($500.00),  in  good 
lawful  money  of  the  United  States  of  America,  for 
the  payment  of  which  sum,  well  and  truly  to  be 
made,  we  hereby  J)ind  ourselves,  our  and  each  of 
our  heirs,  successors  and  assigns,  jointly  and  sev- 
erally, firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  8th  day  of 
May,  1956. 

The  condition  of  this  obligation  is  such  that 
whereas  the  above-bounden  plaintiff  has  appealed  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  and  decree  of  the 
above-entitled  court,  in  the  within-entitled  cause, 
dated  April  18,  1956,  and  entered  by  the  Clerk  of 
said  Court  on  April  23,  1956,  wherein  and  whereby 
it  was  ordered,  adjudged  and  decreed  that  the  plain- 
tiff's complaint  be  dismissed,  and  that  the  defend- 
ants recover  attorney  fees  in  the  amoimt  of  Two 
Hundred  and  Fifty  Dollars  ($250.00). 

Now,  therefore,  if  the  said  i^laintiff  shall  satisfy 
said  judgment  and  decree  in  full,  together  with  said 
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attorney  fee,  costs,  interest  and  damages  for  delay, 
if  for  any  reason  the  appeal  is  dismissed,  or  if  said 
judgment  and  decree  is  affirmed,  and  to  satisfy  in 
full  such  modification  of  the  judgment  and  decree 
and  such  costs,  interest  and  damages  as  the  ap- 
pellate court  may  adjudge  and  award,  then  this 
obligation  shall  be  null  and  void;  otherwise  to  re- 
uiain  ill  full  force  and  effect. 

/s/  WOODROW  W.  REYNOLDS, 
Principal. 

[Seal]  GENERAL    CASUALTY    COM- 

ANY; 

By  /s/  F.  DEWEY  BAKER, 

Its  Attorney  in  Fact, 
Surety. 

Taken  and  acknowledged  before  me  the  8th  day 
of  May,  1956. 

[Seal]        /s/  HOWARD  D.  STABLER, 

Notary  Public  for  Alaska. 

]\Iy  commission  expires  October  8,  1957. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  May  9,  1956. 
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In  the  District  Court  for  the  District  of  Alaska, 
First  Judicial  Division 

No.  7397-A 

WOODROW  W.  REYNOLDS,  on  Behalf  of  Him- 
self and  All  Other  Taxpayers  Similarly  Situ- 
ated, 

Plaintiff, 
vs. 

HUGH  WADE,  et  al.. 

Defendants. 

OPINION 

Filed  April  23,  1956. 

Heniy  C.  Clausen,  San  Francisco,  California,  and 
Howard  D.  Stabler,  Juneau,  Alaska,  for  Plain- 
tiff. 

J.  Gerald  Williams,  Attorney  General,  Edward  A. 
Merdes  and  Henry  J.  Camerot,  Assistants  At- 
torney General,  for  Defendants. 

Hodge,  District  Judge. 

Under  date  of  March  22,  1956,  this  Court  ren- 
dered an  opinion  in  the  al)ove-entitled  cause  order- 
ing that  the  motion  of  the  defendants  for  dismissal 
he  granted.  The  parties  have  each  submitted  form 
of  judgment,  one  of  which  provides  for  the  recovery 
of  attorney  fees  in  favor  of  the  defendants  and  the 
other  of  which  does  not.  The  Court  of  its  own  mo- 
tion requested  that  briefs  be  submitted  upon  the 
question  of  whether  or  not  attorney  fees  are  prop- 
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vv\\  allowable  as  costs  to  be  prevailing  parties  where 
such  parties  are  officers  of  the  Territory,  and  repre- 
sented by  the  Attorney  General,  a  salaried  officer  of 
said  TeiTitory. 

Rule  54  (d)  F.R.C.P.  provides  that 

"Exce])t  when  express  provision  therefor  is 
made  either  in  a  statute  of  the  United  States 
or  in  these  rules,  costs  shall  be  allowed  as  of 
course  to  the  prevailing-  party  unless  the  court 
othei-wise  directs." 

It  is  held  that  under  this  Rule  the  recoverable  costs 
are  limited  to  ordinary  taxable  costs,  and  do  not 
include  the  allowance  of  attorne.y  fees,  although 
resort  may  be  had  to  express  statutory  authority 
under  state  laws.  Cohen  vs.  Beneficial  Industrial 
Loan  Co.,  7  F.R.D.  352,  356;  Gold  Dust  Corporation 
vs.  Hoft'enberg,  87  F.  2d  451 ;  Kramer  vs.  Jarvis, 
86  F.  Supp.  743. 

It  is  universally  held  that  attorney  fees  in  actions 
generally  are  not  recoverable  as  costs  except  when 
specifically  allowed  by  statute.  Resort  must  then  be 
had  to  the  language  of  the  Alaska  statute,  Sec. 
55-11-51,  A.C.L.A.  1949,  as  follows: 

"The  measuT-e  and  mode  of  compensation  of 
attorneys  shall  be  left  to  the  agreement,  ex- 
pressed or  implied,  of  the  parties;  Imt  there 
may  be  allowed  to  the  prevailing  party  in  the 
judginent  certain  sums  by  way  of  indemnity 
for  his  attorney  fees  in  maintaining  the  action 
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or  defense  thereto,  which  allowances  are  termed 
costs."   (Underscoring  added). 

The  allowance  of  such  fees  is  in  the  discretion 
of  the  Court  and,  as  Judge  Diinond  has  indicated, 
the  allowance  of  attorney  fees  to  the  prevailing 
party  under  this  statute  is  customarily  made  in  the 
courts  of  Alaska.  Columbia  Lumber  Co.,  Inc.,  vs. 
Agostino,  184  F.  2d  731,  736;  United  States  vs. 
Breeden,  14  Alaska  214,  110  F.  Supp.  713.  The 
precise  question  here  is  whether  under  our  statute 
there  is  anything  to  indemnify.  The  Attorney  Gen- 
eral contends  that  the  Territory  should  be  allowed 
indemnity  for  the  public  expense  in  defending  such 
an  action.   Counsel  for  the  ])laintiff  asks 

"Who  is  the  party  to  be  indemnified?  Cer- 
tainly not  the  Territory  of  Alaska  which  is  not 
a  party ;  certainly  not  the  defendants  who  have 
not  incurred  any  expense  in  the  action;  and 
certainly  not  the  salaried  Attorney  General." 

No  express  decision  upon  this  interesting  point 
is  cited  in  the  briefs,  nor  am  I  able  to  find  such 
upon  exhaustive  research.  The  Attorney  General 
argues  that  the  right  of  the  Territory  to  collect 
such  attorney  fees  if  granted  by  the  Court,  not- 
withstanding comisel  for  the  Territoiy  are  salaried 
officers,  appears  heretofore  to  have  been  presumed 
or  conceded  in  most  instances,  citing  decisions  from 
the  First  Division  in  which  such  fees  have  been 
allowed  as  costs,  but  not  indicating  whether  this 
question  was  raised  in  such  cases.   Hence  these  de- 
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cisions  are  not  controlling  and  it  appears  that  the 
dearth  of  decisions  upon  the  question  is  largely 
attributable  to  the  fact  that  statutes  of  this  char- 
acter are  rare. 

That  a  state  is  authorized  to  collect  attorney  fees 
as  costs  is  held  in  the  State  of  Missouri  vs.  State 
of  Illinois,  202  U.S.  598,  in  which  the  Supreme 
Court  stated  that  (page  600) 

"There  is  no  reason  why  the  plaintiff  should 
not  suffer  the  usual  consequences  of  failure  to 
establish  its  case." 

In  the  case  of  Solomon  vs.  Welch  (D.C.  Cal.)  28  F. 
Supp.  823,  it  is  held  that  a  defendant  officer  of  the 
United  States  is  entitled  to  recover 

"all  such  costs  as  would  be  allowed  to  any  other 
prevailing  party," 

althovigh  there  is  no  reference  in  such  decision  to 
allowance  of  attorney  fees.  An  attorney's  docket 
fee  under  the  provisions  of  Title  28,  Sec.  1923, 
U.S.C.A.,  has  been  allowed  in  the  Federal  courts 
to  be  taxed  as  costs  in  favor  of  the  United  States, 
in  the  discretion  of  the  Court,  in  United  States  vs. 
Bowden  (CCA  10)  182  F.  2d  251,  and  United  States 
vs.  Murphy  (D.C.  Ala.)  59  F.  2d  734. 

The  right  of  the  United  States  to  recover  costs 
is  considered  and  allowed  in  a  number  of  decisions. 
See  Moore's  Federal  Practice,  Vol.  6,  pp.  1339, 1340; 
Barron  and  Holtzoff,  Fed.  Prac.  &  Proc,  Vol.  3, 
p.  29.   Attorney  fees,  if  allowed  under  our  statute, 
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are  of  course  deemed  a  part  of  such  taxable  costs. 
Pilgrim  vs.  Grant,  9  Alaska  417;  Forno  vs.  Coyle 
(CCA  9)  75  F.  2d  692. 

Upon  the  authority  of  these  decisions,  and  in  the 
absence  of  any  statute  or  decision  to  the  contrary,  it 
must  he  concluded  that  the  Territory,  like  the 
United  States,  is  entitled  to  the  same  consideration 
mth  respect  to  allowance  of  attorney  fees  as  costs 
as  any  other  litigant.  No  distinction  appears  where 
the  action  is  prosecuted  or  defended  by  Territorial 
officers  in  their  official  capacities.  Solomon  vs. 
Welch,  supra.  In  this  connection  the  true  test  ap- 
pears to  be  the  nature  of  the  suit  or  the  relief 
demanded,  which  in  this  instance  is  actually  against 
the  TeiTitory,  represented  by  its  officers.  86  C.J.S., 
Territories,  646,  Sec.  38.  There  is  no  question  but 
that  under  the  provisions  of  Sec.  9-1-8,  A.C.L.A. 
1949,  the  Attomey  General  is  empowered,  and  it  is 
his  duty,  to  represent  public  officers  in  such  action. 
Reiter  vs.  WallgTcn,  184  Pac.  2d  571 ;  State  ex  rel 
Dunbar  vs.  State  Board,  249  Pac.  996,  999.  Hence, 
in  answer  to  plaintiff's  specific  question,  it  is  the 
Tei'ritory  of  Alaska  which  may  be  indenmified  and 
not  the  defendants  individually  or  the  Attorney 
General.  Such  attorney  fees  may  therefore  be 
allowed  in  the  discretion  of  the  Court. 

Touching  upon  the  matter  of  discretion,  plain- 
tiff contends  that  it  is  the  paramount  duty  of  the 
Attorney  General,  for  the  protection  of  the  interests 
of  the  people  of  the  State,  where  he  is  cognizant  of 
violations  of  the  Constitution  or  the  statutes  bv  a 
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Territorial  officer,  to  obstruct  and  not  to  assist  sucli 
officer  in  carrying  out  any  illegal  acts,  and  hence 
that  the  Attorney  General  should  have  instituted 
this  action  in  the  first  instance,  to  test  the  validity 
of  the  statute  in  question,  citing  Sec.  9-1-8,  A.C.L.A., 
1949,  and  Reiter  vs.  Wallgren  and  State  ex  rel 
Diuibar  vs.  State  Board,  supra. 

The  statute  referred  to  provides 

"Whenever  the  constitutionality  or  validity 
of  any  statute  is  seriously  in  doubt,  and  the  en- 
forcement of  sucli  statute  affects  the  Territory 
or  a  considerable  jwrtion  of  its  people  or  im- 
portant  industries  therein,  suits  or  actions  may 
b3^  the  Attorne.y  General  be  instituted  in  the 
name  of  the  Territory  in  any  court  to  determine 
tlie  constitutionality  or  validity  of  such  law." 

This  statute  clearly  leaves  the  matter  of  instituting 
suits  and  actions  whenever  the  constitutionality  or 
validity  of  any  statute  is  seriously  in  doubt  to  the 
discretion  of  the  Attorney  General.  It  is  not  the 
province  of  the  courts  to  intei-fei'e  with  discretion 
thus  vested  in  the  Executive  Branch  of  the  Govern- 
ment, unless  such  action  is  shown  to  be  arbitrary  or 
capricious.  No  demand  appears  to  have  been  made 
u})on  the  Attorne\"  General  to  jirosecute  such  action, 
wliich  otherwise  might  change  the  picture.  Instead, 
the  office  of  the  Attorney  General  was  called  upon 
to  defend  the  action  in  the  pu]>lic  interest,  for  which 
i-eason  the  usual  or  customary  jjractice  should  pre- 
vail. 
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The  amount  of  fee  to  be  allowed  depends  upon 
the  nature  and  extent  of  the  services  rendered.  This 
case  did  not  go  to  trial  but  was  disposed  of  upon 
motion  to  dismiss  upon  Rule  12  (b),  F.R.C.P.,  but 
did  require  considerable  time  and  labor  on  the  part 
of  the  Assistants  Attorney  General  in  briefing  the 
question  for  determination  hy  the  Court.  Under 
these  circiunstances  I  feel  that  a  fee  of  $250.00  is 
reasonable  to  be  allowed  to  the  defendants  in  this 
action. 

JudgTuent  submitted  by  the  Attorney  General  is 
entered  accordingly. 

Dated  at  Nome,  Alaska,  this  18th  day  of  April, 
1956. 

/s/  WALTER  H.  HODGE, 
District  Judge. 

[Endorsed] :     Filed  April  23,  1956. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  BY  APPELLANT  OP  POINTS 
TO  BE  RELIED  ON  AND  DESIGNATION 
OF  RECORD  FOR  PRINTING 

Appellant  above  named  states  that  the  points  on 
which  he  intends  to  rely  on  appeal  in  this  action 
are  as  follows: 

1.     The  Court  erred  in  dismissing  the  complaint 

herein. 
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2.  The  Court  erred  in  ordering  that  defendants 
recover  attorneys'  fees  in  the  amount  of  $250.00, 
or  in  any  amoimt. 

3.  The  Court  erred  in  entering  judgment  for 
defendants,  dismissing  the  complaint  and  ordering 
that  defendants  recover  attorneys'  fees. 

4.  The  Coiu*t  erred  in  finding  and  concluding 
that  the  complaint  does  not  allege  that  the  plaintiff 
A\411  suffer  an  injury  that  will  not  be  suffered  in 
common  hy  the  general  public. 

5.  The  Court  erred  in  finding  and  concluding 
that  a  plaintiff  who  alleges  that  he  is  a  taxpayer 
of  the  Territory  of  Alaska  and  that  territorial  offi- 
cials are  about  to  make  an  unlawful  expenditure 
of  territorial  funds  alleges  no  injury  different  from 
that  of  the  general  public,  and  makes  no  sufficient 
showing  as  to  his  right  to  maintain  the  action,  and 
suffers  no  direct  or  special  injury  entitling  him 
to  sue. 

6.  The  Coni*t  erred  in  not  finding  that  plaintiff 
alleged  a  direct  and  special  injury  entitling  him  to 
sue,  and  alleged  an  injury  different  from  that  of 
the  general  public,  and  made  a  suificient  showing 
as  to  his  right  to  maintain  the  action. 

7.  The  Court  erred  in  finding  and  concluding 
that  the  action  presents  no  justiciable  controversy. 

8.  The  Court  erred  in  concluding  that  it  is  the 
law  of  the  Ninth  Circuit  that  a  plaintiff  who  alleges 
he  is  a  territorial   taxpayer  and  that   territorial 
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funds  are  about  to  be  unlawfully  expended  makes 
no  showing  sufficient  to  allow  him  to  sue  in  equity 
to  restrain  such  an  unlawful  expenditure  of  terri- 
torial fluids. 

9.  The  Court  erred  in  not  applying  the  rule  of  the 
First  Circuit  and  the  courts  of  Hawaii  that  a  terri- 
torial taxpayer  may  sue  to  enjoin  an  unlawful  ex- 
penditure of  territorial  funds. 

10.  The  Court,  erred  in  concluding  that  it  was 
unnecessary  to  pass  upon  the  question  of  contraven- 
tion of  the  Organic  Act  or  Constitutional  prohibi- 
tions raised  by  plaintiff. 

11.  The  Court  erred  in  not  finding  that  plaintiff 
had  alleged  a  claim  for  relief  on  the  grounds  that 
an  imlawful  expenditure  of  territorial  funds  is  in- 
volved. 

Appellant  hereby  designates  for  printing  the 
entire  certified  transcript  of  the  record  as  filed  with 
the  Clerk  of  the  Court  of  AiDpeals. 

Dated:    May  9,  1956. 

HENRY  C.  CLAUSEN, 

HOWARD  D.  STABLER, 

By  /s/  HOWARD  D.  STABLER, 
Attorneys  for  Appellant. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  May  9,  1956. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  PRINTING  TRANSCRIPT 
OF  RECORD 

It  is  stipulated  by  and  between  the  attorneys  for 
the  respective  parties  herein:  that  in  printing  the 
record  in  this  case  for  use  in  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  all  captions 
should  be  omitted  after  the  title  of  the  action  has 
been  once  printed,  and  the  name  of  the  paper  or 
document  should  be  sulistituted  therefor.  All  other 
parts  of  the  record  should  be  printed. 

Dated :    Juneau,  Alaska,  May  9th,  1956. 

/s/  HOWARD  D.  STABLER, 

Of  Attorneys  foi-  Plaintiff- 
Appellant, 

/s/  EDWARD  A.  IVIERDES, 
Asst.  Attorney  General  of  the  Territory  of  Alaska, 
of  Attorney  for  Defendants-Appellees, 

[Endorsed] :     Filed  May  9,  1956. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

I,  J.  W.  Leivers,  Clerk  of  the  District  Court  for 
the  District  of  Alaska,  Division  Nmnber  One 
thereof,  do  hereby  certify  that  the  hereto-attached 
pleadings  are  the  original  pleadings  and  all  the 
Ordei's  of  the  Coui't  filed  i)i  the  above-entitled  cause, 
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and  constitute  the  record  on  appeal  as  designated 
by  the  Appellant. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  above-entitled  court  to 
be  affixed  at  Jiuieau,  Alaska,  this  21st  day  of  May, 
1956. 

[Seal]        /s/  J.  W.  LEIVERS, 

Clerk  of  District  Court. 


[Endorsed] :  No.  15135.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Woodrow  W. 
Reynolds,  on  Behalf  of  Himself  and  All  Other  Tax- 
payers Similarly  Situated,  Appellant,  vs.  Hugh 
Wade,  as  Treasurer  of  the  Territory  of  Alaska, 
John  McKinney,  as  Director  of  Finance  of  the 
Territory  of  Alaska,  Don  M.  Dafoe,  as  Commis- 
sioner of  Education  of  Alaska  and  A.  H.  Ziegler, 
William  Whitehead,  Mrs.  James  March,  Mrs.  Myi*a 
Rank  and  Robert  F.  Baldwin,  as  Members  of  the 
Board  of  Education  of  the  Territory  of  Alaska, 
Appellees.  Transcript  of  Record.  Appeal  from  the 
District  Court  for  the  District  of  Alaska,  Division 
Numl^er  One. 

Filed  May  24,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Case  No.  15135 

WOODROW  W.  REYNOLDS,  on  Behalf  of  Him- 
self and  All  Other  Taxpayers  Similarly  Situ- 
ated, 

Plaintiff- Appellant, 

vs. 

HUGH  WADE,  as  Treasurer  of  the  Territory  of 
Alaska;  JOHN  McKINNEY  as  Director  of 
Finance  of  the  Territory  of  Alaska;  DON  M. 
DAFOE  as  Commissioner  of  Education  of 
Alaska  and  A.  H.  ZIEGLER,  WILLIAM 
WHITEHEAD,  MRS.  JAMES  MARCH, 
MRS.  MYRA  RANK  and  ROBERT  F.  BALD- 
WIN as  Memliers  of  the  Board  of  Education 
of  the  Territory  of  Alaska, 

Defendants- Appellees. 

DESIGNATION  OF  RECORD  ON  APPEAL 
AND  STATEMENT  OF  POINTS 

Ag-reeal)ly  to  the  provisions  of  Rule  17  (6)  of 
the  Rules  of  tlie  al)(»^■e-(Mltitl<'d  apjjeHate  court,  the 
])huntiff-a]t])ellant  hereby  adopts  and  desi.o-nates  as 
liis  Designation  of  Record  on  Appeal  and  Statement 
of  Points  his  "Statement  by  Appellant  of  Points 
to   Be  Relied  on   and  Designation   of  Record  for 
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Printing"  filed  in  the  above-entitled  appellate  court 
with  the  record  on  appeal. 

Dated:    Juneau,  Alaska,  May  31,  1956. 

/s/  HOWAED  D.  STABLER, 

Of  Attorneys  for  Plaintiff- 
Appellant. 


Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  June  4,  1956. 
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COUNSEL  OF  RECORD 

For  Plaintiff- Appellant : 

HOWARD  D.  STABLER, 

P.O.  Box  546,  Juneau,  Alaska ; 

HENRY  C.  CLAUSEN, 

315  Montgomery  St.,  San  Francisco. 

For  Defendant- Appellees : 

J.  GERALD  WILLIAMS, 

Attorney  General ; 

EDWARD  A.  MERDES, 

Assistant  Attorney  General, 

P.O.  Box  2170,  Juneau,  Alaska. 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Nimiber  One — ^At  Juneau 

No.  7397-A 

WOODROW  W.  REYNOLDS,  on  Behalf  of  Him- 
self and  All  Other  Taxpayers  Similarly  Situ- 
ated, 

Plaintiff, 
vs. 

HUGH  WADE,  as  Treasurer  of  the  Territory  of 
Alaska;  JOHN  McKINNEY,  as  Director  of 
Finance  of  the  Territory  of  Alaska;  DON  M. 
DAFOE,  as  Commissioner  of  Education  of 
Alaska,  and  A.  H.  ZIEGLER,  WILLIAM 
WHITEHEAD,  MRS.  JAMES  MARCH, 
MRS.  MYRA  RANK  and  ROBERT  F.  BALD- 
WIN, as  Members  of  the  Board  of  Education 
of  the  Territory  of  Alaska, 

Defendants. 

AMENDED  JUDGMENT  AND  DECREE 

This  cause  came  on  to  be  heard  on  defendants' 
Motion  to  Dismiss,  xmder  Rule  12  (b),  Federal  Rules 
of  Civil  Procedure,  on  the  gromids  that:  (1)  Plain- 
tiff's complaint  fails  to  state  a  claim  against  the 
defendants  upon  which  relief  can  be  granted;  and 
(2)  it  does  not  allege  that  the  plaintiff  will  suffer 
any  injury  that  will  not  be  suff'ered  in  common  with 
the  general  public;  and  the  questions  of  law  raised 
by  the  INIotion  having-  been  argiied  iDefore  the  Court 
on  December  20,  1955,  by  counsel  for  each  party, 
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who  thereafter  filed  In'iefs  in  support  of  their  argu- 
ments ;  and  the  Court  being  fully  informed  and  hav- 
ing on  March  26,  1956,  entered  and  filed  herein  its 
written  opinion  to  which  reference  is  made, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  plaintiff's  complaint  and  action  be,  and 
they  are  hereby,  dismissed;  for  the  reasons  stated 
in  the  Court's  opinion  of  March  26,  1956;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  defendants  i-ecover  attorney  fees  in  the  amount 
of  $250.00. 

Dated  this  4th  day  of  March,  1957. 

/s/  WALTER  H.  HODGE, 
District  Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed]:    Filed  March  7,  1957. 


[Title  of  District  Co\irt  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given:  That  Woodrow  W. 
Reynolds,  the  above-named  plaintiff,  hereby  appeals 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  Amended  Judgment  and 
Decree  herein  dated  March  4,  1957,  and  the  whole 
thereof,  and  from  the  entry  thereof  in  this  action 
on  March  7,  1957,  in  favor  of  the  defendants  and 
against  the  plaintiff,  dismissing  the  i)laintiff's  com- 
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plaint  and  plaintiff's  action  for  the  reasons  stated 
in  the  Court's  Opinion  of  March  26,  1956;  and 
awarding-  attorney  fees  to  the  defendants  in  the  sum 
of  $250.00. 

Dated:   Juneau,  Alaska,  March  8,  1957. 

HENRY  C.  CLAUSEN  and 
HOWARD  D.  STABLER, 

By  /s/  HOWARD  D.  STABLER, 

Of  Attorneys  for  Plaintiff- 
Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  March  8,  1957. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

Whereas,  Notice  of  Appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  Amended  Judgment  and  Decree  herein  dated 
March  4,  1957,  and  from  the  entry  thereof  on  March 
7,  1957,  has  been  duly  served,  made  and  filed  herein, 

Now,  therefore,  it  is  hereby  stipulated  by  and 
between  the  respective  parties,  by  their  respective 
attorneys  in  said  action,  that  the  Record  on  Appeal, 
including  the  printed  Transcript  of  Record,  State- 
ment of  Designation  of  Record  and  Statement  of 
Points,  and  all  Briefs  of  the  respective  parties,  and 
all  other  records  and  papers  in  this  action  hereto- 
fore filed  in  the  said  appellate  court  in  its  Case  No. 
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15,135,  may  be  used  and  considered  by  said  parties 
and  said  appellate  court  for  all  purposes  in  this 
appeal;  and  that  the  supersedeas  and  cost  bond  in 
said  action  on  appeal  shall  be  continued  in  full  force 
and  effect  for  all  purposes  of  this  appeal. 

Dated :  Juneau,  Alaska,  March  8,  1957. 

J.  GERALD  WILLIAMS, 

Attorney  General  of  Alaska,  Attorney  for  Defend- 
ants-Appellees ; 

/s/  EDWARD  A.  MERDES, 

Assistant  Attorney  General. 

HENRY  C.  CLAUSEN  and 
HOWARD  D.  STABLER, 

Attorneys  for  Plaintiff- 
Appellants  ; 

By  /s/  HOWARD  D.  STABLER, 

Of  Attorneys  for  Plaintiff- 
Appellant. 

[Endorsed] :     Filed  March  8,  1957. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

I,  J.  W.  Ijeivers,  the  duly  appointed,  qualified  and 
acting  Clerk  of  the  above-entitled  Court,  hereby 
certify : 

That  on  March  7,  1957,  at  Jimeau,  Alaska,  in  the 
above-entitled  Court  and  cause,  I  duly  entered  in 
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the  Civil  Docket  of  said  Court  in  my  office  the  fol- 
lowinu-  entry  of  a  final  Amended  Judgment  and 
Decree  dated  March  4,  1957,  to  wit : 

"March  7,  1957.  Filed  and  entered,  by  direction 
of  District  Judge  Hodge,  Amended  Judg-ment  and 
Decree  in  this  action  dated  March  4,  1957,  in  favor 
of  the  defendants  and  against  the  plaintiff,  dismiss- 
ing the  plaintiff's  complaint  and  action  for  the 
reasons  stated  in  the  Court's  Opinion  of  March  26, 
1956,  and  awarding  attorney  fees  to  the  defendants 
in  the  sum  of  $250.00"; 

and  on  the  same  date  I  mailed  to  all  attorneys  of 
record  in  said  action  the  following: 

"You  are  hereby  notified  that  on  March  7,  1957, 
a  final  Amended  Judgment  and  Decree  dated  March 
4,  1957,  was  duly  filed,  entered  and  noted  in  the 
Civil  Docket  of  the  District  Court  for  the  District 
of  Alaska,  Division  No.  1,  at  Juneau,  Alaska,  in 
Case  No.  7397-A,  entitled  Woodrow  W.  Reynolds, 
on  behalf  of  himself  and  all  other  taxpayers  sim- 
ilarly situated,  plaintiff,  versus  Hugh  Wade,  as 
Treasurer  of  the  Territory  of  Alaska,  et  al.,  defend- 
ants, in  favor  of  the  defendants  and  agaijtist  the 
plaintiff,  dismissing  the  plaintiff's  complaint  and 
plaintiff's  said  action  for  the  reasons  stated  in  the 
Court's  Opinion  of  March  26,  1956,  and  awarding 
attorney  fees  in  favor  of  the  defendants  in  the  simi 
of  $250.00,  copy  of  Avhich  Amended  Judg-ment  and 
Decree  you  have  heretofore  received." 


50  Woodroiv  W.  Reynolds,  etc., 

In  "Witness  Whereof,  I  have  hereimto  set  my  hand 
and  caused  the  seal  of  said  Court  to  be  affixed  at 
Juneau,  Alaska,  March  7th.  1957. 

[Seal]        /s/  J.  W.  LEIVERS, 

Clerk  of  the  Above-Entitled 
Court. 

[Endorsed] :    Filed  March  7,  1957. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

I,  J.  W.  Leivers,  Clerk  of  the  District  Court 
for  the  District  of  Alaska,  Division  Niunber  One 
thereof,  do  hereby  certify  that  the  hereto-attached 
pleadings  are  the  originals  thereof  and  all  Orders 
of  the  Court  filed  in  the  above-entitled  cause  and 
constitute  the  Record  on  Appeal  herein,  the  same 
being  supplemental  to  the  appeal  heretofore  heard  in 
the  Circuit  Court  for  the  Ninth  Circuit,  No.  15135. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  above-entitled  Court  to 
be  affixed  at  Juneau,  Alaska,  this  11th  day  of  March, 
1957. 

[Seal]        /s/  J.  W.  LEIVERS, 

Clerk  of  District  Court. 


vs.  Hugh  Wade,  etc.  51 

[Endorsed]:  No.  15,135.  United  States  Court 
of  Ai)peals  for  the  Ninth  Circuit.  Woodrow  W. 
Reynolds,  etc.,  Appellant,  vs.  Hugh  Wade,  as  Treas- 
urer, Territory  of  Alaska,  et  al..  Appellee.  Supple- 
mental Transcript  of  Record.  Appeal  from  the 
District  Court  for  the  District  of  Alaska,  Division 
Number  One. 

Filed  March  14,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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No.  15,135 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


WooDROw  W.  Reynolds,  on  Behalf  of 

Himself  and  All   Other   Taxpayers 

Similarly  Situated, 

Appellant, 
vs. 

Hugh  Wade,  as  Treasurer  of  the  Ter- 
ritory of  Alaska,  et  al.. 

Appellees. 


APPELLANT'S  OPENING  BRIEF. 


Plaintiff  appeals  from  an  order  of  the  Trial  Court 
granting  a  judgment  on  motion  of  defendants  to  dis- 
miss plaintiff's  complaint. 


JURISDICTIONAL  STATEMENT. 

This  is  a  taxpayer's  suit  in  equity  to  restrain  the 
Treasurei-  and  other  officials  of  the  Territory  of 
Alaska  from  making  unlawful  and  iniconstitutional 
expenditures  of  territorial  funds  and  from  carrying 
into  effect  a   territorial   statute   compelling  plaintiff 


and   other   taxpayers   to    t3Up})oi"t    non-public    school 
transpoi-tation.    (Tr.  3-4.) 

Plaintiff  is  a  citizen,  resident  taxpayer  of  the  Terri- 
tory of  Alaska  and  sues  on  behalf  of  himself  and  all 
citizen,  resident  taxpayers  of  the  territory  similarly 
situated.  (Tr.  4-5.)  He  challen.a:es  the  validity  of 
Chapter  39  of  the  Session  Laws  of  Alaska  of  1955 
(Regiilar  Session)  which  ])rovides  (Tr.  5-6)  :  J 

"An  Act  to  promote  the  public  health,  safety, 
and  welfare  by  providins;  transportation  for  chil- 
dren attendino-  schools  in  compliance  with  com- 
pulsory education  laws. 

"Be  It  Enacted  l\v  the  Legislature  of  the  Terri- 
tory of  Alaska : 

"Section  1.  The  Legislature  recognizes  these 
facts : 

"(a)  The  attendance  at  schools  for  all  chil- 
dren between  the  ages  of  seven  and  sixteen 
years  is  compulsory,  exee])t  in  those  cases  where 
a  child,  residing  more  than  two  miles  from  his 
school,  is  not  furnished  with  transportation. 

"(b)  The  health  of  all  children  is  endan- 
gered by  requiring  them  to  walk  long  distances 
to  school  in  inclement  weather ;  and  their  safety, 
also,  is  endangered  in  requiring  them  to  so 
walk  to  their  schools  along  highways  that  have 
no  sidewalks. 

"Therefore,  in  order  to  ])rotect  the  health  and 
safety  of  all  school  children  in  Alaska,  and  to 
achieve  the  objectives  of  the  compulsory  educa- 
tion laws  of  Alaska,  this  statute  is  enacted. 

"Section  2.  In  those  ])laces  in  Alaska  where 
trans])ortation  is  provided  under  Section  37-2-8 
ACl-iA  1949  for  children  attending  public  schools, 


I 


transportation  shall  likewise  be  proAdded  for  chil- 
dren who,  in  compliance  with  the  compulsory  edu- 
cation laws  of  Alaska,  attend  non-public  schools 
which  are  administered  in  compliance  with  Sec- 
tions 37-11-1,  37-11-2  and  37-11-3  ACLA  1949, 
where  such  children,  in  order  to  reach  such  non- 
public schools,  must  travel  distances  comparable 
with,  and  over  routes  the  same  as,  the  distances 
and  routes  over  which  the  children  attending  pub- 
lic schools  are  transported. 

"Section  3.  This  Act  shall  be  administered  by 
the  Commissioner  of  Education  under  the  direc- 
tion and  supervision  of  the  Territorial  Board  of 
Education,  and  the  total  cost  of  all  such  transpor- 
tation shall  be  paid  from  fluids  appropriated  for 
that  purpose  by  the  Legislature." 

Plaintiffs  also  challenges  so  mucli  of  Chapter  6  of  the 
Extraordinary  Session  Laws  of  Alaska  of  1955  as 
makes  a  $1,250,000.00  school  transportation  appropria- 
tion available  in  part  for  transportation  of  pupils  to 
and  from  non-public  schools.    (Tr.  6-7.) 

Plaintiif  alleges  that  the  foregoing  statutes,  author- 
izing and  appropriating  in  part  public  money  for 
non-public  purposes,  namely,  non-public  school  trans- 
portation, are  void  and  in  excess  of  the  power  of  the 
Alaskan  Legislature  in  each  of  the  following  respects 
(Tr.  8-11)  : 

(a)  They  contravene  the  express  limitations  of 
the  Organic  Act  of  Alaska,  48  USCA  Sec.  77,  which 
provides  (Tr.  9)  : 

"*  *  *  nor  shall  any  public  money  he  ap]iro- 
priated  )\v  the  territory  or  any  mimicipal  cor- 
poration therein  for  the  support  or  benefit  of  any 


sectarian,  denominational  or  j^rivate  school,  or 
any  school  not  under  the  exclusive  control  of  the 
Government  *  *  *" 

(b)  They  viohite  the  First,  Fifth,  and  Fourteenth 
Amendments  to  the  United  States  Constitution,  and 
the  Civil  Rights  Act,  42  USCA  Sees.  1981-1983,  made 
applicable  to  the  Territory  by  48  USCA  Sec.  43,  in 
that  they  appropriate  ])uhlic  money  for,  grant  prefer- 
ences to,  aid,  and  support  sectarian  education,  thereby 
constituting  laws  res])ecting  an  estal)lishment  of  re- 
ligion and  de])riving  plaintiff  and  other  taxpayers  of 
their  iiro])erty  for  an  unconstitutional  purpose. 

(c)  Tlu\y  violate  the  Fourteenth  Amendment  to 
the  United  States  Constitution,  the  Civil  Rights  Act, 
and  48  USCA  Sec.  77  in  that  there  is  denied  to  plain- 
tiff and  other  tax])ayers  the  e(iual  ])rotection  of  the 
laws,  and  they  are  class  legislation,  and  they  are  not 
uniform  in  ()])eration  since  the  defendants  will  neces- 
sarily enforce  said  legislation,  by  reason  of  its  word- 
ing, in  a  grossly  dispro])ortionate  manner  by  expend- 
ing ])ublic  money  for  the  transportation  of  children 
to  the  schools  of  one  particular  sect  of  which  plain- 
tiff is  not  a  member,  which  sect  will  receive  a  grossly 
dispro])ortionate  benefit  therefrom  in  terms  of  botli 
the  ])ui)ils  and  schools  accommodated. 

The  District  Court  had  jurisdiction  under  48 
U.S.C.,  Sec.  101  ])ursuant  to  its  general  equity  juris- 
diftioii  and  also  under  28  U.S.C,  Sec.  1343  since  this 
is  a  suit  to  restrain  the  de]»rivation  of  constitutional 
rights  under  color  of  territorial  law. 


This  Court  has  jurisdiction  under  28  U.S.C,  Sec. 
1291  to  review  the  judgement  of  the  United  States 
District  Court  of  Alaska,  dismissing-  the  complaint 
and  allowing  defendant  $250.00  for  attorney  fees. 


STATEMENT  OF  THE  CASE. 
The  plaintiff,  Woodrow  W.  Reynolds,  l)rought  suit 
on  behalf  of  himself  and  all  tax])ayers  similarly  sit- 
uated against  defendants  Hugh  Wade,  as  Treasurer 
of  the  Territory  of  Alaska;  John  McKinney,  as  Di- 
rector of  Finance  of  the  Territory  of  Alaska ;  Don  M. 
Dafoe,  as  Commissioner  of  Education  of  Alaska;  and 
A.  H.  Ziegler,  William  Whitehead,  Mrs.  James  March, 
Mrs.  Mja-a  Rank  and  Robert  F.  Baldwin,  as  Members 
of  the  Board  of  Education  of  the  Territory  of  Alaska. 
(Tr.  3,  7-8,  12.) 

He  alleged  in  his  complaint  that  at  all  times  men- 
tioned he  has  been  and  is  the  owner  of  real  and 
personal  ]iroperty  located  in  the  Juneau-Douglas  In- 
dependent School  District  and  in  the  Territory  of 
Alaska,  and  a  citizen,  resident,  tax])ayer  thereof;  and 
assessed  for  and  liable  to  pay  taxes  to  the  Territory 
of  Alaska  as  provided  by  law;  and  within  one  year 
prior  to  the  commencement  of  the  action  has  paid  a 
Territorial  Income  Tax,  a  resident  fisherman's  license 
tax,  an  automobile  license  tax,  a  $7.50  school  tax  and 
a  hunting  license  to  the  Territory  of  Alaska.    (Tr.  4.) 

Plaintiff  next  alleged  that  the  citizen,  resident  tax- 
payers of  the  Territory  num1)er  many  thousands;  that 
plaintiff  and  these  taxpayers  are  in  the  same  class, 


affected  by  all  the  matters  alleged,  and  subject  to  like 
injury  and  damage;  that  there  are  common  questions 
of  law  and  fact  affecting  their  rights,  and  a  common 
relief  is  sought;  that  these  ])ersons  united  in  interest 
with  plaintiff  are  too  numerous  to  make  it  practical 
to  bring  them  before  the  court;  and  that  plaintiff 
therefore  not  only  sues  on  his  own  behalf,  but  also 
on  behalf  of  "each  and  all  the  said  citizens  and  resi- 
dents and  taxpayers  of  said  school  district  and  Terri- 
tory."   (Tr.  4-5.) 

Plaintiff  next  set  forth  verbatim  the  language  of 
Chapter  39  of  the  Session  Laws  of  Alaska  of  1955 
(Regular  Session),  which  we  previously  quoted  and 
which  authorizes  api)ro])riations  from  territorial 
funds  for  non-public  school  transportation.    (Tr.  5-6.) 

In  the  following  paragraph,  plaintiff  alleged  that: 
"5.  The  Legislature  of  said  Territory,  by 
Chapter  6  of  the  Session  Laws  of  Alaska  of  1955 
(Extraordinary  Session)  enacted  a  general  ap- 
propriation bill  appro])riating  out  of  monies  in 
the  General  Fmid  of  said  Territory  the  sum  of 
$1,250,000.00  for  'trans])ortation  to  schools,'  part 
of  which  sum  of  $1,250,000.00  was,  and  is  by  said 
Legislature  intended  to  be  made  available  during 
the  school  ])ienniuin  Ix'ginning  July  1,  1955,  and 
ending  June  30,  1957,  for  the  transportation  to 
non-i^ublic  schools  of  pupils  coming  within  the 
prdvisions  of  the  aforesaid  Chapter  39  SLA 
1955."    (Tr.  8.) 

He  then  alleged  that  plaintiff'  and  said  tax|)ayers  of 
the   Territory   will    be    forced   to   pay   the   funds  so 
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appropriated  from  the  regular  and  special  taxes 
(Tr.  7) ;  that  the  various  defendants  are  charged  by 
law  with  administering  and  supervising  the  said  trans- 
portation program,  as  well  as  with  drawing  warrants 
and  disbursing  territorial  monies  for  charges  against 
said  Territory  and  for  which  apjjropriations  have 
been  made  (Tr.  7-8) ;  and  that  by  virtue  of  the  said 
statutory  provisions,  the  defendant  territorial  officials 
will,  unless  enjoined,  expend  from  the  Territorial 
Treasury  during  the  school  biennium  commencing 
July  1,  1955  and  ending  June  30,  1957,  a  substantial 
portion  of  the  said  $1,250,000.00  for  transportation 
of  pupils  to  non-public,  including  sectarian  and  de- 
nominational schools,  which  funds  will  come  from 
the  Territorial  Treasury  and  thereby  greatly  in- 
crease the  taxes  of  plaintiff  and  other  territorial 
taxpayers.    (Tr.  8). 

In  the  following  paragraph,  plaintiff  alleged  that 
the  statutes  are  void  and  in  excess  of  the  power  of 
the  Territorial  Legislature  and  that  the  expenditures 
are  for  an  vmconstitutional  purpose  in  each  of  the 
following  particulars  (Tr.  8-11)  : 

"(a)      Said  purported  legislation  contravenes 
the  limitations  of  the  Organic  Act  of  said  terri- 
tory, to  wit,  Section  77  of  Title  48  of  the  United 
States  Code,  which  provides,  in  part,  as  follows: 
"  '*   *   *   nor  shall   any  ]:)ublic  money  be  ap- 
propriated by  the  territory  or  any  municipal 
corporation  therein  for  the  su]i])ort  or  l)enefit 
of    any    sectarian,    denominational    or    ]n'ivate 
school,  or  any  school  not  under  the  exclusive 
control  of  the  Government  *  *  *' 


"in  that  said  legislation  appropriates  iniblic  money 
for  the  transportation  of  pupils  to  sectarian  and 
denominational  schools,  thereby  facilitatins:  at- 
tendance at  such  schools,  savins;  such  schools  the 
expense  of  themselves  ])roviding  trans])ortation 
for  pupils,  and  releasing  for  other  school  pur- 
poses funds  which  would  otherwise  be  employed 
by  the  schools  for  such  transportation;  and  said 
lesiislatiou  therein-  materially  supports  and  sub- 
stantially benefits  such  schools. 

*'(h)  Said  ])ur]iorted  legislation  and  expendi- 
tures violate  the  First,  Fifth,  and  Fourteenth 
Amendments  to  the  (institution  of  the  Ignited 
States  and  the  Civil  Rights  Act  (Sections  1981, 
1982,  and  1983  of  Title  42  of  the  United  States 
Code)  all  made  a])i)licable  to  said  Territory  by 
Section  23  of  Title  48  of  the  United  States  Code, 
in  that  said  legislation  ai)propriates  public 
monies  for  and  provides  foi-  the  transportation 
of  pupils  to  sectarian  and  denominational  schools 
conducted  not  merely  for  educational  purposes 
but  also  for  the  inir])ose  of  indoctrinating  chil- 
dren in  the  ])articular  dogma  of  the  religious  sect 
which  conducts  the  schools.  Said  legislation 
therel)y  grants  prefer(Mices  to  and  aids  and  sup- 
ports sectarian  and  denominational  education  and 
constitutes  a  law  res])ecting  an  establishment  of 
religion.  Said  legislation  also  thereby  compels 
plaintiff  and  other  taxpayers  similarly  situated 
to  be  taxed  for  the  support  and  aid  and  assistance 
of,  and  indirectly  to  contribute  money  for  the 
propagation  of  sectarian  and  denominational 
dogma  and  which  tliey  disbelieve,  and  therefore 
de])rives  plaintiff  and  said  other  taxpayers  of 
their   property   without   due   process   of  law  by 


compelling  them  to  pay  taxes  for  and  to  con- 
tribute money  for  an  unconstitutional  purpose, 
to  wit,  the  support  and  aid  and  assistance  of  a 
religious  establishment. 

"(c)  Said  legislation  violates  the  Fourteenth 
Amendment  to  the  United  States  Constitution 
and  the  said  Civil  Rights  Act,  made  applicable  to 
said  territory  as  aforesaid,  and  contravenes  the 
limitations  of  the  Organic  Act  of  said  Territory, 
to  wit,  Section  77  of  Title  48  of  the  United  States 
Code,  in  that  there  is  denied  to  plaintiff  and  the 
other  taxpayers  similarly  situated  the  equal  pro- 
tection of  the  laws,  and  it  is  class  legislation, 
and  it  is  not  uniform  in  operation,  to  wit,  in  that 
defendants  will  necessaril)^  enforce  said  legisla- 
tion by  reason  of  its  wording  in  a  grossly  dis- 
proportionate manner  so  as  to  constitute  a  de- 
liberate and  intentional  discrimination  against 
plaintiff  and  said  other  taxpayers  by  expending 
public  money  thereunder  for  the  transportation 
of  children  to  the  schools  of  one  ])articular  sect 
of  which  plaintiff  is  not  a  member,  which  sect 
will,  by  comparison  with  the  benefits  received  by 
other  non-public  schools,  receive  a  grossly  dis- 
proportionate benefit  therefrom  in  terms  of  both 
the  pupils  and  schools  accommodated." 

Plaintiff  concluded  by  alleging  that  he  has  no 
plain,  speedy  or  adequate  remedy  at  law  and  that  the 
acts  and  intentions  of  defendants  by  enforcing  and 
implementing  said  Legislation  and  by  paying  out 
public  money  for  the  transportation  of  pu]iils  to  sec- 
tarian and  denominational  schools  will  take  property 
and  property  rights  from  plaintiff  and  said  taxpayers 
and  cause  them  irreparable  loss.    (Tr.  11.)    Plaintiff 
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then  prayed  that  the  legislation  be  declared  void,  that 
the  defendants  be  enjoined  from  carrying  it  into  effect 
or  from  paying  oiit  teri-itorial  money  or  contracting 
for  snch  transportation  at  ]:)nb]ic  expense,  and  that 
plaintiff  be  awarded  costs  of  suit.    (Tr.  11-12.) 

The  gist  of  the  foregoing  allegations  is  a  suit  in 
equity  by  a  territorial  taxpayer  to  prevent  the  use  of 
tax  derived  territorial  funds  for  non-public  purposes, 
n.amely,  sectarian  educational  purposes — a  use  for- 
liidden  in  express  and  detailed  terms  by  the  Organic 
Act  of  Alaska  and  also  by  the  Federal  Constitution. 

The  defendants  moved  the  District  Court  for  an 
order  dismissing  the  complaint  (Tr.  13)  on  the 
grounds  that: 

(a)  It  fails  to  state  a  claim  against  th(>  defendants 
upon  which  relief  can  l)e  granted  and 

(b)  It  does  not  allege  that  the  plaintiff  will  suffer 
any  injury  that  will  not  be  suffered  in  common  by  the 
general  public. 

In  ruling  on  defendant's  motion  to  dismiss,  the 
District  Coui-t  filed  an  o])inion  which  concedes  that 
municipal  and  county  taxpayers  have  universally  been 
permitted  to  sue  in  (Hiuity  to  restrain  an  unlawful 
ex])enditure  of  city  or  county  funds.  (Tr.  19-20.)  The 
Court  also  concedes  that  the  great  majority  of  Courts 
have  upheld  the  right  of  state  taxpayers  to  sue  for  an 
injunction  against  an  unlawful  expenditure  of  state 
funds.  (Tr.  20.)  FinaJhi,  flu  Coini  below  admitted 
that  the  riyJit  of  a  territorial  ta.rfM>/er  to  fiue  in  re- 
spect of  territorial  funds  has  been  upheld  in  respect 


11 

of  the  territories  of  Hawaii  and  Puerto  Rico.  (Tr. 
20.)  Yet  it  concluded  that  the  Court  of  Appeals  for 
the  Ninth  Circuit  has  ruled  against  such  a  right  in 
respect  of  the  Territory  of  Alaska.  Relying  on 
Massachusetts  v.  Mellon,  262  U.S.  447,  and  Sheldon  v. 
Griffin,  174  F.  2d  382  (9th  Cir.,  1949),  the  District 
Coui-t  granted  defendants'  motion  for  dismissal.  (Tr. 
20-23.) 

Subsequent  to  the  filing  of  its  opinion,  the  Court 
undertook  to  decide  and  rendered  an  additional  opin- 
ion determining  that  attorneys'  fees  were  ju'operly  al- 
lowal)le  as  costs  to  defendants  as  the  prcAailing  parties 
even  though  they  were  represented  by  the  Attorney 
General  of  Alaska.    (Tr.  29-35.) 

The  Court  then  rendered  judgment  dismissing 
plaintiff's  complaint  and  ordering  that  defendant 
(sic)  recover  attorneys  fees  in  the  amount  of  $250.00. 
(Tr,  24-25.)  Plaintiff  prosecutes  this  appeal  from 
that  judgment.    (Tr.  26.) 


QUESTIONS  PRESENTED. 

1.  Whether  plaintiff,  as  a  taxpayer  of  the  Terri- 
tory of  Alaska  and  those  similarly  situated,  may  sue 
through  plaintiff  to  restrain  territorial  officials  from 
making  an  unlawful  or  unconstitutional  expenditure 
of  territorial  funds  derived  from  taxes. 

2.  Whether  attorneys'  fees  are  i)ro]")erly  allowable 
as  costs  to  defendants  as  prevailing  ]iarties  where 
they  are  represented  by  the  Attorney  General  of  the 
Territory  but  have  paid  him  nothing  for  his  services. 
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3.  Whether  plaintiff's  complaint  states  a  cause  of 
action  for  injunctive  relief  against  teri'itorial  officials 
by  reason  of  their  proposed  ex])enditure  of  territorial 
funds  for  non-public  school  transportation,  including 
to  and  from  sectarian  schools. 


SPECIFICATION  OF  ERRORS. 

1.  The  District  Court  erred  in  dismissing  the  com- 
plaint herein. 

2.  The  District  Court  erred  in  ordering  that  a  de- 
fendant recover  attorneys'  fees  in  the  amount  of 
$250.00,  or  in  any  amount. 

3.  The  District  Court  (u-red  in  entering  judgment 
for  defendants,  dismissing  the  complaint  and  order- 
ing that  a  defendant  recover  attorneys'  fees. 

4.  The  District  Court  ei-red  in  finding  and  con- 
cluding that  tlie  complaint  does  not  allege  that  the 
plaintiif  and  those  similarly  situated  will  suffer  an 
injury  that  will  not  be  suffered  in  common  by  the 
general  public. 

5.  The  District  Court  erred  in  finding  and  con- 
cluding that  a  plaintiff  who  alleges  that  he  and  those 
similarly  situated  are  taxpayers  of  the  Temtory  of 
Alaska  and  that  territorial  officials  are  about  to  make 
an  unlawful  and  unconstitutional  expenditure  of 
territorial  I'unds  alleges  no  injury  different  from 
that    of  the   general    i)ul)lic,   and   makes   ]io  sufficient 
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showing  as  to  a  right  to  maintain  the  action,  and  suf- 
fers no  direct  or  special  injury  entitling  suit. 

(5.  The  District  Court  erred  in  not  finding  that 
plaintiff  alleged  a  direct  and  special  injury  entitling 
him  and  those  similarly  situated  to  sue,  and  alleged 
an  injury  dilferent  from  that  of  the  general  public, 
and  made  a  sufficient  showing  of  a  right  to  maintain 
the  action. 

7.  The  District  Court  erred  in  finding  and  con- 
cluding that  the  action  presents  no  justiciable  con- 
troversy. 

8.  The  District  Court  erred  in  concluding  that  it 
is  the  law  of  the  Ninth  Circuit  that  a  plaintiff  who 
alleges  he  and  those  similarly  situated  are  territo- 
rial taxpayers  and  that  tax-derived  territorial  fmids 
are  about  to  be  milawfully  expended  makes  no  show- 
ing sufficient  to  allow  said  taxpayers  through  him  to 
sue  in  equity  to  restrain  such  an  unlawful  expenditure 
of  territorial  funds. 

9.  The  District  Court  erred  in  not  a])plying  the 
rule  of  the  First  Circuit  and  the  courts  of  Hawaii 
that  a  territorial  taxpayer  may  sue  to  enjoin  an  un- 
lawful expenditure  of  territorial  funds. 

10.  The  District  Court  erred  in  concluding  that  it 
was  unnecessary  to  pass  upon  the  question  of  con- 
travention of  the  Organic  Act  or  Constitutional  pro- 
hibitions raised  by  plaintiff. 

11.  The  District  Court  erred  in  not  finding  that 
plaintiff  and  those  similarly  situated  had  alleged  a 
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claim  for  relief  on  the  grounds  that  an  unlawful  ex- 
l^enditure  of  territorial  funds  is  involved. 


ARGUMENT. 

I.  PLAINTIFF'S  ALLEGATIONS  CLEARLY  ESTABLISH  A  JUS- 
TICIABLE CONTROVERSY  AND  SHOW  HIS  RIGHT  TO  MAIN- 
TAIN THIS  ACTION  ON  BEHALF  OF  HIMSELF  AND  THOSE 
SIMILARLY  SITUATED.  THE  JUDGMENT  OF  DISMISSAL 
SHOULD  THEREFORE  BE  REVERSED. 

The  real  question  here  is  whether  plaintiff  and  those 
similarly  situated  have  sufficiently  showTi  a  standing 
to  sue  when  i)laintiff  alleges  that  they  are  territorial 
taxpayers  who  ha^•e  directly  contributed  through 
territoiial  taxes  to  a  fund  which  is  about  to  be  ex- 
pended for  a  purpose  expressly  forbidden  by  the  Or- 
ganic Act  and  the  Federal  Constitution.  We  say 
the  authorities  arc  clear  that  they  have.  We  also 
say  that  the  Alaska  District  Court  has  twice  in 
the  last  year  misapplied  the  rule  of  Massachusetts 
V.  Mellon,  262  U.S.  447,  applicable  only  to  United 
States  taxpayers  and  congressional  appropriations 
and  has  likewise  misinterpreted  the  law  of  this  Cir- 
cuit as  set  forth  in  Sheldon  v.  Grilfin,  174  F.  2d  382. 

A.  Plaintiflf  has  shown  that  a  direct  and  substantial  pecuniary 
injury  will  result  to  himself  and  other  territorial  taxpayers 
similarly  situated  if  the  unconstitutional  expenditures  are 
allowed  since  the  funds  are  derived  directly  from  territorial 
taxes  paid  by  plaintiff  and  said  other  taxpayers. 

Plaintiff  alleged  that  he  and  those  similarly  situ- 
ated arc  citizen,  resident,  taxpayers  of  the  Territory 
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of  Alaska;  and  assessed  for  and  liable  to  pay  taxes 
to  the  Territory;  and  actually  have  paid  territorial 
income  taxes,  school  taxes,  and  license  taxes.  (Tr. 
4.)  He  showed  that  the  non-public  school  transpor- 
tation expenses  will  be  paid  from  funds  appropri- 
ated for  that  purpose  by  the  Legislature.  (Tr.  6.) 
He  showed  that  the  Lea^islature  has  actually  ap- 
propriated monies  from  the  Greneral  Fund  of  the 
Territory  for  non-public  school  transportation,  in- 
cluding sectarian  schools.  (Tr.  6-7.)  He  showed  that 
the  defendants  intend  to  expend  such  ai)])ropriated 
fimds  for  said  non-pul)lic  school  transportation.  (Tr. 
7-8.)  And,  plaintiff  specificaJIji  alleged  that  these 
app'ropi'iated  funds  ivhich  ivill  he  so  expended  ivere 
obtained  in  part  from  the  regular  and,  special  taxes 
paid  by  and  required  to  be  paid  to  said  Territory 
by  plaintiff  and  those  similarly  sitimted.  (Tr.  7.) 
He  also  pointed  out  that  such  funds  will  thereby  be 
lost  from  the  Territorial  Treasury  and  that  the  pay- 
ment thereof  tvill  greatly  increase  said  taxpayers' 
taxes.    (Tr.  8.) 

In  shoi't,  we  are  not  merely  dealinp;  with  a  member 
of  the  general  public;  nor  are  we  dealing  with  some- 
one only  remotely  affected  by  the  expenditure  of  ter- 
ritorial fimds;  nor  are  we  merely  dealing  with  terri- 
torial funds  which  are  contributed  by  and  held  for 
a  limited  group  of  taxpayers  or  private  individuals. 
We  are  dealing  with  the  general  fund  of  Alaska,  de- 
rived directly  from  taxes  paid  by  plaintiff  and  those 
similarly  situated  and  being  expended  for  a  purpose 
forbidden  by  the  Organic  Act. 


16 

Plaintiff's  interest  and  that  of  those  for  whom  he 
speaks  is  not  an  etherial  one  based  on  convictions 
alone.  He  and  they  are  taxpayers.  They  are  compelled 
to  sui)ply  the  funds  that  have  been  illegally  appropri- 
ated and  \\dll  be  wrongfully  spent.  Moreover  their  in- 
terest is  not  infinitesimal  like  that  of  a  U.  S.  taxpayer 
who  challenges  a  congressional  appropriation.  The 
l)o])ulation  of  the  Territory  of  Alaska  is  less  than 
130,000  by  the  last  official  U.  S.  census.  Thus  the 
direct  pecuniary  interest  of  plaintiff  and  those  sim- 
ilarly situated  in  and  direct  pecuniary  loss  from  an 
unconstitutional  exi)enditure  of  ]iublic  funds  is  far, 
far  greater  than  that  of  the  taxpayers  in  hundreds 
of  cities  and  counties  who  have  universally  been 
allowed  to  maintain  taxpayer  suits.  It  is  23  times 
greater  than  that  of  a  Puerto  Rican  taxpayer  and  5 
times  greater  than  that  of  a  Hawaiian  taxpayer — both 
of  whom  have  been  allowed  to  maintain  taxpayer 
suits.  It  is  over  a  hundred  times  greater  than  that 
of  a  taxpayer  in  many  of  the  states  which  have  ruled 
that  a  state  taxi)ayer  has  a  direct,  ])ecuniarv  interest 
sufficient  to  entitle  him  to  sue.  Lastly,  it  is  cer- 
tainly no  less  than  that  of  a  stockholder  in  many 
of  the  large  corporations  whose  stockholders  have 
always  been  held  to  have  sufficient  interest  to  bring 
a  suit  to  i)revent  waste  of  corporate  funds. 

It  is  therefore  safe  to  say  that,  aside  from  direct 
authority  and  com]ielling  ]')olicy  reasons  for  allowing 
plaintiff  and  those  similarly  situated  to  bring  this  suit, 
there  is  ample  showing  of  a  direct,  immediate,  and 
substantial   pecuniary  loss  resulting  from  an  expen- 
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diture  of  the  territorial   funds  to   which  they  con- 
tribute. 

B.  There  is  strong  and  persuasive  authority,  directly  in  point, 
allowing  territorial  taxpayer  suits  in  a  case  like  this.  Thus 
the  Courts  have  allowed  both  Puerto  Rican  and  Hawaiian 
taxpayers  to  bring  suits  against  territorial  officials. 

The  decision  of  the  Circuit  Court  of  Appeals  for 
the  First  Circuit,  in  BuscagUa  v.  District  Court  of 
San  Juan,  145  Fed.  2d  274,  (1st  Cir.,  1944),  Cer.  Den. 
65  Sup.  Ct.  434,  323  U.S.  793,  is  directly  in  point. 
This  case  involved  a  suit  by  a  Puerto  Rican  taxpayer 
against  the  Treasurer  of  Puerto  Rico  and  others,  to 
enjoin  them  from  making  any  further  allocation  of 
insular  funds  for  emergency  relief  purposes,  on  the 
ground  that  no  valid  legislative  appropriation  existed 
therefor.  From  an  order  of  the  Supreme  Court  of 
Puerto  Rico  RESTORING  A  RESTRAINING  OR- 
DER ISSUED  BY  THE  DISTRICT  COURT  OF 
SAN  JUAN,  the  defendants  and  interveners  ap- 
pealed. The  Circuit  Court  of  Appeals  for  the  First 
Circuit  affirmed.  Among  other  points  on  appeal  the 
defendants  raised  the  following: 

Does  the  plaintiff  taxpayer  Miro  have  some 
special  interest  of  such  nature  as  to  qiialify  him 
to  l)ring  the  ])roceedings  for  injunction,  for  which 
he  has  applied  in  the  present  case  ? 

In  considering  this  question  on  appeal,  the  Circuit 
Court  of  Appeals  for  the  First  Circuit  said  (145  F. 
2d  283) : 

"The  three  judges  of  the  Su]-)reme  Court  of 
Puerto  Rico  who  sat  on  this  case  agreed  that  this 
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question  is  of  a  local  nature.  They  disagreed, 
however,  as  to  its  answer.  A  majority  of  them, 
noting  that  the  authorities  were  UNANIMOtTS 
TO  THE  EFFEC^T  THAT  A  MUNICIPAL 
TAXPAYER  has  standing  to  enjoin  the  illegal 
use  of  MUNICIPAL  funds,  that  a  FEDERAL 
TAXPAYER  has  no  standing  to  do  the  same 
with  respect  to  federal  funds  (Commomvealth  of 
MossarhH-^etts  v.  Mellon,  262  U.  S.  447,  43  Sup. 
Ct.  597),  and  that  there  was  a  s])]it  in  the  author- 
ities where  state  funds  were  concerned,  were  'in- 
clined to  acce]it  as  more  reasonable  the  rule 
LAID  DOWN  BY  THE  MAJORITY  OF  THE 
STATE  JURISDICTIONS,  which  recognizes  the 
right  of  the  taxpayei'  to  appear  in  a  court  of 
equity  to  sto])  the  use,  without  ])rior  legislative 
authorization  therefor,  of  STATE  FUNDS  by 
executive  officers  of  the  state.'  The  majority  then 
went  on  to  say : 

"  'The  recogniti<^)n  of  that  right  is  needed  more 
in  Puerto  Rico  than  in  state  communities.  In 
the  latter,  the  executive  chief  or  the  chiefs  of 
departments,  if  they  act  ultra  vires  or  without 
autliorization  from  the  Legislature,  and  make 
illegal  use  of  pul)lic  funds,  may  be  submitted  to 
an  "impeachment"  ])roceeding  and  punished  for 
their  illegal  act.  IF  in  Puerto  Rico,  the  legisla- 
ture of  which  lacks  authority  to  bring  "impeach- 
ment" proceedings  and  whose  high  executiA'c  of- 
ficers do  not  derive  their  authorit_v  and  power 
from  the  consent  of  the  governed,  WE  ADOPTED 
THE  RULE  FOLLOWED  BY  A  MINORITY 
OF  THE  STATE  JURISDICTIONS  AND  IG- 
NORED THE  P^ACT  THAT  THE  MODERN 
TENDENCY  IS  IN  THE  DIRECTION  OF  AC- 
KNOWLEDGING   THE    RIGHT    OF    THE 
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TAXPAYER  TO  SUE  THOSE  WHO  MAKE 
ILLEGAL  USE  OF  PUBLIC  FUNDS,  we 
would  liave  to  admit  that  in  this  jurisdiction  the 
illegal  act  of  making  unauthorized  use  of  public 
funds  could  be  committed  without  there  existing 
an  efficient  remedy  to  avoid  or  ]:)unish  the  same. 
We  would  have  to  confess  that  in  Puerto  Rico 
the  legal  maxim  ubi  jus,  ibi  remedium  has  no 
meaning.' 

"The  court  below  therefore  held  'that  petitioner 
taxpayer  HAS  THE  NECESSARY  STAND- 
ING AND  INTEREST  TO  BRING  THIS  IN- 
JUNCTION PROCEEDING.'   We  are  asked  to 

reverse  this  holding  on  two  grounds : 

"First  because  it  is  patently  erroneous,  and  sec- 
ond because  the  question  is  not  a  local  but  a  fed- 
eral one  controlled  by  the  decision  of  the  Su- 
preme Court  in  CommomveaJth  of  Massachusetts 
V.  Mellon,  supra.    WE  DO  NOT  AGREE. 

"If  the  question  be  one  of  local  lav,-  we  certainly 
cannot  say  that  the  Supreme  Court  of  Puerto 
Rico  fell  into  manifest  error  in  ADOPTING 
THE  RULE  OF  A  MAJORITY  OF  THE 
HIGHEST  STATE  COURTS  FOR  THE  REA- 
SON THAT  THAT  RULE  WAS  NOT  ONLY 
SUPPORTED  BY  THE  BETTER  REASON 
BUT  ALSO  WAS  PECULIARLY  APPRO- 
PRIATE TO  PUERTO  RICO.  The  arguments 
rather  half-heartedly  advanced  by  the  defendants 
in  suppoii  of  reversal  on  this  gromid  are  not  of 
sufficient  importance  to  warrant  discussion. 

"Their  arguments  in  support  of  their  second 
ground  for  reversal  on  this  point  cannot,  how- 
ever, be  disposed  of  so  summarily.  In  essence 
they  say  that  in  Commontvealth  of  MassacJixisetts 
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V.  Mellon  the  Supreme  Court  of  the  United  States 
decided  that  the  constitutional  doctrine  of  separa- 
tion of  powers  prevents  the  courts  from  inter- 
fering: at  the  behest  of  taxpayers  with  the  action  I 
of  executive  officials,  that  the  doctrine  of  separa-  1 
tion  of  powers,  as  a  matter  of  federal  law,  applies  [ 
in  Puerto  Rico,  and  hence  that  the  Supreme  Court  ' 
of  Puerto  Rico  was  not  free  to  select  its  own  rule 
and  erred  in  refusing  to  follow  the  rule  estab- 
lished in  the  case  last  cited   {CommomveaUh  of 
Massachusetts  v.  Mellon,  supra). 

"We  concede  that  the  doctrine  of  separation  of  1 
powers  is  implicit  in  the  Organic  Act  of  Puerto 
Rico  as  it  is  in  the  Philippine  Organic  Act  .  .  . 
but  we  do  not  concede  the  rest  of  the  defendants'  ' 
argument  .  .  . 

"The  language  of  the  court  in  Commomvealth  i 
of  MassacliKsetts  r.  Mellon  was  directed  to  a  case 
invoMng  the  relation  of  an  individual  taxpayer 
to  the  FEDERAT.  GOVERNMENT.  The  inter- 
est of  such  an  individual,  as  affected  by  an  al- 
leged illegal  expenditure  of  FEDERAL  FUNDS, 
was  regarded  as  so  minute,  indeterminable,  and 
remote,  as  not  to  present  any  substantial  case  or 
controversy  in  the  constitutional  sense  between 
the  plaintiff  and  the  Secretary  of  the  Treasury. 
BUT  THE  RELATION  OF  A  TAXPAYER 
TO  THE  G0^T:RNMENT  of  PITERTO  RICO 
IS,  AS  A  MATTER  OF  DEGREE,  NOT  SO 
ATTENUATED:  and  despite  any  purely  log:ical 
arguments  which  might  be  made  from  some  of 
the  language  in  Commonwealth  of  Massachusetts 
V.  Mellon,  WE  HAVE  NO  DOUBT  THAT  IT 
IS  WITHIN  THE  COMPETENCE  OF  THE 
TERRITORIAL     GOVERNMENT,     EITHER 
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BY  LEGISLATIVE  ACT  OR  JUDICIAL  DE- 
CISION, TO  AUTHORIZE  A  TAXPAYER'S 
BILL  IN  EQUITY  IN  A  CASE  LIKE  THE 
PRESENT  WITHOUT  TRENCHING  UPON 
THE  DOCTRINE  OF  SEPARATION  OF 
POWERS  IMPLICIT  IN  THE  ORGANIC 
ACT."    (Emphasis  supplied.) 

Equally  in  point  are  three  Hawaiian  cases. 

First,  in  Lucas  v.  American  Haivaiian  E.  &  C.  Co., 
16  Hawaii  80,  plaintiff,  a  citizen  and  taxpayer  of  the 
Territory  of  Hawaii,  brought  suit  against  the  Terri- 
torial  Superintendent  of  Public  Works,  the   Terri- 
torial Auditor,  and  others  to  restrain  any  expenditure 
of  public  funds  for  an  allegedly  illegal  contract.    The 
Circuit  Judge  of  the  First  Circuit  issued  a  perpetual 
injunction ;  and  the  Hawaiian  Supreme  Court  affirmed 
the  judgment  on  appeal,  stating  at  16  Hawaii  page  86 : 
"It  is  next  contended  that  the  plaintiff  has  no 
right  as  a  taxpayer  to  maintain  this  suit.    The 
right  of  a  taxpayer  to  bring  suit  to  restrain  a 
public  officer  from  doing  an  illegal  act  has  been 
settled  in  this  jurisdiction  since  the  case  of  Castle, 
et  al.  V.  Kape'na,  5  Haw.  27  (1883).   If  the  ques- 
tion could  be  considered  an  open  one  we  should 
follow  the  rule  laid  down  in  Crampton  v.  Za- 
hriske,  101  U.  S.  601,  and  in  R.  P.  R.  R.  Go.  v. 
Hall,  91  U.  S.  343,  cited  in  Castle  v.  Kapena.   It 
is  not  necessary  that  the  plaintiff  should  show 
actual  damage  to  himself  and  to  all  others  sim- 
ilarly situated,  as  is  contended  by  the  Assistant 
Attorney  General.    The   cause   of  action   is  the 
alleged  improper  awarding  of  a  contract,  after 
a  call  for  tenders  based  on  indefinite  specifica- 
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tions.  If  there  lias  been  a  violation  or  evasion  of 
the  law  requiring  the  awarding  of  the  contract 
to  the  lowest  bidder,  after  a  public  advertisement 
for  tenders,  damage  is  presumed  to  result  to  all 
taxpayers.  The  object  of  the  suit  is  to  prevent 
the  violation  of  the  law.  The  consequences  which 
may  result  in  case  the  law  is  disregarded  are  so 
obvious  that  no  proof  of  actual  pecuniary  damage 
is  necessary.  In  Crampton  v.  Zahriske  the  court 
on  page  609  says:  '*  *  *  From  the  nature  of  the 
powers  exercised  by  municipal  corporations,  the 
great  danger  of  their  abuse,  and  the  necessity  of 
prompt  action  to  prevent  irremediable  injuries,  it 
would  seem  eminently  proper  for  coiirts  of  equity 
to  interfere  upon  the  application  of  the  taxpayers 
of  a  county  to  prevent  the  consummation  of  a 
wrong,  when  the  officers  of  the  corporations 
assume,  in  excess  of  their  powers,  to  create  bur- 
dens upon  property-holders.  Certainly  in  the  ab- 
sence of  legislation  restricting  the  right  to  inter- 
fere in  such  cases  to  pulilic  officers  of  the  state 
or  county,  there  would  seem  to  be  no  substantial 
reason  why  a  bill  by  or  on  behalf  of  individaul 
taxpayers  should  not  be  entertained  to  prevent 
the  misuse  of  corporate  power.'  The  plaintiff 
comes  within  the  rule,  and  no  further  showing 
as  to  damages  is  necessary  under  the  facts  in  this 
case." 

Again  in  Castle  v.  Secretary  of  Hawaii,  16  Hawaii 
769,  plaintiff  sued  as  a  taxpayer  of  the  Territory 
of  Hawaii  to  restrain  the  Secretary  of  the  Territory 
from  expending  any  money  for  a  special  election 
under  authority  of  a  statute  wbich  he  said  violated 
the  Organic  Act  and  other  constitutional  provisions. 
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The  Supreme  Court  again  upheld  the  right  of  the  tax- 
payer to  sue,  stating  at  16  Hawaii  pages  774  and 
776-777: 

"That  the  remedy  sought  by  the  plaintiff  is 
available  to  him  in  his  capacity  as  a  citizen  and 
taxpayer  appears  to  be  within  the  rule  in  Castle, 
et  al.  V.  Kapena,  5  Haw.  27.  *  *  * 

"The  Kapena  case  was  expressly  affirmed  in 
Liicas  V.  American-Hawaiian  Engineering  d'  Con- 
struction Co.,  ante,  p.  86,  in  which  the  court  used 
the  following  language : 

"  'The  right  of  a  taxpayer  to  bring  suit  to  re- 
strain a  public  officer  from  doing  an  illegal  act 
has  been  settled  in  this  jurisdiction  since  the 
case  of  Castle,  et  al.  v.  Kapem.a,  5  Haw.  27 
(1883).' 

"We  see  no  occasion  to  depart  from  this  rule. 
The  argument  that  a  single  taxpayer  may  not 
represent  the  wishes  of  the  majority  and  that 
a  question  of  public  interest  ought  not  to  be 
adjudicated  at  his  sole  instance,  with  no  oppor- 
tunity for  expression  of  opposing  views,  does 
not,  in  our  opinion,  affect  his  right  to  an  adjudi- 
cation. Any  person,  citizen  or  not,  accused  of  an 
offense,  may  raise  the  question  of  the  constitu- 
tionality of  the  law  under  which  he  is  tried,  and 
no  one  but  himself  and  the  prosecution  is  entitled 
to  be  heard  upon  it.  Adjudicating  the  constitu- 
tionality of  the  act  in  advance  of  county  organ- 
ization avoids  unnecessary  expense  and  complica- 
tion if  the  decision  is  adverse  to  the  Act,  and,  if 
in  its  favor,  furnishes  desirable  assurance  of 
legal  protection  to  those  who  shall  be  elected 
to  county  offices  besides  having  burdensome  and 
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expensive  litigation  in  respect  of  matters  so  ad- 
judicated. 

"While  equity  has  not  jurisdiction  to  deter- 
mine political  rights  but  is  confined  to  questions 
affecting  rights  of  property,  it  appears  to  us  that 
the  case  presented  by  the  plaintiff  in  his  capacity  i 
as  a  taxpayer  comes  within  equitable  jurisdiction 
for  protection  of  property  rights  against  acts 
of  executive  officers  under  unconstitutional  stat- 
utes." 

Finally,  in  the  earlier  case  of  Castle  v.  Kapena,  f) 
Hawaii  27,  the  Hawaiian  Supreme  Court  denied 
a  writ  of  mandamus  to  a  plaintiff  taxpayer  but  said 
that  an  injunction  would  lie  to  restrain  territorial 
officials  against  the  unlawful  disbursement  of  funds 
or  the  illegal  creation  of  a  debt.  The  Court  states 
at  5  Hawaii  pages  34-35: 

"It  is  said,  for  the  respondent,  that  as  the 
petitioners  suffer  no  special  and  jirivate  injury, 
they  cannot  claim  a  standing  in  Court.  There  is 
authority  for  this  position.  Under  some  circum- 
stances, it  would  be  for  the  Attorney-General,  or 
officer  occupying  an  analogous  position,  to  bring 
proceedings.  In  some  cases,  private  parties,  mov- 
ing proceedings  for  mandamus  or  injunction, 
l)ring  it  in  the  name  of  the  Attorney-General,  and 
permission  to  do  so  is  accorded  as  of  course. 

''Merrill  v.  Plainfield,  45  N.  H.  126,  may  be 
cited  as  one  of  the  cases  supporting  the  right  of 
individuals  to  bring  action  in  a  public  matter; 
the  Court  saying  that  as  the  town  by  vote  undei-- 
took  to  appropriate  money  in  a  manner  unau- 
thorized by  law,  any  person  who  is  a  taxpayer 
in  town,  and  liable  to  be  assessed  for  any  part 
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of  such  sum,  may  properly  interfere  to  prevent 
its  payment  and  misapplication,  and  granted  a 
perpetual  injunction. 

"The  principal  objection  to  permitting  suits 
to  be  brought  by  priA'ate  taxpayers,  is  said  to  be 
the  annoyance  to  public  officers  by  a  multiplicity 
of  suits.  The  answer  to  this,  as  well  as  the  doc- 
trine in  such  cases,  is  set  forth  in  a  recent  case 
in  the  Supreme  Court  of  the  United  States, 
Crampton  v.  Zahriskie,  101  U.  S.  Reports,  heard 
in  1879.  We  quote  the  language  of  Mr.  .Justice 
Field  at  large: 

"  'Of  the  right  of  resident  taxpayers  to  invoke 
the  interposition  of  a  Court  of  Equity  to  prevent 
an  illegal  disposition  of  the  moneys  of  the  county, 
or  the  illegal  creation  of  a  debt  which  they,  in 
common  with  other  property  holders  of  the 
coimty,  may  otherwise  be  compelled  to  pay,  there 
is  at  this  day  no  serious  question.  The  right  has 
been  recognized  by  the  State  Courts  in  numerous 
cases,  and  from  the  nature  of  the  powers  exer- 
cised by  municipal  corporations,  the  great  dan- 
gers of  their  abuse,  and  the  necessity  of  prompt 
action  to  prevent  irremediable  injuries,  it  would 
seem  eminently  proper  for  Courts  of  Equity  to 
interfere,  upon  the  application  of  taxpayers  of  a 
county,  to  prevent  the  consummation  of  a  wrong, 
when  the  officers  of  those  corporations  assume,  in 
excess  of  their  powers,  to  create  burdens  upon 
property  holders.  The  Courts  may  be  safely 
trusted  to  prevent  the  abuse  of  their  process  in 
such  cases.'  " 

"It  is  apparent  that  if  there  is  to  be  a  pro- 
ceeding in  the  case  at  bar,  it  must  be  brought 
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by  some  other  person  than  the  Attorney-General. 
The  Attorney-General  is  bound  by  the  statute 
defining  his  office  to  appear  in  defense  of  actions 
brought  against  Government  officers.  He  does  so 
in  this  case,  and  the  respondent  herein  acts  under 
the  direction  of  the  King  in  Cabinet  Council,  of 
which  the  Attorney-General  is  a  member." 

C.  In  an  analogous  situation  where  a  state  taxpayer  sues  to  en- 
join the  illegal  or  unconstitutional  expenditure  of  state 
funds,  the  great  weight  of  authority  allows  such  suit — and 
for  good  and  compelling  reasons. 

It  is  equally  well  established  in  the  great  majority 
of  states  today  that  a  taxpayer  and,  through  him, 
those  similarly  situated  may  sue  to  enjoin  state 
officials  against  an  unlawful  expenditure  of  state 
funds.  Thus  the  Court  says  in  Herr  v.  Rudolph,  75 
N.D.  91,  25  N.W.  2d  916  at  919: 

"At  the  threshold  of  the  case  we  are  met  by 
the  defendants'  challenge  to  the  right  of  the 
plaintiff  to  institute  this  action.  They  say  he 
has  no  legal  capacity  to  do  so  and  especially 
none  to  ask  that  state  officers  be  restrained  from 
acting  pursuant  to  statutory  direction  and  au- 
thority. This  court,  however,  has  often  held  that 
where  public  funds  are  about  to  be  unlawful l,v 
expended  a  taxpayer  in  his  own  behalf  and  on 
behalf  of  his  fellow  taxpayers  may  challenge  the 
proposed  expenditure  and  invoke  the  powers  of 
efpiity  to  prevent  the  officers  about  to  do  so  from 
making  it.  (Citing  cases.)  It  is  true  that  these 
cases  do  not  involve  the  expenditure  of  state 
funds  but  we  can  see  no  reason  why  the  fact  that 
the  instant  ease  does  should  render  the  rule  there 
applied   inap])licable   here.     (Citing   cases.)     We 
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therefore  hold  that  the  defendants'  challenge  must 
be  overruled.  Thus  it  becomes  necessary  to  ex- 
amine into  the  merits  of  the  case." 

The  following  cases  clearly  demonstrate  that  the 
great  weight  of  authority  is  in  accord  with  the 
Rudolph  case  where  state  officials  and  an  illegal 
expenditure  of  tax-derived  state  funds  are  involved. 
They  show  also  that  the  interest  of  such  taxpayers  is 
special  and  distinct  from  that  of  the  general  public. 
Fergtos  v.  Russell,  270  111.  304,  110  N.E.  130; 
Casfilo  V.  State  Highway  Commission;  312  Mo. 

244,  279  S.W.  673; 
Hill  V.  Roe,  52  Mont.  378,  158  Pac.  826; 
Conway  v.  New  Hampshire  Water  Resources 

Board,  89  N.H.  346,  199  A.  83; 
Horvitz  V.  Soitrs,  74  Ohio  App.  467,  58  N.E. 

2d  405; 
Funk  V.  Mullan  Contracting  Co.,  78  A.  2d  632 

(Md.  Ct.  of  Appeals)  ; 
Page  v.  King,  285  Pa.  153,  131  Atl.  707 ; 
Leckenhy  v.  Post  Printing  c6  Publishing  Co., 

65  Colo.  443,  176  Pac.  490 ; 
Green  v.  Jones,  164  Ark.  118,  261  S.W.  43; 
Midwest  Popcorn  Co.  v.  Johnson,  152  Neb.  867, 

43  N.W.  2d  174; 
Ellinghmn  v.  Dye,  178  Ind.  338,  99  N.E.  1 ; 
Terrell  v.  Middlefoti,  187  S.W.  367  (Tex.  Civ. 

(App.)  ; 
Carrier   v.    State    Administrative    Board,   225 

Mich.  571,  196  N.W.  182; 
Johnson  v.  Gibson,  240  Mich.  515,  215  N.W. 
333; 
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Teer  v.  Jordmi,  232  N.C.  48,  59  S.E.  2d  359; 
Gaston  v.  State  Highway  Bept.,  134  S.C.  402, 

132  S.E.  680; 
Cratvford  v.  Gilchrist,  64  Fla.  41,  59  So.  963 ; 
Democrat  Printing  Co.  v.  Zimmerman,  245  Wis. 

406,  14  N.W.  2d  428; 
Lipinski  v.   Gould,  173  Minn.  559,  218  N.W. 

123; 
Martin  v.  Ingham,  38  Kan.  641,  17  Pac.  162; 
Stewart  v.  Stanley,  199  La.  146,  5  So.  2d  531 ; 
Evanhoff  v.  State  Industrial  Accident  Comm., 

78  Ore.  503,  154  Pac.  106; 
Spriggs  v.  Chirk,  45  Wyo.  62,  14  P.  2d  667; 
Goods  t'.  Tyler,  237  Ala.  106,  186  So.  129; 
L^/on  V.  Bateman,  228  P.  2d  818   (Utah  Sup. 

Ct.); 
Lyn  V.  Polk,  8  Lea.  121 ; 
Caine  v.  Rohhins,  61  Nev.  416,  131  P.  2d  516; 
Wentz  V.  Dawson,  149  Okla.  94,  299  Pac.  493: 
Livermore  v.  Waite,  102  Cal.  113,  36  Pac.  424; 
Aiken  v.  Armisfead,  186  Ga.  368,  198  S.E.  237. 

D.  It  scarcely  seems  necessary  to  confirm  that  city  and  county 
taxpayers  have  universally  been  allowed  to  sue.  In  fact  the 
Ninth  Circuit  has  expressly  upheld  such  a  suit  by  an  Alaskan 
taxpayer. 

In  Crampton  v.  Zahriskie,  101  U.  S.  601,  25  L.  Ed. 
1070,  the  United  States  Supreme  Court  states  the 
fundamental  and  universal  rule  which  allows  tax- 
payers to  sue  in  equity  to  restrain  the  unlawful 
expenditure  of  city  and  county  funds.  Following  this 
rule,  the  Ninth  Circuit  Court  of  Appeals  held,  in 
Valentine  v.  Robertso)i,  300  Fed.  521,  that  a  taxpayer 
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of  the  City  of  Juneau  could  sue  in  equity  to  restrain 
the  city  treasurer  and  others  from  the  unlawful  ex- 
penditure of  public  money. 

E.  The  Ninth  Circuit  has  never  ruled  against  the  standing  of 
territorial  taxpayers  to  seek  an  injunction  against  the  un- 
constitutional expenditure  of  territorial  funds.  The  Court  be- 
low clearly  misconstrued  and  misapplied  the  case  of  Sheldon 
V.  Griffin.  That  case  dealt  only  with  a  fund  made  up  of 
employer  contributions,  fines,  and  penalties  and  with  a  statu- 
tory amendment  which  this  Court  expressly  declared  added 
nothing  to  the  burden  of  territorial  taxpayers.  Moreover, 
this  Court's  ruling  in  Valentine  v.  Robertson  clearly  paves 
the  way  for  its  adoption  of  the  rule  of  the  First  Circuit  and 
the  Hawaiian  cases  allowing  territorial  taxpayers  to  sue  in  a 
case  like  this. 

The  history  of  suits  by  Alaskan  taxpayers  to  enjoin 
illegal  appropriations  is  as  follows: 

In  the  case  of  Valentine  v.  Rohertson,  300  Fed.  521 
(9th  Cir.,  1924),  the  plaintiff  sued  as  a  taxpayer  to 
enjoin  the  Treasurer  of  the  City  of  Juneau  from 
expending-  public  funds  appropriated  by  the  city  to 
defray  the  expenses  of  a  lobbyist.  The  lower  Court 
held  that  such  payments  were  lawful  and  refused 
to  grant  an  injunction.  The  Ninth  Circuit  Court  of 
Appeals  reversed  the  judgment  and  remanded  the 
cause  to  the  trial  Court  with  instructions  to  grant 
the  injunction  prayed  for.  Squarely  ruling  on  the 
Alaskan  taxpayer's  right  to  sue,  the  Court  said 
at  300  Fed.  525 : 

"The  appellees  deny  the  right  of  the  appellant 
as  a  taxpayer  to  invoke  the  aid  of  a  court  of 
equity  to  restrain  an  unlawful  expenditure  of  the 
money  of  the  city.  Opposed  to  their  contention 
is    the   well-settled   rule    of   the    federal   courts. 


30 


Cmmpton  v.  Zabri.skic,  101  U.  S.  601,  609, 
25  L.  Ed.  1070;  Mass.  v.  Melloti,  262  U.  S.  447, 
486,  43  Sup.  Ct.  597,  67  L.  Ed.  1078;  Colorado 
Par.  Co.  V.  Murpliji,  78  Fed.  28,  23  CCA.  631, 
37  L.R.A.  630.  Likewise  opposed  to  it  is  the 
almost  universal  rule  of  the  Supreme  Courts  of 
the  States,  19  R.CL.  1163,  and  cases  there  cited." 

Next,  in  the  case  of  Wickersham  v.  Smith,  7  Alaska 
522,  the  plaintiff  Wickersham  brought  suit  against 
the  Treasurer  of  the  Territory  of  Alaska  to  restrain 
him  from  paying  out  of  the  Territorial  Treasury 
various  sums  of  money  which,  he  alleged,  had  been 
illegally  appropriated  by  the  Territorial  Legislature. 
Plaintiff  alleged  that  he  was  a  taxpayer  of  the  Terri- 
tory, that  the  items  complained  of  would  be  paid  out 
of  the  Territorial  Treasury  by  the  defendant  illegally, 
that  the  sums  would  thereby  be  lost  from  the  public 
funds,  and  that  their  illegal  payment  would  greatly 
increase  the  plaintiff's  taxes.  At  the  time  of  present- 
ing his  complaint,  plaintiff  moved  for  a  temporary 
restraining  order.  '^Phe  defendant  interposed  a  de- 
murrer, asserting  that  i)laintiff  had  no  capacity  to 
sue  and  citing  Massachusetts  v.  Mellon,  262  U.S.  487. 
After  discussing  certain  of  defendant's  cases,  the 
District  Court  drew  an  analogy  between  the  status 
of  a  territory  and  that  of  a  county — the  territory  de- 
pending for  its  existence  upon  tlu*  will  of  Congress 
in  the  one  case  and  the  county  ui)on  the  will  of  the 
state  legislature  in  the  other,  and  neither  being  co- 
equal in  status  with  the  courts.  The  Court  then  said 
that  the  f^oint  had  not  been  argued  and  that  it  was 
imnecessary  to  pass  u])()n   it  at  that  time.    But  the 


31 


District  Court   discussed   the  illegalitij  aspects  and 
grayited  the  temporary  injunction. 

Next,  in  Demmert  v.  Smith,  82  F.  2d  950  (9th  Cir., 
1936),  the  plaintiff,  as  a  taxpayer  of  the  Territory 
of  Alaska,  sued  to  enjoin  the  Territorial  Treasurer 
from  disposing  of  certain  public  moneys  appropriated 
by  the  Territorial  Legislature  for  the  benefit  of  the 
needy  and  indigent.  Plaintiff  alleged  that  the  appro- 
priations violated  the  equal  protection  clause  by  dis- 
criminating against  Indian  or  Eskimo  residents.  A 
demurrer  was  interposed  and  sustained  without  leave 
to  amend,  and  a  judgment  of  dismissal  was  entered. 
On  appeal,  the  Ninth  Circuit  Court  of  Appeals  pointed 
out  that  plaintiff  was  neither  an  Eskimo  nor  an 
Indian  and  could  only  be  affected  as  a  taxpayer.  The 
Court  then  went  on  to  say  that  since  the  entire  fund 
could  be  pi'oper]}!  and  lawfully  expended  if  the  un- 
constitutional portion  were  stricken,  the  plaintiff 
could  not  even  claim  injury  as  a  taxpayer.  The  Cir- 
cuit Court  of  Appeals,  therefore,  affirmed  the  lower 
Court  and  refused  to  consider  the  question  of  plain- 
tiff's standing  as  a  territorial  taxpayer,  saying  at  82 
F.  2d  952 : 

''As  to  whether  or  not  a  taxpayer  of  Alaska, 
a  Territory  of  the  United  States,  can  maintain  a 
taxpayer's  suit  is  a  point  that  need  not  be  de- 
cided in  this  case  for  reasons  already  pointed  out 
and  we  refrain  from  expressing  any  opinion  on 
that  question." 

The  final  case  prior  to  1955,  and  the  only  other  case 
decided  by  the  Court  of  Appeals,  is  Sheldon  v.  Griffin, 
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174  F.  2d  382  (9th  Cir.,  1949).  There  the  plaintiff 
alleged  that  he  was  a  citizen  and  taxpayer  of  Alaska 
and  l)rought  suit  against  the  Executive  Director  and 
other  members  of  the  Unemployment  Compensation 
Commission  of  Alaska.  The  plaintiff  sought  to  pre- 
vent the  Unemployment  Compensation  Commission 
from  giving  effect  to  a  recent  amendment  of  the 
Unemployment  Compensation  Code.  The  amendment 
provided  for  a  system  of  credits  to  be  granted  qual- 
ified employers  on  an  experience  merit  basis  and  also 
reduced  the  waiting  Y)eriod  from  two  weeks  to  one 
week  before  benefits  could  be  claimed  by  unemployed 
persons.  Plaintiff  challenged  the  validity  of  the 
amendment  for  asserted  irregularities  in  the  course 
of  the  bill's  passage.  The  District  Court  found  that 
the  bill  had  not  been  given  a  third  reading  in  the 
House  as  required  by  the  Organic  Act,  and  granted 
the  injunctive  relief  prayed  for.  However,  this  Court 
reversed  the  judgment,  saying: 

"In  his  complaint  the  plaintiff  alleged  merely 
that  he  is  a  citizen  and  taxpayer  of  Alaska.  While 
he  offered  no  proof  on  the  subject  we  may  assiune 
that  he  occupies  that  status.  THE  AMEND- 
MENT UNDER  ATTACK  ADDS  NOTHINC 
TO  THE  BURDEN  OF  THE  TAXPAYERS 
OF  ALASKA.  The  unemployment  compensation 
FUND  administered  bv  the  Commission  IS 
MADE  UP  OF  CONTRIBUTIONS  EXACTED 
FROM  EMPLOYERS  in  accordance  with  regu- 
lations prescribed  by  the  Commission,  plus  fines 
and  penalties  collected  ])ursuant  to  the  jjrovisions 
of  the  Act.  Alaska  Compiled  Laws  1949,  Section 
51-5-5,  There  is  nothing  in  the  pleading  or  proof 
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to  indicate  that  the  plaintiff  has  a  particular 
right  of  his  own  to  which  injury  is  threatened, 
or  any  interest  distinguishable  from  that  of  the 
general  public  in  the  administration  of  the  law. 
To  entitle  himself  to  be  heard  he  is  obliged  to 
demonstrate  not  only  that  the  statute  he  attacks 
is  void  but  that  he  suffers  or  is  in  imminent 
danger  of  sustaining  some  direct  injury  as  the 
result  of  its  enforcement,  and  not  merely  that  he 
suffers  in  some  remote  or  indefinite  way  in  com- 
mon with  the  generality  of  people."  (Emphasis 
ours.) 

The  simple  and  clear  holding  of  Sheldon  v.  Griffin 
is  that  the  plaintiff — though  alleging  he  was  a  tax- 
payer—wa«  not  affected  AS  A  TAXPAYER.  The 
funds  in  question  were  not  derived  from  territorial 
taxpayers  as  such,  but  were  collected  from  the  em- 
ployers alone.  The  Court  of  Appeals  for  the  Ninth 
Circuit  plainly  says  at  174  F.  2d  383 : 

"THE  AMENDMENT  UNDER  ATTACK 
ADDS  NOTHING  TO  THE  BURDEN  OF 
THE  TAXPAYERS  OF  ALASKA." 

Hence  its  ruling  that  the  taxpayer  had  suffered  no 
injury  entitling  him  to  sue. 

Our  case  is  far  different.  Territorial  funds  col- 
lected from  territorial  taxpayers  are  involved.  The 
statute  here  does  add  substantially  to  the  burden  of 
the  taxpayers  of  Alaska.  Plaintiff  and  those  .similarly 
situated  do  suffer  injury  AS  TAXPAYERS. 

Returning  to  the  case  of  Sheldon  v.  Griffin,  it  must 
be  observed  that  the  Court  of  Appeals  did  not  rule 
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upon  a  case  like  ours.    Nor  was  it  asked  to.    This  is 
clear    from    the    fact    that    the    Court    discussed   no 
authorities  involving  the  right  of  a  tax]iayer  to  en- 
join illegal  expenditure   of  territorial   funds.    Thus 
it  did  not  discuss  the  case  of  Buscaglia  v.  District 
Court  of  San  Juan,  145  F.  2d  274   (1st  Cir.  1944), 
Cer.  Den.  65  S.  Ct.  434,  directly  upholding  such  right. 
Nor  did  it  discuss  the  Hawaiian  cases,  Lucas  v.  Amer- 
ican Haivaiian  E.  &  C.  Co.,  16  Hawaii  80;  Castle  v. 
Secretary  of  Hatvaii,  16  Hawaii  769;  and  Castle  v. 
Kapena,  5  Hawaii  27,  directly  ujjholding  such  right,  j, 
Nor  did  it  discuss  the  ninth   circuit  cases  we  have  ' 
analyzed  above.    The  reason,  of  course,  is  that  it  did 
not  have  that  kind  of  a  case.    No  added  burden  to 
taxpayers  was  involved.    No  territorial,  tax-derived  , 
fund    was    involved.    And    no    territorial    taxpayers  [ 
were  injui'ed  as  such. 

We,  therefore,  say  unhesitatingly   that  as  of  this  I 

date,  the  Court  of  Appeals  for  the  Ninth  Circuit  has  i 
never  determined  that  territorial  taxpayers  may  not 

sue   to   enjoin   an   illegal   expenditure   of   territorial  j 

funds.  I 

The  District  Court  of  Alaska  erroneously  con- 
cluded in  Shelton  v.  Wade,  130  F.  Supp.  212  (D.  C. 
Alaska,  1955),  and  in  our  case  that  the  point  had 
been  decided  in  this  Circuit.  But  it  should  be 
noted  that  the  District  Court  in  Shelton  v.  Wade, 
supra,  did  not  analyze  the  facts  in  Sheldon  v.  Griffin,  1 
174  F.  2d  382.  Nor  did  it  discuss  the  fact  that  no  tax-  ! 
derived  funds  were  involved  in  the  Sheldon  case.  Nor 
did  it  refer  to  the  plain  statement  in  the  Sheldon  case   1 
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that  the  ametidment  there  added  nothing  to  the  bur- 
den of  the  taxpayers  of  Alaska.  Nor  did  it  discuss 
taxpayer  cases  directly  in  point,  such  as  Valentine  v. 
Robertson,  300  Fed.  521  (9th  Cir.,  1924) ;  Buscaglia 
V.  District  Court  of  San  Juan,  145  F.  2d  274  (1st  Cir., 
1944),  Cer.  Den.  65  S,  Ct.  434;  and  the  Hawaiian 
cases.  Finally,  it  did  not  discuss  that  the  vast  body 
of  state  authorities  allowing  suit  by  city,  comity  and 
state  taxpayers. 

In  our  case,  the  District  Court  in  its  opinion  con- 
ceded that  Puerto  Rican,  Hawaiian  and  state  taxpay- 
ers are  allowed  to  sue.  It  nevertheless  felt  itself  pre- 
cluded by  the  case  of  Sheldon  v.  Griffin,  supra,  and 
assumed  that  the  Sheldon  case  rested  on  the  doctrine  of 
separation  of  powers  enunciated  in  Massachusetts  v. 
Mellon.  But  the  difficulty  with  the  trial  Court's  erro- 
neous assmnption  is  that  the  Court  of  Appeals  never 
once  mentioned  this  factor  in  its  decision  of  the 
Sheldon  case.  And  it  did  specifically  point  out  that 
the  plaintiff  there  had  suffered  no  injury  as  a  tax- 
payer because  no  added  tax  burden  was  involved. 

In  short,  it  seems  clear  to  us  that  the  Court  of  Ap- 
peals in  the  Sheldon  case  cited  Massachusetts  v.  Mellon 
for  a  particular  point — to  show  that  where  there  is 
no  justiciable  controversy,  there  can  be  no  suit.  And 
the  Court  of  Ajjpeals  held  that  a  taxpayer  shows  no 
justiciable  controversy  where  no  added  tax  burden  is 
involved.    The  Court  plainly  states  this  point. 

In  conclusion,  therefore,  we  em]ihasize  (1)  the  clear 
holding-  in  Vale)dine  v.  Robcrfsou,  300  Fed.  521  (9th 
Cir.,  1924).  There  the  Court  of  Appeals  for  this  circuit 
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unhesitatingly  relied  upon  the  many  federal  and  state 
cases  allowing  municipal  and  county  taxpayers  to  sue. 
(2)  As  we  have  demonstrated  in  preceding  sections, 
the  great  majority  of  state  courts  have  applied  this 
same  rule  in  allowing  state  taxpayers  to  sue  in  re- 
spect of  state  fmids.  (3)  Finally,  in  four  well-reasoned 
decisions,  the  Court  of  Appeals  for  the  First  Circuit 
and  the  Hawaiian  Courts  have  applied  the  same  rule 
to  territorial  taxpayere.  (4)  Moreover,  as  Judge  Reed 
pointed  out  in  Wickersham  v.  Smith,  7  Alaska  522, 
the  situation  in  the  Territories  is  more  like  that  of 
counties.  For,  in  the  Territories,  one  deals  with  legis- 
lative bodies  which  exist  at  the  will  of  Congress,  are 
limited  by  the  laws  of  Congress,  and  are  not  co-ordi- 
nate branches  of  government.  And  the  federal  courts 
should  stand  as  guardians  of  the  law — just  as  state 
courts  stand  as  guardians  of  the  law  in  respect  of 
county  and  mimicipal  governments  which  exist  at  the 
will  of  and  are  limited  by  state  laws. 

We  have  set  forth  above  an  analysis  of  the  Bus- 
caglia  case  decided  by  the  First  Circuit.  We  do  urge 
a  study  of  that  decision  for  a  thorough,  timely,  well- 
reasoned  application  to  the  Territories  of  the  taxpayer 
doctrine.  And  we  urge  that  this  Court  should  fol- 
low the  lead  of  its  own  decision  in  Valmtine  v.  Rob- 
ertson, 300  Fed.  521,  and  apply  the  well-reasoned  de- 
cisions in  the  First  Circuit  and  the  Hawaiian  Courts. 
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F.  The  lower  Court  has  misapplied  the  rule  of  Massachusetts  v. 
Mellon.  We  are  not  merely  dealing  with  the  infinitesimal  re- 
lationship of  a  lone  federal  taxpayer  to  the  Federal  Treasury 
in  respect  of  a  nationwide  appropriation.  Our  taxpayer 
plaintiff  and  those  similarly  situated  for  whom  he  speaks 
urge  a  case  involving  the  relatively  few  residents  of  Alaska, 
the  even  smaller  number  of  taxpayers  there,  and  the  direct 
and  substantial  addition  to  their  tax  burden  caused  by  il- 
legal expenditures.  These  taxpayers  need  judicial  safe- 
guards against  violations  of  the  organic  law  and  of  the 
Federal  Constitution. 

In  the  states,  our  city  and  county  governments  are 
limited  in  their  actions  by  the  state  "organic  act" — 
the  constitution.  They  are  limited  as  well  by  the  pro- 
hibitions of  the  state  legislature.  And  the  state  courts 
stand  as  guardians  against  any  actions  by  city  and 
county  officials  in  violation  of  these  organic  and  legis- 
lative prohibitions.  This  principle  was  well  recognized 
by  the  United  States  Supreme  Court  in  Massachusetts 
V.  Mellon,  when  it  said  at  67  L.  Ed.  1085 : 

"The  case  last  cited  came  here  from  the  court 
of  appeals  of  the  District  of  Colimibia,  and  that 
court  sustained  the  right  of  the  plaintiff  to  sue 
by  treating  the  case  as  one  directed  against  the 
District  of  Columbia,  and  therefore  subject  to  the 
rule  frequently  stated  by  this  court,  that  resident 
taxpayers  may  sue  to  enjoin  an  illegal  use  of 
the  moneys  of  a  municipal  cor])oration.  Roberts 
V.  Bradfiekh  12  App.  D.C.  453,  459,  460.  The 
interest  of  a  taxpayer  of  a  municii)ality  in  the 
application  of  its  moneys  is  direct  and  immediate, 
and  the  remedy  by  injimction  to  prevent  their 
misuse  is  not  inappropriate.  It  is  upheld  by  a 
large  number  of  state  cases  and  is  the  rule  of 
this  court." 
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In  the  Mellon  case  itself,  however,  the  couii:  was 
concerned  with  a  taxpayer  of  the  United  States  who 
was  challenging  a  federal  appropriation.  He  claimed 
his  interest  in  the  moneys  of  the  U.  S.  Treasury 
was  sufficient  to  entitle  him  to  sue.  The  Supreme 
Court  expi'essed  concern  that  federal  courts  should 
not  thus  open  the  flood  gates  to  millions  of  tax- 
payers who  might  challenge  all  sorts  of  federal  ap- 
propriation statutes.  Moreover,  it  called  attention  to 
the  co-equal  status  under  the  Federal  Constitution  of 
the  Executive  Branch  and  the  Supreme  Court. 
These  two  considerations  differentiated  that  case 
sharply  from  suits  by  city,  county,  and  even  state  tax- 
payers. That  was  meat  of  the  decision.  The  Supreme 
Court  said  at  67  L.  Ed.  1085 : 

"But  the  relation  of  a  taxpayer  of  the  United 
States  to  the  Federal  government  is  very  diifer- 
ent.  His  interest  in  the  moneys  of  the  Treasury — 
partly  realized  from  taxation  and  partly  from 
other  sources— IS  SHARED  WITH  MILLIONS 
OF  OTHERS;  IS  COMPARATIVELY  MI- 
NUTE AND  INDETERMINABLE;  AND  THE 
EFFECT  UPON  FUTURE  TAXATION  OF 
ANY  PAYMENT  OUT  OF  THE  FUNDS  SO 
REMOTE,  FLUCTUATING  and  UNCERTAIN 
that  no  basis  is  afforded  for  an  appeal  to  the  pre- 
ventive powers  of  a  court  of  equity. 

"The  administration  of  any  statute  likely  to 
produce  additional  taxation  to  be  imposed  upon  a 
vast  numlier  of  tax])ayers,  the  extent  of  whose 
several  lial)ility  is  indefinite  and  constantly  chang- 
ing, is  essentially  a  matter  of  ])ublic,  and  not  of 
individiial,  concern.  IF  ONE  TAXPAYER  MAY 
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CHAMPION  AND  LITIGATE  SUCH  A 
CAUSE,  THEN  EVERY  OTHER  TAXPAYER 
MAY  DO  THE  SAME,  not  only  in  respect  to 
the  statute  here  under  review,  but  also  in  respect 
of  every  other  appro])riation  act  and  statute 
whose  administration  requires  the  outlay  of  pub- 
lic money,  and  whose  validity  may  be  questioned. 
THE  BARE  SUGGESTION  OF  SUCH  A  RE- 
SULT, WITH  ITS  ATTENDANT  INCON- 
VENIENCES, GOES  FAR  TO  SUSTAIN 
THE  CONCLUSION  WHICH  WE  HAVE 
REACHED,  that  a  suit  of  this  character  cannot 
be  maintained.  It  is  of  much  significance  that  no 
precedent  sustaining  the  right  to  maintain  suits 
like  this  has  been  called  to  our  attention,  although, 
since  the  formation  of  the  government,  as  an  ex- 
amination of  the  acts  of  Congress  will  disclose,  a 
large  nimiber  of  statutes  appropriating  or  involv- 
ing the  expenditure  of  moneys  for  non-Federal 
purposes  have  been  enacted  and  carried  into  effect. 

"The  functions  of  government  under  our  sys- 
tem are  apportioned.  To  the  legislative  depart- 
ment has  been  committed  the  duty  of  making 
laws ;  to  the  executive  the  duty  of  executing  them ; 
and  to  the  judiciary,  the  duty  of  interpreting  and 
applying  them  in  cases  properly  lirought  before 
the  courts.  The  general  rule  is  that  neither  de- 
partment may  invade  the  j^rovince  of  the  other, 
and  neither  may  control,  direct,  or  restrain  the 
action  of  the  other.  We  are  not  now  speaking  of 
the  merely  ministerial  duties  of  officials.  Gaines  v. 
TJiompson-,  7  Wall.  347,  19  L.  Ed.  62.  We  have  no 
power  per  se  to  review  and  annul  acts  of  Congress 
on  the  ground  that  they  are  unconstitutional.  That 
question  may  be  considered  only  when  the  justifi- 
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cation  for  some  direct  injury  suffered  or  threat- 
ened, presenting  a  justiciable  issue,  is  made  to  rest 
upon  such  an  act.  Then  the  power  exercised  is 
that  of  ascertaining-  and  declaring  the  law  appli- 
cable to  the  controversy.  It  amounts  to  little  more 
than  the  negative  power  to  disregard  an  uncon- 
stitutional enactment,  which  otherwise  would 
stand  in  the  way  of  the  enforcement  of  a  legal 
right. 
******* 

"If  a  case  for  i^reventive  relief  be  presented,  the 
court  enjoins,  in  effect,  not  the  execution  of  the 
statute,  but  the  acts  of  the  official,  the  statute  not- 
withstanding. Here  the  parties  plaintiff  have  no 
such  case.  Looking  through  forms  of  words  to 
the  substance  of  their  complaint,  it  is  merely  that 
officials  of  the  executive  department  of  the  gov- 
eriunent  are  executing  and  will  execute  an  act  of 
Congress  asserted  to  be  unconstitutional ;  and  this 
we  are  asked  to  prevent.  To  do  so  would  be  not  to 
decide  a  judicial  controversy,  but  to  assiune  a  po- 
sition of  authority  over  the  governmental  acts  of 
another  and  co-equal  department, — an  authority 
which  plainly  we  do  not  possess."  (Emphasis 
added.) 

Our  case  does  not  involve  these  considerations. 

The  total  number  of  Alaska's  residents  is  less  than 
that  of  a  large  county.  The  total  munber  of  its  terri- 
torial taxpayers  would  i)robably  equal  the  number  of 
taxpayei*s  in  a  middle-class  city.  So  we  are  talking 
about  a  relatively  small  grouf)  of  taxpayers  with  a 
direct,  immediate,  well-defined,  and  substantial  inter- 
est in  the  Territorial  Treasury. 
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Neither  the  Alaskan  Legishiture  nor  Alaskan  offi- 
cials occupy  the  same  relationship  to  the  Federal 
Courts  that  Congress  or  the  President  occupy  to  the 
Supreme  Court.  The  Organic  Act  was  passed  by  a 
higher  authority — Congress.  The  Federal  Courts  were 
established  by  a  higher  authority — Congress.  Both 
are  guardians  against  the  excesses  of  territorial 
ofi&cials;  and  a  taxpayer's  suit  in  equity  is  the  common, 
soimd  way  of  obtaining  redress  against  such  excesses. 
The  situation  in  Alaska  presents  a  need  for  taxpay- 
er's suits  similar  to  that  of  the  cities,  coimties,  states. 
District  of  Columbia,  and  other  territories  where  such 
suits  are  universally  recognized  and  allowed. 

The  lack  of  similarity  in  our  case  to  the  case  of 
Massachusetts  v.  Mellon  is  brought  into  clear  focus  by 
the  Buscaglia  decision  where  the  First  Circuit  states  at 
145  F.  2d  283-284: 

"The  recognition  of  that  right  is  needed  more 
in  Puerto  Rico  than  in  state  commimities.  In  the 
latter,  the  executive  chief  or  the  chiefs  of  depart- 
ments, if  they  act  ultra  vires  or  without  authoriza- 
tion from  the  Legislature  and  make  illegal  use  of 
public  fimds,  may  be  submitted  to  an  'impeach- 
ment' proceeding  and  punished  for  their  illegal 
act.  If  in  Puerto  Rico,  the  legislature  of  which 
lacks  authority  to  bring  'impeachment'  proceed- 
ings and  whose  high  executive  officers  do  not  de- 
rive their  authority  and  power  from  the  consent 
of  the  governed,  we  adopted  the  rule  followed  by 
a  minority  of  the  state  jurisdictions  and  ignored 
the  fact  that  the  modern  tendency  is  in  the  direc- 
tion of  acknowledging  the  right  of  the  taxpayer 
to  sue  those  who  make  illegal  use  of  public  funds, 
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we  would  have  to  admit  that  iii  this  jurisdiction 
the  illegal  act  of  making  imauthorized  use  of 
public  fimds  could  be  committed  without  there 
existing  an  efficient  remedy  to  avoid  or  punish  i 
the  same.  We  would  have  to  confess  that  in  I 
Puerto  Rico  the  legal  maxim  ubi  jus,  ibi  reme- 
dium  has  no  meaning. 

The  court  below  therefore  held  'that  petitioner 
taxjiayer  has  the  necessary  standing  and  interest 
to  bring  this  injunction  proceeding.'  We  are 
asked  to  reverse  this  holding  on  two  grounds:  | 
First  because  it  is  patently  erroneous,  and  second 
because  the  question  is  not  a  local  but  a  federal 
one  controlled  by  the  decision  of  the  Supreme 
Court  in  Commonwealth  of  Massacliusetts  v.  Mel- 
lon, supra.  WE  DO  NOT  AGREE." 
«  «  *  *  *  »  «  I 

"In  C ommomvealth  of  Massachusetts  v.  Mellon,  '• 
the  Supreme  Court  decided  as  a  question  of  first 
impression  that  a  federal  taxpayer's  interest  in  , 
monies  in  the  United  States  Treasury  is  shared  ' 
with  so  many  others,  is  so  comparatively  minute 
and  indeterminable,  'and  the  effect  upon  future  , 
taxation,  of  any  payment  out  of  the  fimds,  so  | 
remote,  fluctuating  and  micertain,  that  no  basis  ' 
is  afforded  for  an  appeal  to  the  preventive  powers 
of  a  court  of  ecpiity.'   [262  U.S.  447,  43  S.   ('t. 
601,  67  L.  Ed.  1078]    Then  on  gromids  of  public 
policy  it  reinforced  its  conclusion  that  a  federal  h 
taxpayer,  unlike  a  municipal  one  with  respect  to 
mmiicipal  fimds,  has  no  standing  to  seek  an  in- 
junction against  an  alleged  illegal  expenditure  of 
federal  funds,  and  then  said  that  when  no  justi- 
ciable controversy  was  before  it,  the  doctrine  of  : 
separation  of  powers  prevented  it  from  interfer- 
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ing  with  the  action  of  executive  officials  on  the 
gi'oimd  that  the  statutes  under  which  they  were 
acting  were  unconstitutional.  It  said:  'We  have 
no  power  per  se  to  review  and  annul  acts  of  Con- 
gress on  the  ground  that  they  are  unconstitu- 
tional.' The  language  of  the  court  in  Common- 
wealth of  Massachusetts  v.  Mellon  was  directed  to 
a  case  involving  the  relation  of  an  individual  tax- 
payer to  the  Federal  Grovernment.  The  interest 
of  such  an  individual,  as  affected  by  an  alleged 
illegal  expenditure  of  federal  funds,  was  regarded 
as  so  niinute,  indeterminable,  and  remote,  as  not 
to  present  any  substantial  case  or  co2itroversy  in 
the  constitutional  sense  between  the  plaintiff  and 
the  Secretary  of  the  Treasury.  BUT  THE  RE- 
LATION OF  A  TAXPAYER  TO  THE  GOV- 
ERNMENT OF  PUERTO  RICO  IS,  AS  A 
MATTER  OF  DEGREE,  NOT  SO  ATTENU- 
ATED ;  and  despite  any  pui-ely  logical  arguments 
which  might  be  made  from  some  of  the  language 
in  Commonivealth  of  Massachusetts  v.  Mellon,  we 
have  no  doubt  that  it  is  within  the  competence  of 
the  territorial  government,  either  by  legislative 
act  or  judicial  decision,  to  authorize  a  taxpayer's 
bill  in  equity  in  a  case  like  the  present  vpithout 
trenching  upon  the  doctrine  of  separation  of  pow- 
ei-s  implicit  in  the  Organic  Act."  (Emphasis 
ours.) 

In  discussing  the  right  of  taxpayers  to  sue  state  offi- 
cials, the  following  additional  light  is  cast  in  52  Am. 
Jiir.  Taxpayers'  Actions,  page  5. 

"[T]he  real  basis  of  the  rule  permitting  suit  by 
the  individual  taxpayer  is  the  necessity  of  prompt 
action  to  prevent  irremediable  public  injury;  this 
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reason  applies  equally  as  well  where  STATE 
funds  are  l^eing  misappropriated,  and  if  jurisdic- 
tion can  be  sustained  in  one  case  it  should  be  in 
the  other,  JUST  AS  THE  MAJORITY  OF 
COURTS  HOLD  THAT  IT  CAN  BE.  The  mu- 
nicipal or  county  taxpayer  is  allowed  to  maintain 
the  suit,  not  because  of  an  individual  interest  dif- 
fering from  other  taxpayers,  but  because,  as  such 
taxpayer,  he  is  so  interested  in  the  municipal 
fmids  that  he  may  ask  the  court  to  protect  them 
from  misuse  or  misappropriation;  the  taxpayer 
bears  the  same  relation  to  the  STATE  funds  as  to 
the  MUNICIPAL  funds,  except  in  degree,  a  point 
which  should  not  enter  into  the  question.  In  other 
words,  it  is  the  pecuniary  interest  of  the  taxpayer 
that  gives  him  the  right  to  sue,  not  the  character 
of  the  officer  whom  he  seeks  to  restrain,  and  not 
necessarily  the  supposed  analogy  which  his  posi- 
tion as  a  municipal  taxpayer  bears  to  that  of  a 
stockholder  in  a  private  cor])oration.  This  latter 
view,  it  is  submitted,  merely  furnishes  a  theoreti- 
cal basis  for  a  rule  which,  without  such  theoreti- 
cal basis,  runs  somewhat  contrary  to  the  general 
understanding  of  the  i)rinciples  of  equity  with 
respect  to  who  may  maintain  injunction ;  but  it 
seems  better  to  treat  the  rule  with  respect 
to  taxpayers'  actions  AS  AN  EXCEPTION 
TO  THE  GENERAL  EQUITY  PRINCIPLES, 
FOUNDED  ON  THE  NECESSITIES  OF  THE 
CASE,  THAN  TO  ATTEMPT  TO  PLACE  IT 
UPON  A  LOGICAL,  THEORETICAL  BASIS." 
(Emphasis  added.) 

We  say  that  the  Court  below  has  misapplied  the 
rule  of  MassachuMtts  v.  Mellon  by  trying  to  draw 
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an  analogy  between  federal  taxpayers  who  ninnber 
in  the  tens  of  millions  and  Alaskan  taxpayers  who 
number  less  than  one  hundred  thousand.  In  Alaska, 
the  same  pressing  reasons  for  giving  taxpayers  as- 
sistance exists  as  in  the  case  of  city,  coimty  and 
state  taxpayers.  And  the  compelling  policy  con- 
siderations against  suits  by  United  States  taxpay- 
ers— resting  on  principles  of  limiting  federal  juris- 
diction and  maintaining  Federal  Separation  of  Pow- 
ers— simply  do  not  exist  in  the  case  of  Territorial  Dis- 
trict Courts. 

The  fact  that  Massachusetts  v.  Mellon  is  frequently 
cited  for  the  proposition  that  a  plaintiff  does  not  pre- 
sent a  justiciable  controversy  if  he  does  not  suffer  an 
injury  different  from  the  general  public  certainly  does 
not  justify  the  conclusion  that  the  case  bars  taxpayer 
suits.  The  case  specifically  points  out  that  taxpayer 
suits — other  than  those  by  United  States  taxpayers — 
have  long  been  upheld  in  all  Courts. 

In  short,  when  tax-derived  public  funds  are  being 
spent,  a  taxpayer — other  than  a  United  States  tax- 
payer— does  have  a  direct,  substantial  and  immediate 
pecuniary  interest  in  the  tax  funds  being  expended. 
His  interest,  being  substantial  and  pecuniary,  is  obvi- 
ously different  from  that  of  the  general  public.  And 
in  our  case  the  taxpayer  plaintiff  is  speaking  for 
himself  and  those  similarlv  situated. 
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G.  In  summary,  plaintiff  and  those  similarly  situated  have 
shown  that  they  are  taxpayers  who  have  a  direct,  immediate, 
and  substantial  pecuniary  interest  in  the  tax-derived  terri- 
torial funds  being  expended.  On  the  authority  of  the  ter- 
ritorial, state,  county,  and  city  taxpayer  cases,  they  should 
be  allowed  to  sue.  Both  the  case  of  Massachusetts  v.  Mellon 
and  the  Ninth  Circuit  decisions  comprehend  just  such  a  suit 
as  this. 

The  trend  of  modern  state  Court  decisions  is  cer- 
tainly to  allow  any  taxpayer  to  sue  to  prevent  unlaw- 
ful diversion  of  public  funds — city,  county  or  state. 
See  18  McQuilUn,  Municipal  Corporations,  (3rd  Ed) 
§52.04,  and  Aiken  v.  Armistead,  198  S.E.  237,  246. 

The  situation  in  the  Territory  of  Alaska — as  to 
niunber  of  taxpayers,  the  need  for  allowing  taxpayer 
suits,  and  the  status  of  Territorial  officials — is  cer- 
tainly no  different  than  that  in  our  cities  and  counties 
where  taxpayer  suits  are  universally  allowed.  It  is 
little  dilferent  than  that  in  our  states  where  the  over- 
whelming,- majority  of  Coui-ts  pei-mit  taxpayer  suits. 
But  the  situation  is  entirelj^  different  than  that  involv- 
ing the  hundred  million  taxpayers  of  the  United  States 
Government  who,  for  entirely  different  policy  reasons, 
are  not  allowed  to  use  the  separate  and  co-ordinate 
Judicial  Branch  to  challenge  the  constitutionality  of 
Congressional  appi'opriations. 

Plaintiff  therefore  sincerely  urges  that  this  Court, 
follow  the  lead  of  the  cases  allowing  such  suits  in  other 
territories,  that  it  follow  the  great  weight  of  authority 
in  the  state  Courts,  and  that  it  follow,  as  well,  the 
principle  enunciated  in  its  own  decision  of  Valentine 
V.  Robertson,  300  Fed.  521.  it  should  rule  that  a  Ter- 
ritorial taxpayer  may  sue  on  behalf  of  himself  and 
those  similarly  situated  to  restrain  an  unlawful  or 
unconstitutional  expenditure  of  Territorial  funds. 
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II.  THE  ONLY  JUSTIFICATION  FOR  ALLOWING  ATTORNEY'S 
FEES  IS  BY  WAY  OF  INDEMNIFICATION  FOR  COSTS.  DE- 
FENDANTS IHADE  NO  SHOWING  THAT  THEY  HAD  PAID  OR 
WOULD  BE  REQUIRED  TO  PAY  THE  ATTORNEY  GENERAL 
ANY  COMPENSATION  FOR  LEGAL  SERVICES.  THE  DIS- 
TRICT COURT  THEREFORE  HAD  NO  AUTHORITY  TO  MAKE 
SUCH  AN  AWARD. 

Section  55-11-51  ACLA  1949  provides: 

"Compensation  of  Attorneys.  The  measure  and 
mode  of  compensation  of  attorneys  shall  be  left 
to  the  agreement,  express  or  implied,  of  the  par- 
ties; but  there  may  be  allowed  to  the  prevailing- 
party  in  the  judgment  cei-tain  smns  hy  way  of  in- 
demnity for  his  attorney  fees  in  maintaining  the 
action  or  defense  thereto,  which  alloivances  at'e 
termed  costs."    (Emphasis  ours.) 

Rule  54  (d).  Federal  Rules  of  Civil  Procedure  pro- 
vides : 

"Except  when  express  provision  therefor  is 
made  either  in  a  statute  of  the  United  States  or 
in  these  rules,  costs  shall  be  allowed  as  of  course 
to  the  prevailing  party  unless  the  court  otherwise 
directs." 

The  allowance  of  attorney  fees  as  costs  is  within  the 
discretion  of  the  Court.  Alameda,  et  al.,  v.  Paraffine 
Companies,  169  F.  2d  408,  409  (9th  Cir.,  1948.) 

In  this  case,  the  Territory  of  Alaska  is  not  a  party. 
The  Attorney  General,  who  represents  the  defendants, 
is  a  salaried  official  of  the  Territory.  The  defendants 
sought  to  be  restrained  are  all  salaried  officials  of  the 
Territory.  They  have  incurred  no  expense  whatsoever 
in  their  defense  of  this  action. 

The  Alaskan  statute  (55-11-51)  provides  for  an  at- 
torney's fee  "by  way  of  indemnity  in  maintaining  the 
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action  or  defense  thereto/"  which  allowance  is  termed 
a  cost.  This  pi'ecludes  an  attorney's  fee  where  there 
is  nothing  to  indemnify.  As  we  have  heretofore 
pointed  out,  the  Territory  of  Alaska,  which  pays  the 
salary  of  the  Attorney  General  and,  for  that  matter,  of 
all  the  defendants,  is  )iot  a  party. 

Who  is  the  party  to  be  indemnified  f  Certainly  not 
the  Territory  of  Alaska  which  is  not  a  party ;  certainly 
not  the  defendants  who  have  incurred  no  expense  in 
the  action;  and  certainly  not  the  salaried  Attorney 
General.  The  trial  Court,  therefore,  erred  prejudici- 
ally in  requiring  plaintiff  to  pay  an  attorney's  fee  to 
an  unspecified  "defendant"  (Tr.  25)  who  incurred 
no  expense.  I 


in.  PLAINTIFF'S  COMPLAINT  STATES  A  CLAIM  FOR  IN- 
JUNCTIVE RELIEF  ON  THE  GROUND  THAT  NON-PUBLIC 
SCHOOLS  THAT  EXIST  PRIMARILY  FOR  A  NON-PUBLIC 
PURPOSE,  NAMELY,  TO  TEACH  SECTARIAN  AND  DE- 
NOMINATIONAL DOCTRINE,  WILL  BE  DIRECTLY  SUP- 
PORTED AND  MATERIALLY  BENEFITED  BY  THE  CHAL- 
LENGED LEGISLATION.  THE  DISTRICT  COURT  ERRED  IN 
NOT  PASSING  ON  THE  CONSTITUTIONAL  QUESTIONS,  IN 
NOT  FINDING  THAT  A  CLAIM  FOR  RELIEF  WAS  STATED, 
AND  IN  DISMISSING  THE  COMPLAINT. 

T^laintiff  set  forth  ample  facts  to  establish  a  .iusti- 
ciable  controversy  and  his  standing  to  sue  as  a  tax- 
payer. The  District  Court  therefore  err<'d  in  not  pass- 
ing on  the  merits  of  the  comi)laint  and  in  not  finding 
that  a  claim  for  relief  was  stated.  Tt  therefore  erred 
as  well  in  not  denying  the  motion  to  dismiss  the  com- 
])laiiit. 
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A.  The  Organic  Act  expressly  forbids  the  appropriation  of  pub- 
lic money  for  the  support  or  benefit  of  sectarian  schools. 
Plaintiff  alleged  that  public  money  will  go  directly  to  sub- 
sidize, support,  and  benefit  non-public  sectarian  schools  by 
supplying  their  transportation  needs  at  public  expense.  There 
are  many  recent  decisions  squarely  holding  such  legislation 
unconstitutional  under  state  constitutional  provisions  almost 
identical  to  those  of  the  Organic  Act. 

The  Organic  Act  of  the  Territory  of  Alaska  and,  in 
particular,  Section  77  of  Title  48  of  the  United  States 
Code  pro^ddes  in  part  as  follows: 

"...  nor  shall  any  public  money  be  appropriated 
by  the  Territory  or  any  municipal  corporation 
therein  for  the  support  or  benefit  of  any  sectarian, 
denominational,  or  private  school  or  any  school 
not  under  the  exclusive  control  of  the  Grovem- 
ment  ..." 

It  is,  of  course,  clear  that  the  Alaska  Legislature 
may  not  contravene  the  Organic  Act.  Alaska  Fish 
Salting  &  By  Products  Co.  v.  Smith,  255  U.S.  44,  65 
L.  Ed.  489. 

It  is  equally  clear  from  the  provision  quoted  above 
that  the  Organic  Act  prohibits  any  appropriations  of 
territorial  funds  for  either  the  support  or  the  benefit 
of  any  sectarian  or  denominational  or  other  non- 
public school. 

Since  plaintiff  alleged  that  appropriations  of  terri- 
torial funds  have  been  made  and  will  be  expended  for 
transportation  of  pupils  to  sectarian  and  denomina- 
tional schools,  the  simple  question  here  is : 

Does  an  appropriation  of  territorial  funds  for  the 
transportation  of  pupils  to  sectarian  schools 
either  support  or  benefit  such  schools? 
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If  so,  for  this  conclusive  reason,  plaintiff's  com- 
plaint should  not  have  been  dismissed. 

Plaintiff  contends  that  appropriations  providing  for 
transportation  of  parochial  school  pupils  at  public  ex- 
pense obvious!)'  sup])ort  and  benefit  the  schools  in 
question. 

It  is  no  secret  that  sectarian  schools  seek  to  draw 
pupils  away  from  our  public  schools.  It  is  the  aim  of 
sect<arian  schools  to  fuse  and  combine  secular  and 
religious  education.  In  fact,  church  law  often  forbids 
attendance  at  public  schools  and  requires  enrollment  in 
church  conducted  schools.  Thus  sectarian  schools  com- 
pete with  the  public  schools.  The  public  schools  are 
pro^^ded  by  the  state  and  are  open  to  all  on  equal 
terms  and  are  proscril)ed  from  sectarian  teaching. 
There  is  therefore  a  vast  difference  between  the  sec- 
tarian purpose  of  a  sectarian  school  and  the  public 
purpose  of  a  public  school.   See  67  S.  Ct.  504,  514-515. 

A  major  impediment  to  the  success  of  this  sectarian 
competition  is  lack  of  transpoi-tation. 

If  a  potential  pupil  of  a  particular  sect  lives  at  a 
point  quite  distant  from  the  church  conducted  school, 
he  is,  of  course,  far  more  likely  to  go  to  the  public 
school  to  which  free  transy)ortation  is  provided.  Sim- 
ilarly, if  the  church  conducted  school  is  located  at  a 
point  distant  from  a  particular  po])ulation  area,  the 
potential  pupil  is  more  apt  to  attend  the  public  school 
located  nearby.  It  is  therefore  obvious  that  transpor- 
tation supplies  the  vital  factor  necessary  to  the  suc- 
cessful location,  existence,  growth  and  competition  of 
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the  sectarian  school.  Transportation  is  therefore  a 
vital,  and  not  incidental,  aid  and  benefit  and  support 
for  sectarian  schools. 

Transportation  at  public  expense  is  an  extremely 
valuable  benefit.  It  facilitates  attendance.  It  en- 
courages the  pupil  to  avail  himself  of  sectarian  schools. 
It  saves  the  church  the  money  it  would  normally  ex- 
pend for  such  purpose.  And  it  makes  such  funds 
available  for  other  sectarian  purposes.  The  support 
and  benefit  is  therefore  clearly  and  directly  financial. 

Hence,  appropriations  for  transportation  violate 
the  "no  support  or  benefit"  provisions  of  the  Or- 
ganic Act.  And  Courts  which  have  been  asked  to 
rule  upon  the  constitutionality  of  such  appropriations 
in  the  face  of  similar  constitutional  prohibitions  have 
overwhelmingly  struck  down  the  appropriations  as 
violating  the  letter  of  the  constitution  and  the  prin- 
ciple of  separation  of  church  and  state  embodied 
therein. 

A  very  recent  authority  is  Visser  v.  Nooksack  Val- 
ley School  Dist.  No.  .506,  33  Wash.  2d  699,  207  P.  2d 
198.  There  plaintiff  brought  a  mandamus  proceeding 
to  compel  public  officials  to  allow  sectarian  school  pu- 
pils to  use  public  school  transportation  facilities. 
A  taxpayer  vntervoied  successfullij  to  resist.  The 
Washington  statute  directed  that  public  transportation 
be  provided  to  sectarian  school  pupils.  But  Article  I, 
Section  11  of  the  Washington  Constitution  provided: 

"No  public  money  or  property  shall  be  appropri- 
ated for  or  applied  to  any  religious  worship,  ex- 
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ercise  or  instruction,  or  the  support  of  any  re- 
ligious establishment." 

The  Coiu-t  therefore  pointed  out  at  207  P.  2d  198, 
page  201,  that  "The  Police  power — broad  and  compre- 
hensive as  it  is — camiot  be  exercised  in  contravention 
of  plain  and  unamlnguous  constitutional  inhibition". 
And  in  striking  doA^Ti  the  transportation  statute,  the 
Court  had  this  to  say  at  207  P.  2d  198,  203 : 

"The  question  of  constitutionality  of  the  statute 
thus  resolves  itself  to  this:  Does  school  bus 
transportation  to  or  from  religious,  or  sectarian, 
schools  constitute  support  or  maintenance  of  such 
schools  ? 

"Transportation  to  or  from  school  differs,  in 
both  degree  and  nature,  from  those  indirect,  in- 
cii)ient  and  incidental  benefits  which  accrue  to 
schools,  as  buildings,  or  to  its  pupils,  as  citizens, 
under  noraial  health,  welfare,  and  safety  laws  of 
the  state.  In  both  ince])tion  and  operation  of 
schools,  transi)ortation  thereto  and  therefrom  is 
a  vital  and  continuous  financial  consideration. 
Any  private,  religious,  or  sectarian  schools  which 
are  foimded  upon,  or  fostered  by,  assurances  that 
free  public  transportation  facilities  will  be  made 
available  to  the  prospective  pupils  thereof,  occupy 
the  position  of  receiving,  or  expecting  to  receive, 
a  direct,  substantial,  and  continuing  public  sub- 
sidy to  the  schools,  a«  such,  thus  encouraging 
their  construction  and  maintenance,  and  enhanc- 
ing their  attendance,  at  public  expense. 

"The  following  paragraph,  taken  from  Jiidd  v. 
Board  of  Education,  278  N.Y.  200,  211,  15  N.E. 
2d  57fi,  118  A.L.R.  789,  as  quoted  with  approval 
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in  the  Mitchell  case  (Mitchell  v.  Consolidated 
School  District  No.  201,  reported  in  17  Wash. 
2d  61,  135  P.  2d  79, 146  A.L.R.  612)  expresses  our 
view  with  reference  to  the  case  at  bar:  'The  ar- 
gument is  advanced  that  furnishing  transporta- 
tion to  the  pupils  of  private  or  parochial  schools 
is  not  in  aid  or  support  of  the  schools  within  the 
spirit  or  meaning  of  our  organic  law,  but  rather, 
is  in  aid  of  their  pupils.  That  argument  is  utterly 
without  substance.  *  *  *  Fi'ee  transportation  of 
pupils  induces  attendance  at  the  school.  The 
purpose  of  the  transportation  is  to  promote  the  in- 
terests of  the  private  school  or  religious  or  sec- 
tarian institution  that  controls  and  directs  it.  "It 
helps  build  up,  strengthen  and  make  successful 
the  schools  as  organizations"  [citing  cases].  With- 
out pupils  there  could  be  no  school.  It  is  illogical 
to  say  that  the  furnishing  of  transportation  is  not 
an  aid  to  the  institution  while  the  employment  of 
teachers  and  furnishing  of  books,  accommodations 
and  other  facilities  are  such  an  aid.  In  the  in- 
stant case,  $3,350  was  appropriated  out  of  public 
moneys  solely  for  the  transportation  of  the  rel- 
ativity few  pupils  attending  the  specific  school  in 
question.  If  the  cardinal  rule  that  written  consti- 
tutions are  to  receive  uniform  and  unvarying  in- 
terpretation and  practical  construction  is  to  be 
followed,  in  view  of  interpretation  in  anal- 
ogous cases,  it  cannot  successfully  be  maintained 
that  the  furnishing  of  trans])ortation  to  the  pri- 
vate or  parochial  school  out  of  public  money  is 
not  in  aid  or  suppoi't  of  the  school.' 

"Our  answer  to  the  question  above  propounded 
may  well  be  couched  in  the  language  used  in  the 
majority   opinion   in   the   Mitchell   case,    supra: 
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'We  think  the  conclusion  is  inescapable  that  free 
transportation  of  pupils  sen-es  to  aid  and  build 
up  the  school  itself.  That  pupils  and  parents  may 
also  derive  benefit  from  it,  is  beside  the  ques- 
tion.' " 

See  also  Gumey  v.  Ferguson,  190  Okl.  254,  122  P.  2d 
1002,  Cer.  Den.  317  U.S.  588;  Jndd  v.  Board  of  Edtica- 
Hon,  278  N.Y.  200,  15  N.E.  2d  576;  State  e.r  rel. 
Traub  v.  Brown,  6  W.W.  Harr.,  36  Del.  181,  172  Atl. 
835,  writ  of  error  dismissed,  197  Atl.  478 ;  Berghorn  v. 
Reorganized  School  Bist.,  260  S.W.  2d  573  (Mis- 
souri) ;  McVey  v.  Hawkins,  258  S.W.  2d  927  (Mis- 
souri) ;  and  State  v.  Milquet,  180  Wis.  109,  192  N.W. 
392. 

Fi'om  the  foreooina:  cases,  it  can  be  seen  that  while 
the  Federal  Constitution  prohibits  a  "law  respecting- 
au  establishment  of  religion,"  most  state  constitutions 
and  organic  acts  go,  and  were  intended  to  go,  much 
farther.  As  is  said  in  an  excellent  note  in  33  Cornell 
Latv  Quarterly  122  at  page  124: 

"Sevei'al  state  constitutions  forbid  an  establish- 
ment of  religion  in  terms  similar  to  those  of  the 
First  Amendment;  most  Imve  more  specific  pro- 
visions again.st  the  use  of  public  money  m  support 
of,  or  the  compulsory  support  of,  religiaus  sects 
or  ivstititfioiis,  the  aj>propriation  of  funds  for 
sectarian  schools,  or  the  giving  of  any  preference 
to  one  sect  over  others." 

See  also  II  Cooley's  Constitutional  Limitations  966. 

Historically,  the  Fii-st  Amendment  grew  out  of  the 
keen  desire  of  our  people  to  end  the  church-state  unity 
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and  the  oppressive  church  practices  that  prevailed  in 
the  colonies.  But  it  antedated  a  new  problem  in  the 
field  of  church-state  separation  which  grew  out  of 
the  rise  of  the  non-sectarian  public  school  system.  For 
with  the  origin,  growth  and  development  of  the  public 
school  system  certain  churches  sought  more  and  more 
to  obtain  public  funds  and  support  for  the  competitive, 
sectarian  school  system.  See  Illinois  Ex  ReL  Mc- 
Collmn  V.  Board  of  Edncatioii,  333  U.  S.  203,  214. 
These  efforts  are  described  as  follows  in  the  Everson 
case,  330  U.S.  1,  63: 

"Two  drives  are  constantly  in  motion  to  abridge, 
in  the  name  of  education,  the  complete  division 
of  religion  and  civil  authority  which  our  fore- 
fathers made.  One  is  to  introduce  religious  ed- 
ucation and  observances  into  the  public  schools. 
The  other,  to  obtain  public  funds  for  the  aid  and 
support  of  various  private  religious  schools." 
(Emphasis  ours.) 

The  sectarian  drives  for  public  funds  to  support 
the  competitive,  sectarian  school  system  have  been 
on  the  state  and  territorial  level.  It  is,  therefore,  not 
surprising  to  find  that  our  state  constitutions  and 
territorial  organic  acts  have  been  far  more  specific 
than  the  First  Amendment  in  dealing  with  the  prob- 
lem of  sectarian  school  support.  As  certain  churches 
have  increased  their  demands  for  public  subsidies  in 
the  field  of  sectarian  education,  so  also  have  state 
and  territorial  organic  provisions  become  stronger  and 
more  explicit  in  their  prohibitions.  They  have  recog- 
nized the  threats  to  the  church-state  American  doc- 
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trino.    As  was  said  in  the  McColhim  case,  333  U.S. 
203,214: 

"The  upsJiot  of  these  controversies,  often  long 
and  fierce,  is  fairly  summarized  by  saying  that 
long  before  the  Fourteenth  Amendment  subjected 
the  States  to  new  limitations,  tlte  jyrohihition  of 
fiirfhennice  bij  the  State  of  relif/ioiis  instruction 
became  the  guiding  principle,  in  law  and  feeling, 
of  the  Americam  people. 
******* 

"So  strong  was  this  conviction,  that  rather  than 
rest  on  the  comprehensive  prohibitions  of  the 
First  and  Fourteenth  Amendments,  President 
Grant  urged  that  there  be  written  into  the  United 
States  Constitution  particular  elaborations,  in- 
cluding a  specific  prohibition  against  the  use  of 
jiublic  funds  for  sectarian  education,  such  as 
had  been  written  into  mani/  state  constitutions. 
******* 

"The  extent  to  which  this  principle  was  deemed 
a  presupposition  of  our  constitutional  system  is 
strikingly  illustrated  by  the  fact  that  every  State 
admitted  into  the  Union  since  1876  was  com- 
pelled by  Congress  to  write  into  its  constitution 
a  requirement  that  it  maintain  a  school  system, 
'free  from  sectarian  control.'  "  (Emphasis  oui*s.) 

Our  point  is  that  the  words  of  the  Alaska  Organic 
Act — stnmgly  and  (•()ni])r('h('nsively  prohibiting  any 
support  or  benefit — were  intended  to  resist  and  re- 
strain any  and  all  methods  by  which  sectanan  educa- 
tion would  receive  public  funds  or  public  support.  The 
jM'nasive  language  of  the  Alaska  Organic  Act,  like 
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that  in  many  other  state  constitutions,  was  inserted 
because  of  a  finn  resolve  of  our  people  that  they 
would  never  be  required  to  be  taxed  for,  contribute 
to,  give  aid  to,  confer  benefit  upon,  or  othei'wise  sup- 
port sectarian  education  or  sectarian  schools. 

Dealing  with  such  language  found  in  the  Alaska 
Organic  Act,  the  state  courts,  therefore,  have  held 
that  the  prohibition  means  just  what  it  says — no  sup- 
port. No  support  by  outright  payment.  No  support 
by  providing  buildings.  No  support  by  transferring 
property.  No  support  by  paying  tuitions.  And  no 
support  by  providing  transportation. 

Publicly  supported  sectarian  school  transportation 
is  obviously  one  of  the  supports  that  the  Organic  Act 
was  intended  to  prevent.  It  is  precisely  what  it  should 
prevent.  Sectarian  education,  sectarian  buildings,  sec- 
tarian property,  and  sectarian  transportation  are  all 
one  program.  One  is  the  "camels  foot  in  the  tent"  to 
the  other.  If  a  particular  sect  commands  that  its  de- 
votees attend  the  schools  of  that  sect,  rather  than  the 
state  provided  public  schools  which  l)an  sectarian 
teaching,  then  that  sectarian  educational  program 
must  be  at  private  expense.  Puljlic  schools  and  the 
means  of  access  thereto  are  free  and  open  to  all  on 
equal  terms  and  are  provided  at  public  expense  for 
the  express  ])ur])ose  of  promoting  and  expanding  our 
public  school  system.  As  was  pointed  o\\\  in  the  Mc- 
Collum  case,  333  U.S.  203,  231 : 

"The  public  school  is  at  once  the  symbol  of  our 
democracy  and  the  most  pervasive  means  for  pro- 
moting our  common  destiny," 
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Competitive,  sectarian  schools,  that  teach  subjects 
proscribed  to  the  pii])hc  schools,  and  the  means  of 
access  to  such  competitive  sectarian  schools,  were 
never  intended  to  be  promoted  or  expanded  at  public 
expense.  Such  promotion  and  expansion  is  expressly 
prohibited  in  word  and  in  principle  by  Section  77  of 
the  Organic  Act. 

Plaintiff  therefore  clearly  stated  a  cause  of  action  to 
restrain  these  expenditures  for  the  support  of  sec- 
tarian schools. 

B.     Plaintiff  has  also  stated  a  claim  for  relief  under  the  Federal 
Constitution  and  under  other  provisions  of  the  Organic  Act. 

Plaintiff  alleged  that  an  unlawful  and  unconstitu- 
tional diversion  of  ])u])lic  funds  is  involved  here  for 
the  further  reasons:  (1)  that  a  law  appropriating 
money  for  sectarian  school  transportation  grants  a 
])reference  to,  aids,  and  supports  sectarian  and  denom- 
inational schools  and  therefore  constitutes  a  law  re- 
specting an  establishment  of  religion;  (2)  that  such  a 
law  compels  plaintiff  and  those  similarly  situated  to 
be  taxed  for  the  sup])ort,  aid,  and  assistance  of  sec- 
tarian education  and  therefore  deprives  them  of  due 
process  of  law  by  taxing  them  for  an  unconstitutional 
and  non-public  purpose;  and  (3)  that  such  a  law  is 
unequal,  class  legislation,  and  non-unifonn  in  that  one 
particular  sect  of  which  plaintiff  and  those  similarly 
situated  is  not  a  member  will  receive  a  grossly  dispro- 
])oi'ti()nat('  benefit  therefrom  in  tei'ms  of  both  the 
l)ui)ils  and  the  schools  accommodated. 

Such  allegations  squarely  raise  issues  of  uncon- 
stitutionality under:    (1)  The  First  Amendment  pro- 
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hibiting  laws  respecting  an  establishment  of  religion; 
(2)  The  Fifth  Amendment  prohibiting  deprivation  of 
due  process;  (3)  The  Fourteenth  Amendment  prohib- 
iting denial  of  due  process  and  equal  protection;  (4) 
The  Civil  Rights  Act  (Sections  1981,  1982,  1983  of 
Title  42  U.S.C.A.)  protecting  against  such  intrusions; 
(5)  Section  23  of  Title  48  of  the  United  States  Code 
making  these  provisions  applicable  to  the  Territory 
of  Alaska;  and  (6)  Section  77  of  Title  48  of  the 
United  States  Code  prohibiting  non-unifoi-m  laws  and 
class  legislation. 

As  is  showai  in  Alaska  Steamship  Co.  v.  Miillaney, 
180  F.  2d  805,  817  (9th  Cir.,  1950),  the  limitations  in 
the  Federal  Constitution  are  either  directly  applicable 
to  acts  of  the  territorial  legislatures  or,  in  any  event, 
are  made  applicable  by  48  U.S.C,  Section  23.  And  as 
previously  stated,  the  Legislature,  of  course,  camiot 
contravene  the  Organic  Act. 

An  appropriation  of  money  for  transportation  of 
pupils  to  sectarian  schools  clearly  breaches  the  vita.\ 
principle  of  separation  of  chui'ch  and  state  embodied 
in  the  First  Amendment  of  the  United  States  Consti- 
tution. Despite  Everson  v.  Board  of  Education,  330 
U.S.  1,  67  S.  Ct.  504,  91  L.  Ed.  711,  a  split  5-4  de- 
cision, the  very  language  used  by  the  majority  in 
that  case  and  in  Illinois  ex  rel.  McCoIhim  v.  Board 
of  Education,  333  U.S.  203,  plus  the  convincing 
language  of  the  four  dissenting  judges,  plus  the  re- 
cent manifestations  of  the  sectarian  school  drive  for 
public  funds,  convince  that  a  contrary  result  would 
be  reached  if  the  matter  were  presented  today. 
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Recall  the  pervasive  declaration  by  the  majority 
judges  in  the  Everson  case  at  330  U.S.  15-16: 

"The  'establishment  of  religion'  clause  of  the 
First  Amendment  means  at  least  this:  Neither 
a  state  nor  the  Federal  Government  can  set  up  a 
church.  Neither  ean  pass  laws  which  aid  one  re- 
ligion, aid  all  religions,  or  prefer  one  religion 
over  another.  Neither  can  force  nor  influence 
a  person  to  go  or  to  remain  away  from  church 
against  his  will  or  force  him  to  profess  a  belief 
or  disbelief  in  any  religion.  No  person  can  be 
punished  for  entei'taining  or  professing  religious 
beliefs  or  disbeliefs,  for  church  attendance  or  non- 
attendance.  No  tax  in  any  amotmt,  large  or  small, 
can  he  levied  to  support  any  religious  activities  or 
institutions,  ivliatever  they  may  he  called,  or  tvhat- 
ever  form  they  may  adopt  to  teach  or  practice  re- 
ligion. Neithei'  a  state  nor  the  Federal  Govern- 
ment can,  openly  or  secretly,  participate  in  the 
affairs  of  any  religious  organization  or  groups, 
and  vice  versa.  In  the  tvords  of  Jefferson,  the 
clause  against  establishment  of  religion  hy  laws 
was  intended  to  erect  'a  wall  of  separation  he- 
tween  Church  and  State.'  " 

The  following  analysis  in  an  excellent  law  review 
article  in  45  Midi.  L.  Rev.  1001,  1017  gives  strength  to 
the  belief  that  the  Supreme  (^Mirt  today  would  rec- 
ognize that  transportation  ai)proi)riations  do  consti- 
tute aid  within  the  meaning  of  the  Federal  establish- 
ment of  religion  clause: 

"The  niinorit,y  justices  took  issue  both  l)roadly 
and  sy)ecifically  with  this  treatment  of  the  prob- 
lem. The  fundamental  o1)jection  was  that  the  pub- 
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lie  welfare  concept  was  completely  inappropriate 
to  a  detei-mination  of  the  'establishment  of  re- 
ligion' question.  Justice  Rutledge  stated  the  prop- 
osition in  this  way : 

'Our  constitutional  policy  *  *  *  does  not 
deny  the  value  or  necessity  for  reliigious  train- 
ing, teaching  or  obsen^ance.  Rather  it  secures 
their  free  exercise.  But  to  that  end  it  does  deny 
that  the  state  can  undertake  or  sustain  them  in 
any  foi-m  or  degree.  For  this  reason  the  sphere 
of  religious  acti'^ity,  as  distinguished  from  the 
secular  intellectual  liberties,  has  been  given  the 
twofold  protection  and,  as  the  state  cannot  for- 
bid, neither  can  it  perform  or  aid  in  perform- 
ing the  religious  function.  The  dual  prohibition 
makes  that  function  altogether  private.  It  can- 
not be  made  a  public  one  by  legislative  act.  This 
was  the  very  heart  of  Madison's  Remonstrance, 
as  it  is  of  the  Amendment  itself. ' 

"Thus,  whenever  legislation  in  fact  aids  or  pro- 
motes religious  teaching  or  observances,  it  falls 
within  the  area  forbidden  by  the  '  establishment  of 
religion'  clause,  not\Nnthstanding  that  it  might  be 
sustained  mider  the  Fourteenth  Amendment  if  the 
religious  element  were  absent. 

"The  specific  issues  drawn  by  the  minority 
justices  substantiate  their  basic  critique.  Trans- 
portation is  an  essential  cost  of  modem  education ; 
once  the  public  welfare  analysis  is  permitted,  the 
way  is  opened  for  additional  assistance,  tendered 
perhaps  to  the  indi^adual,  but  in  fact  aiding  the 
school.  'Payment  of  transportation  is  no  more, 
nor  is  it  any  the  less  essential  to  education, 
whether  religious  or  secular,  than  payment  for 
tuitions,    for    teachers'    salaries,    for    buildings, 
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equipment  and  necessary  materials.  Nor  is  it  any 
less  directly  related,  in  a  school  giving  religious 
instruction,  to  the  primary  religious  objective  all 
those  essential  items  of  cost  are  intended  to 
achieve.' 

"Neither  does  the  public  safety  argument  of 
the  majority  stand  up  under  the  scrutiny  of  the 
minority.  As  has  already  been  observed,  the 
statute  and  resolution  lack  the  essential  elements 
of  safety  legislation,  since  they  did  not  alter  the 
pre-existing  mode  of  transportation.  Moreover, 
as  Justice  Jackson  pointed  out,  the  Court's  anal- 
ogy to  police  and  fire  protection  is  invalidated  by 
the  religious  test  which  determined  whether  re- 
imbursement for  transportation  was  to  be  made. 

"The  suggestion  of  the  majority  that  failure  to 
include  parochial  schools  in  the  transportation 
plan  would  amount  to  discrimination  against  them 
was  met  by  the  argument  that  such  discrimina- 
tion is  in  fact  required  by  the  First  Amendment 
as  the  price  of  religious  freedom.  Indeed  an  ar- 
rangement which  pro\nded  for  the  transportation 
of  all  school  children  and  thus  satisfied  the  equal 
protection  argument  discussed  earlier  herein 
would  still  be  invalid  to  the  extent  that  it  author- 
ized aid  to  ])arochial  schools.  'For  then  the  ad- 
herent of  one  creed  still  would  jjay  for  the  support 
of  another,  the  childless  taxpayer  with  others 
more  fortimate.  Then  too  there  would  seem  to  be 
no  bar  to  making  appropriations  for  transporta- 
tion and  other  expenses  of  children  attending  pub- 
lic or  other  secular  schools,  after  hours  in  sep- 
arate places  and  classes  for  their  exclusively  re- 
ligious instruction.  The  person  who  embraces  no 
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creed  also  Avoiild  be  forced  to  pay  for  teaching 
what  he  does  not  believe.  Again,  it  was  the  fur- 
nishing of  ' '  contributions  of  money  for  the  propa- 
gation of  opinions  which  he  disbelieves"  that  the 
fathers  outlawed.' 

"Summing  up  the  division  between  the  major- 
ity and  minority  on  the  ' establislmient  of  religion' 
question,  it  seems  to  the  writer  that  substantial 
and  persuasive  arguments  support  the  minority 
position.  No  argument  advanced  by  the  majority 
meets  the  fimdamental  objection  that  legislation 
which  in  fact  aids  religion  or  religious  institu- 
tions, directly  or  indirectly,  is  an  establishment  of 
religion.  The  public  welfare  argument,  introduced 
in  connection  with  the  non-religious  due  process 
question,  served  but  to  obscure  the  underlying 
issues  so  clearly  pointed  out  by  Justice  Rutledge. 
Further,  discrimination  against  religious  institu- 
tions in  the  gratuitous  distribution  of  public  funds 
is  commanded  by  the  Constitution.  And,  solidly 
supporting  the  minority's  insistence  on  a  broad 
interpretation  of  the  'establishment  of  religion' 
clause,  is  the  proposition  that  in  cases  involving 
the  fundamental  freedoms  of  the  First  Amend- 
ment the  usual  presumption  of  constitutionality  is 
miavailing  to  save  even  the  least  infringement 
upon  them." 

That  this  viewpoint  of  the  minority  is  likely  to  be 
adopted  is  fui-ther  sustained  by  the  persuasive  discus- 
sion in  Visser  v.  Nooksack  Valley  School  Dist.,  33 
Wash.  2d  699,  207  P.  2d  199,  204-205 : 

"Appellants  have  placed  great  reliance  on  the 
principles  announced  in  Everson  v.  Board  of  Ed- 
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ucotion,  330  U.S.  1,  67  S.  Ct.  504,  507,  91  L.  Ed. 
711,  168  A.L.R.  1392,  which  was  a  five-to-four 
decision.  While  that  case  holds,  on  its  facts, 
that  the  incidental  fni-nishins^  of  free  public  trans- 
portation to  parocliial  schools  is  not  an  'establish- 
ment of  religion,'  within  the  prohibition  of  the 
First  Amendment  to  the  United  States  Consti- 
tution, nevertheless  the  right  of  the  individual 
states  to  limit  such  public  transpoi-tation  to  chil- 
dren attending  the  public  schools  is  carefully 
presers'ed.  Touching  that  question,  the  Supreme 
Court,  in  the  majority  opinion,  said:  'While  tve 
do  not  mean  to  intimate  that  a  state  could  not 
provide  transportation  only  to  children,  attending 
public  schools,  we  must  be  careful,  in  protecting 
the  citizens  of  New  Jersey  against  state-estab- 
lished churches,  to  be  sure  that  we  do  not  inad- 
vertently prohibit  New  Jersey  from  extending  its 
general  state  law  benefits  to  all  its  citizens  without 
regard  to  their  religious  belief.'    (Italics  ours.)" 

"Our  own  state  constitution  provides  that  no 
public  money  or  property  shall  be  used  in  sup- 
port of  institutions  wherein  the  tenets  of  a  par- 
ticular religion  are  taught.  Although  the  decisions 
of  the  United  States  Supreme  Court  are  entitled 
to  the  highest  consideration  as  they  bear  on  re- 
lated questions  before  this  court,  we  must,  in 
light  of  the  clear  provisions  of  our  state  consti- 
tution and  our  decisions  thereunder,  respectfully 
disagree  with  those  portions  of  the  Everson  ma- 
jority opinion  which  might  be  construed  in  the 
abstract,  as  stating  that  transportation,  furnished 
at  public  ex])ense,  to  children  attending  religious 
schools,  is  not  in  support  of  such  schools.   While 
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the  degree  of  support  necessary  to  constitute  an 
establishment  of  religion  under  the  First  Amend- 
ment to  the  Federal  Constitution  is  foreclosed 
from  consideration  by  reason  of  the  decision  in 
the  Everson  case,  supra,  we  are  constrained  to 
hold  that  the  Washino-ton  constitution  although 
based  upon  the  same  precepts,  is  a  clear  denial 
of  the  rights  herein  asserted  by  appellants. 

"Speaking  from  the  view^wint  of  Art.  I,  §11, 
and  Art.  IX,  §4,  of  our  constitution,  we  are  in 
full  accord  with  the  following  pronouncement 
made  by  Mr.  Justice  Rutledge  in  his  dissenting 
opinion  in  the  Everson  case,  supra:  'By  no  decla- 
ration that  a  gift  of  public  money  to  religious  uses 
will  promote  the  general  or  individual  welfare, 
or  the  cause  of  education  generally,  can  legislative 
bodies  overcome  and  [sic]  Amendment's  bar.  Nor 
may  the  courts  sustain  theii-  attempts  to  do  so  by 
finding  such  consequences  for  appropriations 
which  in  fact  give  aid  to  or  promote  religious  uses. 
[Citing  cases.]  Legislatures  are  free  to  make, 
and  courts  to  sustain,  appropriations  only  when  it 
can  be  found  that  in  fact  they  do  not  aid,  pro- 
mote, encourage  or  sustain  religious  teaching  or 
observances,  be  the  amount  large  or  small.  No 
such  finding  has  been  or  could  be  made  in  this 
case.  The  amendment  has  removed  this  form  of 
promoting  the  public  welfare  from  legislative  and 
judicial  competence  to  make  a  public  function. 
It  is  exclusively  a  private  affair.'  " 
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CONCLUSION. 

For  the  reasons  stated  it  is  respectfully  submitted 
tliat  the  judgment  of  the  District  Court  should  be  re- 
versed with  instructions  to  deny  defendant's  motion 
to  dismiss,  with  costs  to  plaintiff. 

Dated  August  17, 1956. 

Respectfully  sulmiitted, 

Henry  C.  Clausen, 
Howard  D.  Stabler, 
Richard  G.  Burns, 

Attorneys  for  Appelant. 
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statute  authorizing  the  expenditure  of  Territorial 
funds  when  he  failed  to  allege  that  as  a  result  of 
the  enforcement  thereof  he  suffered  a  direct  "legal 
injury"  different  from  that  suffered  by  the  generality 
of  taxpayers. 


SECONDARY  QUESTION  PRESENTED. 

May  the  District  Court,  in  its  discretion,  award 
attorney's  fees  to  the  Territory  as  the  successful 
litigant? 


STATUTES  INVOLVED. 
The  pertinent  statutes  are  printed  in  the  appendix. 


STATEMENT. 
The  1955  Territorial   T.cgislature  enacted  Chapter 
39,  Session  Laws  of  Alaska,  1955,  which  authorizes 
the  expenditure  of  Territorial  Funds  for  the  trans- 


portation  of  school  children,  "*  *  *  who,  in  compli- 
ance with  the  compulsory  education  laws  of  Alaska, 
attend  non-i^ublic  schools  *  *  *  where  such  children, 
in  order  to  reach  such  non-public  schools,  must  travel 
distances  comparable  with,  and  over  the  routes  the 
same  as,  the  distances  and  routes  over  which  the 
children  attending  public  schools  are  transported." 
Chapter  6,  Extraordinary  Session  Laws  of  Alaska, 
1955,  appropriated  the  funds  to  carry  out  Chapter  39. 

On  November  3,  1955,  the  appellant,  an  Alaskan 
taxpayer,  on  behalf  of  himself  and  all  other  tax- 
payers similarly  situated,  filed  suit  against  various 
Territorial  officials  in  the  District  Court,  Juneau, 
Alaska,  seeking  to  enjoin  the  expenditure  of  funds,  on 
the  alleged  ground,  among  others,  that  the  expenditure 
therefor  violates  numerous  provisions  of  the  Federal 
Constitution  and  Alaska's  Organic  Act  and  greatly  in- 
creases the  taxes  which  appellant  and  the  other  tax- 
payers of  Alaska  are  obliged  to  pay.  On  November  18, 
1955,  the  Territory  filed  a  motion  requesting  the  Court 
to  enter  an  order  dismissing  the  Complaint  on  the 
grounds:  (1)  that  it  does  not  state  a  claim  upon 
which  relief  can  be  granted,  and  (2)  that  "It  does 
not  allege  that  the  plaintiff  will  suffer  any  injury 
that  will  not  be  suffered  in  common  by  the  general 
public."  (R.  13.)  After  hearing  extensive  argument 
by  comisel  from  both  sides  and  considering  numerous 
briefs  presented  by  opposing  counsel,  the  Court,  on 
March  26,  956,  rendered  and  filed  its  written  opinion 
and  decision  authorizing  the  entry  of  an  order  grant- 
ing  the    Territory's   motion   to    dismiss    appellant's 


Complaint.  (R.  15.)  On  April  23,  1956,  the  Court  filed 
another  opinion  holding  that  the  Territory,  like  the 
United  States,  is  entitled  to  recover  attorney's  fees. 
(R.  29.)  On  April  18,  1956,  the  Cornet  entered  its  final 
judgment  and  decree  ordering  that  appellant's  Com- 
plaint be  dismissed.  (R.  24.)  Appellant  filed  his  notice 
of  appeal  on  May  8,  1956.    (R.  26.) 


FINAL  ISSUES. 

I. 

Does  an  Alaskan  taxpayer,  as  such,  have  standing 
to  challenge  the  validity  of  a  Territorial  statute  when 
he  failed  to  allege  that  he  suffered  a  direct  legal 
injury  different  from  that  suffered  by  the  generality 
of  taxpayers  as  a  result  of  its  enforcement? 

II. 

May  the  District  Court,  in  its  discretion,  award 
attorney's  fees  to  the  Territory  of  Alaska? 


SUMMARY  OF  ARGUMENT. 
Issite  I. 

Since  the  appellant,  Reynolds,  has  not  alleged  that 
the  enforcement  of  the  territorial  law  threatens  a  vio- 
lation of  a  particular  legal  right  of  his  own,  but  on  the 
contrary,  has  specifically  alleged  that  he  is  subject  to 
"like  injury  and  damage"  as  thousands  of  other 
Alaskan  taxpayers,  he  has  no  standing  to  sue  in 
Alaskan  Courts. 


Point  1. 

Federal  Courts  are  unanimous  in  holding  that  a 
Federal  taxpaijer,  as  such,  has  no  standing  to  ques- 
tion the  constitutionality  of  a  Federal  expenditure 
unless  he  alleges  that  he  has  a  particular  legal  right 
of  his  own  to  which  ''direct  injury"  is  threatened 
thereby. 

(a)  Since  the  appellant  has  failed  to  allege  a 
threatened  injury  to  a  legal  right  of  his  otvn,  there 
exists  no  justiciable  controversy  herein. 

(b)  Other  United  States  Supreme  Court  cases. 

(c)  United  States  Court  of  Appeals'  decisions. 

(d)  However,  a  taxpayer,  as  such,  can  maintain 
an  action  against  a  municipality  and  against  certain 
states,  Puerto  Rico  and  Hawaii. 

Point  2. 

The  Mellon  ynile,  commonly  called  the  "Federal 
rule",  has  been  made  binding  upon  Alaskan  Courts. 

Point  3. 

An  analysis  of  the  Complaint  herein  fails  to  dis- 
close the  existeyice  of  any  allegation  that  a  particular 
legal  right  of  the  appellant  is  being  threatened  with 
injury  by  the  administration  of  Chapter  39,  SLA  1955 
or  Chapter  6,  Ext.  SLA  1955. 

Point  4. 

Appellant's  contention  that  he,  in  fact,  alleged  a 
direct  and  special  injury  to  himself,  thereby  entitling 
him  to  sue,  is  not  borne  out  by  the  record. 


Issue  II. 

The  District  Court,  in  its  discretion,  may  award 
attorney's  fees  to  a  successful  litigant  and  it  makes 
no  difference  if  said  litigant  be  the  United  States 
or  Territorial  govermnent. 

Point  1. 

By  virtue  of  specific  statutory  and  judicial  author- 
ity, the  Court,  in  its  discretion,  may  award  attorney's 
fees  to  a  successful  litigant. 

Point  2. 

Appellant's  contentions  that:  (1)  the  Court,  in  its 
discretion,  should,  deny  attorney's  fees  to  the  Terri- 
tory, (2)  the  Territory  is  not  a  "party",  and  (3)  de- 
fendants are  salaried  officials  and  nominal  defendants 
only  and  hence,  not  entitled,  to  attorney's  fees,  are 
untenable. 

Conclusion. 


ARGUMENT. 
ISSUE  I. 

SINCE  THE  APPELLANT,  REYNOLDS,  HAS  NOT  ALLEGED  THAT 
THE  ENFORCEMENT  OF  THE  TERRITORIAL  LAW  THREAT- 
ENS A  VIOLATION  OF  A  PARTICULAR  LEGAL  RIGHT  OF 
HIS  OWN,  BUT  ON  THE  CONTRARY,  HAS  SPECIFICALLY 
ALLEGED  THAT  HE  IS  SUBJECT  TO  "LIKE  INJURY  AND 
DAMAGE"  AS  THOUSANDS  OF  OTHER  ALASKAN  TAX- 
PAYERS, HE  HAS  NO  STANDING  TO  SUE  IN  ALASKA 
COURTS. 

POINT  1. 

FEDERAL  COXTRTS  ARE  UNANIMOUS  IN  HOLDING  THAT  A  FED- 
ERAL TAXPAYER,  AS  SUCH,  HAS  NO  STANDING  TO  QUESTION 
THE  CONSTITUTIONALITY  OF  A  FEDERAL  EXPENDITURE  UN- 
LESS HE  ALLEGES  THAT  HE  HAS  A  PARTICULAR  LEGAL  RIGHT 
OF  HIS  OWN  TO  WHICH  "DIRECT  INJURY"  IS  THREATENED 
THEREBY. 

(a)  Since  the  appellant  has  failed  to  allege  a  threatened  injury 
to  a  legal  right  of  his  own,  there  exists  no  justiciable  con- 
troversy herein. 

The  landmark  case  on  the  question  of  a  taxpayer's 
standing  to  sue  in  a  case  of  this  nature  is  Massachu- 
setts V.  MeJJon  (Frotlvingham  v.  Mellon)  (1923),  262 
U.S.  447,  67  L.  Ed.  1078.  There,  a  taxpayer  brought 
suit  challenging  the  constitutionality  of  the  so-called 
"Maternity  Act."  (42  Stat,  at  Large,  244.)  This  stat- 
ute provided  for  an  appropriation  to  be  distributed 
among  the  several  states  for  the  purpose  of  reducing 
infant  mortality.  It  was  asserted  by  the  plaintiff -tax- 
payer that  these  appropriations  were  not  national 
but  local  and  they  fell  imequally  upon  the  several 
states  in  that  the  cost  of  the  program  bore  more 
heavily  on  the  industrial  states  such  as  Massachu- 
setts. At  262  U.S.,  page  480,  the  Supreme  Court 
stated : 


"We  have  reaohed  the  conchisioii  that  the  cases 
must  be  disposed  of  for  want  of  jurisdiction, 
without  considering  the  merits  of  the  constitu- 
tional questions." 

In  holding  that  the  taxpayer  had  no  capacity  to 
maintain  the  action  the  Supreme  Court  laid  down  the 
following  rule  of  law  which  has  lieen  unanimously 
followed  and  recognized  l)y  every  Federal  decision 
we  have  been  able  to  find.  At  pages  487-489,  the 
Court  said: 

"The  administration  of  any  statute  likely  to  pro- 
duce additional  taxation  to  be  imposed  upon  a 
vast  number  of  taxpayers,  the  extent  of  whose 
several  liability  is  indefinite  and  constantly 
changing,  is  essentially  a  matter  of  public,  and 
not  of  indi\idual,  concern.  If  one  taxpayer  may 
champion  and  litigate  such  a  cause,  then  every 
other  taxpayer  may  do  the  same,  not  only  in 
respect  to  the  statute  here  under  review,  but  also 
in  respect  of  every  other  appropriation  act  and 
statute  whose  administration  requires  the  outlay 
of  public  money,  and  whose  validity  may  be  ques- 
tioned. The  bare  suggestion  of  such  a  result,  with 
its  attendant  inconveniences,  goes  far  to  sustain 
the  conclusion  which  we  have  reached,  that  a  suit 
of  this  character  cannot  be  maintained.  *  *  *  We 
have  no  power  per  se  to  review  and  a^imil  acts 
of  Congress  on  the  ground  that  they  are  nncon- 
stitiitional.  That  question  may  be  considered 
only  when  the  justification  for  some  direct  injury 
suffered  or  threatened,  presenting  a  justiciable 
issue,  is  made  to  rest  upon  such  an  act.  *  *  *. 
Tlie  party  who  invokes  the  ])ower  (the  power  of 
the  coui'ts  to  nullify  acts  of  tlie  legislature)  must 


be  able  to  show  not  only  that  the  statute  is  in- 
valid, but  that  he  has  sustained  or  is  immediately 
in  danger  of  sustaining  some  direct  injury  as  the 
result  of  its  enforcement,  and  not  merely  that  he 
suffers  in  some  indefinite  way  in  common  with 
people  generally.  *  *  *  Looking  through  forms 
of  words  to  the  substance  of  their  complaint,  it 
is  merely  that  officials  of  the  executive  depart- 
ment of  the  government  are  executing  and  will 
execute  an  act  of  Congress  asserted  to  be  uncon- 
stitutional ;  and  this  we  are  asked  to  prevent.  To 
do  so  would  he  7iot  to  decide  a  judicial  contro- 
versy, hut  to  assume  a  position  of  authority  over 
the  governmental  acts  of  another  and  co-equal 
department, — an  authority  which  plainly  we  do 
not  possess.  *  *  *  dismissed."  (Cf.  Williams  v. 
Riley,  infra.  (Emphasis  suj)plied.) 

Thus,  it  is  e-sident  at  this  point  that  a  statute,  the 
administration  of  which  results  in  additional  taxation, 
constitutes  no  legal  basis  for  a  taxpayer,  as  such,  to 
enjoin  the  same  since,  as  the  Supreme  Coiu't  itself 
says,  that  is  "a  matter  of  public,  and  not  individual 
concern". 

(b)  Other  United  States  Supreme  Court  cases. 

Our  research  has  disclosed  that  the  Mellon  rule  has 
been  expressly  followed  and  otherwise  recognized  in 
no  less  than  seventy-two  (72)  Supreme  Court  and 
Federal  Circuit  Courts  of  Appeals  decisions.  A  fair 
cross  section  of  Sujareme  Court  cases  are  as  follows: 

In  Alabama  Power  Co.  v.  Ickes,  302  U.S.  464,  478- 
479,  82  L.  Ed.  374,  378,  the  Court  restated  the  Mellon 
rule  in  this  manner: 
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"*  *  *  Petitioner  alleges  that  it  is  a  taxpayer; 
but  the  interest  of  a  taxpayer  in  the  moneys  of 
the  Federal  treasury  furnishes  no  basis  for  an 
appeal  to  the  preventive  powers  of  a  court  of 
equity.  Massachusetts  v.  Mellon,  262  U.S.  447, 
486  et  seq.,  67  L.  Ed.  1078,  1084,  43  S.  Ct.  597. 
The  principle  established  by  the  case  just  cited 
is  that  the  courts  have  no  power  to  consider  in 
isolation  and  annul  an  act  of  Congress  on  the 
ground  that  it  is  unconstitutional;  but  may  con- 
sider that  question  'only  when  the  justification 
for  some  direct  injury  suffered  or  threatened, 
presenting  a  justiciable  issue,  is  made  to  rest 
upon  such  an  act.'  The  term  'direct  injury'  is 
there  used  in  its  legal  sense,  as  meaning  a  wrong 
which  directly  results  in  the  violation  of  a  legal 
right.  'An  injury,  legally  speaking,  consists  of 
a  wrong  done  to  a  i)erson,  or,  in  other  words,  a 
"\dolation  of  his  right.  It  is  an  ancient  maxim, 
that  a  damage  to  one,  without  an  injury  in  this 
sense  {damnum  absque  injuria),  does  not  lay  the 
foundation  of  an  action;  because,  if  the  act  com- 
plained of  does  not  violate  any  of  his  legal  rights, 
it  is  obvious  that  he  has  no  cause  to  complain. 


Florida  v.  Mellon,  273  U.S.  12,  18,  71  L.  Ed.  511, 
515,  held  that  the  State  of  Florida  sustained  no  direct 
injury  merely  because  the  Federal  Inheritance  Tax 
limits  that  state's  base  of  taxation  by  affording  res- 
idents an  incentive  to  move  their  property  from 
Florida.  In  Williams  v.  Riley,  280  U.S.  78,  79,  80, 
74  L.  Ed.  175,  a  California  taxpayer  sued  to  set  aside 
as  unconstitutional  a  statute  le^ying  three  (3)  cents 
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on  each  gallon  of  gasoline  sold  in  that  state.    The 

Court  at  pages  79,  80,  pointed  out  that : 

"Appellants,  along  with  thousands  of  other  citi- 
zens and  taxpayers  of  California,  operate  motor 
vehicles  along  the  highways.  *  *  *  The  Federal 
courts  have  no  power  per  se  to  review  and  annul 
acts  of  state  legislatures  upon  the  ground  that 
they  conflict  with  the  Federal  or  State  Constitu- 
tion. 'That  question  may  he  coyisidered  only  when 
the  justification  for  some  direct  injury  suffered 
or  threatened,  presenting  a  justiciable  issue,  is 
made  to  rest  upon  such  an  act.'  "  (Emphasis 
added.) 

Fairchild  v.  Hughes  (1922),  258  U.  S.  126,  130, 
66  L.  Ed.  499,  504,  involved  a  suit  to  have  the  Nine- 
teenth Amendment  to  the  Federal  Constitution  de- 
clared unconstitutional  on  the  ground  that  it  could 
not  be  made  part  of  the  Constitution  in  that  it  had 
not  been  jDroperly  ratified.  It  was  held  that  the  gen- 
eral right  possessed  by  every  citizen  to  require  that 
the  Federal  Govermnent  be  administered  according 
to  law  and  that  the  public  monies  be  not  wasted,  did 
not  entitle  a  private  citizen,  in  his  capacity  as  such, 
or  as  a  taxpayer,  to  maintain  a  suit  for  a  determina- 
tion whether  a  statute,  if  passed,  or  a  constitutional 
amendment  about  to  be  adopted,  will  be  valid. 

Joint  Anti-Fascist  Refugee  Committee  v.  McGrath, 
341  U.S.  123,  95  L.  Ed.  817,  842.  Here  the  Court 
again  reaffirmed  the  general  rule  by  stating: 

"*  *  *  A  petitioner  does  not  have  standing  to 
sue  imless  he  is  'interested  in  and  affected  ad- 
versely by  the   decision'   of  which  he  seeks  to 
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review.  His  'interest  must  be  of  a  personal  and 
not  of  an  official  nature.'  (Citing  eases.)  The 
interest  must  not  be  wholly  negligible,  as  that  of 
a  taxpayer  of  the  Federal  Govermnent  is  consid- 
ered to  be.  (Citing  cases.)  A  litigant  must  show 
more  than  that  'he  suffers  in  some  indefinite  way 
in  common  with  people  generally.'  " 

Barroivs  v.  Jackson,  346  U.S.  249, 255,  97  L.  Ed.  1586, 
1595.   In  the  Barrows  case,  the  Court  recognized  the 
validity  of  the  Mellon  rule,  but  distinguished  it  on 
the  basis  of  the  facts  in  that  case.    In  commenting 
upon  the  Mellon  case,  the  Court,  by  use  of  the  fol- 
lowing language,  summarized  the  holdings  of  a  long 
line  of  decisions,  commencing  with  the  Mellon  case : 
"*  *  *  The  common  thread  underlying  both  re- 
quirements (a  person  may  not  vindicate  the  con- 
stitutional rights  of  a  third  party  and  there  must 
be  a  case  or  controversy)  is  that  a  person  cannot 
challenge  the  constitutionality  of  a  statute  miless 
he  shows  that  he  himself  is  injured  by  its  opera- 
tion. *  *  *"i 


»Cf.  Coleman  et  al.  v.  Miller,  307  U.S.  433,  440,  441,  83  L.  ed. 
1385,  1390;  Willing  et  al.  v.  Chicago  Aiiditonum  Asaoc,  277  U.S. 
274,  289,  72  L.  ed.  880,  884;  Columbus  d-  Greenville  Railway  Co.  v. 
W.  J.  Miller,  283  U.S.  96,  100,  75  L.  ed.  861,  865;  Western  Fac. 
Calif.  Railroad  Co.  v.  Southern  Pacific  Co.,  284  U.S.  47,  51,  7C  L. 
ed.  160,  163;  Champlin  liefiyiing  Co.  v.  Corporation  Commission  of 
the  State  of  Olda.,  286  U.S.  210,  238,  76  L.  ed.  1062, 1080 ;  Doremxus 
V.  Board  of  Education.  342  U.S.  429,  433,  96  L.  ed.  475;  A.  Mag- 
nano  Co.  v.  Hamilton,  292  U.S.  40,  78  L.  ed.  1109,  1113;  U.S.  v. 
Wm.  M.  Butler,  et  al.,  297  U.S.  1,  58,  80  L.  ed.  477.  484;  Aetna  v. 
Haworth,  300  U.S.  227,  239,  81  L.  ed.  617,  621 ;  Perkins  v.  Lukens 
Steel  Co.,  310  U.S.  113,  125,  84  L.  ed.  1108,  1114;  Singer  &  Sotis, 
et  al.  V.  Vniem  Pacific  Railroad  Co.,  311  U.S.  295,  303,  85  L.  cd.  198, 
203 ;  Wm.  B.  TyUr  v.  Judges  of  the  Court  of  Registration,  179 
U.S.  405,  45  L.  ed.  252. 
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(c)  United  States  Court  of  Appeals  decisions. 

All  of  the  United  States  Circuit  Court  decisions 
relating-  to  Federal  taxpayers  have  either  expressly 
followed  or  recognized  the  Mellon  rule.  A  fair  cross- 
section  of  these  are  as  follows : 

EUiott  V.  White  (CCA-DC),  23  F.  2d  997,  998,  held 
that  a  Federal  taxpayer  has  no  legal  standing  to 
enjoin  the  United  States  Treasurer  from  disbursing 
funds  appropriated  for  salaries  of  Congressional 
chaplains  on  the  ground  that  the  employment  of  these 
men  constitutes  the  establishment  of  a  religion  con- 
trary to  the  First  Amendment. 

In  Duke  Poiver  Co.  v.  Greemvood  County  (CCA- 
4th),  91  F.  2d  665,  676,  a  plaintiff  attacked  the  valid- 
ity of  a  statute  which  authorized  Federal  loans  and 
grants  to  cities  for  the  construction  of  public  works 
projects  designed  to  relieve  widespread  unemploy- 
ment. At  page  676,  the  Fourth  Circuit  Court  had 
the  following  to  say  about  the  plaintiff's  capacity  to 
maintain  the  action: 

"*  *  *  While  some  state  courts  recognize  the 
right  of  a  taxpayer  to  enjoin  the  unauthorized 
use  of  public  funds,  it  is  well  settled  in  the 
federal  courts  that  such  use  of  the  funds  of  the 
United  States  violates  no  right  of  the  taxpayer 
of  which  he  may  complain.  Frothingham  v.  Mel- 
lon, 262  U.S.  447  *  *  *." 

Wheless  v.  Mellon  (CCA-DC),  10  F.  2d  893,  895. 
In  a  suit  by  a  taxpayer  on  behalf  of  himself  and  all 
other  taxpayers  similarly  situated  to  set  aside  a 
Veterans'  Compensation  Act  on  the  ground  that  it 
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was  invalid,  the  Court  had  this  to  say  concerning 
the  capacity  of  a  taxpayer  to  maintain  the  action: 
"*  *  *  The  right  of  the  complainant  to  bring  this 
suit  is  based  solely  upon  the  claim  that  because 
of  the  act  he  wall  suffer  injury  as  a  citizen  and 
taxpayer,  in  common  with  all  other  citizens  and 
taxi)ayers  similarly  situated,  and  that  he  should 
have  'the  right  possessed  by  every  citizen  to  re- 
quire that  the  government  be  administered  ac- 
cording to  law  and  that  the  public  moneys  be  not 
wasted.'  *  *  *  we  hold  that  the  complainant  below 
was  without  standing  in  the  suit,  and  accord- 
ingly, we  affirm  the  decree  of  the  lower  court, 
*  *  *  >j 

BaUivay  Express,  Inc.  v.  Kennedij,  ef  ah,  189  F.  2d 
801,  804,  805.  In  this  case  the  plaintiff  sued  the  Rail- 
road Retirement  Board  to  enjoin  it  from  paying 
miemployment  insurance  benefits  for  days  lost  by  a 
strike,  on  the  ground,  among  others,  that  if  such  pay- 
ments are  made,  plaintiff's  taxes  will  l)e  increased. 
The  Seventh  Circuit  Court  affirmed  a  lower  court's 
dismissal  of  the  complaint  on  the  ground  that  the 
plaintiff  has  no  capacity  to  maintain  the  action.  In  so 
doing,  the  Appellate  Court  stated: 

"*  *  *  It  is  not  sufficient  that  plaintiff  as  a  mem- 
ber of  the  public  desires  a  law  to  be  correctly 
administered.  *  *  *  It  has  been  many  times  held 
that  a  taxpayer  of  federal  taxes  has  no  standing 
to  sue  to  prevent  the  expenditure  of  federal  funds 
under  a  statute  which  he  claims  to  be  uncon- 
stitutional, even  though  such  expenditure  might 
possibly  result  in  an  increase  in  the  taxes  which 
he  will  eventually  be  compelled  to  pay.   Common- 
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wealth  of  Massachuetts  v.  Mellon  (Frotliingham 
V.  Mellon),  262  U.S.  447,  43  S.  Ct.  597,  67  L.  Ed. 
1078.  *  *  *" 

And  finally,   in  Arkansas-Missouri  Poiver  Co.   v. 

City  of  Kennett,  Mo.,  et  al  (CCA-Sth),  78  F.  2d  911, 

914,  it  was  again  stated : 

"*  *  *  ^e  know  of  no  rule  of  law,  however, 
which  permits  one  indirectly  hurt,  no  matter  how 
seriously,  by  a  government  expenditure,  to  ques- 
tion the  power  of  the  government  to  make  it.  In 
fact,  the  rule  is  to  the  contrary.  *  *  *"  (Mellon 
case  cited.  )^ 

This  Court,  in  Fallbrook  Public  Utility  District  v. 
United  States  District  Court,  Southern  District  Cali- 


-Ci.  U.S.  V.  Mayor  and  Council  of  City  of  Hoboken,  N.J.,  29  F. 
2d  932,  946;  U.S.  v.  Mellon,  32  F.  2d  415,  418;  Kansas  Gas  amd 
Electric  Co.  V.  City  of  Independence,  Kan.,  et  al.,  79  F.  2d  32,  40; 
Greenivood  County,  S.C.,  et  al.  v.  Duke  Power  Co.,  et  al.,  81  F.  2d 
986,  997;  Electrical  Securities  Corporation  v.  Commissioner  of  In- 
ternal Revenue,  92  F.  2d  593;  Fletcher  v.  U.S.,  92  F.  2d  713,  714; 
Franklin  Trust  Company  v.  City  of  Loveland.  Colo.,  et  al,  3  F.  2d 
114,  116;  Fox  Film  Corp.  v.  Trumbull,  7  F.  2d  715,  728;  Dunn  v. 
Fort  Bend  County,  et  al,  17  F.  2d  329,  332 ;  U.S.  v.  Deming,  19 
F.  2d  697,  698 ;  Central  Trfs.  Co.  v.  Commercial  Oil  Co.,  et  al.,  45 
F.  2d  400,  402;  United  Shoe  Machinery  Corporation  v.  Compo 
Shoe  Machinery  Corp.,  56  F.  2d  292,  295;  U.S.  ex  rel  N.Y.  Ware- 
house, Wharf  &  Terminal  Ass'n,  Inc.,  et  al.  v.  Dern,  68  F.  2d  773, 
774;  City  of  Allegan,  Mich.  v.  Consumers'  Power  Co.  (6th  CCA), 
71  F.  2d  477,  481;  Tenn.  Valley  Auth.  v.  Ashwander,  et  al,  78  F. 
2d  578 ;  Vick  Chemical  Co.  v.  The.  Kerfoot  &  Co.,  80  F.  2d  73,  77 ; 
Burco,  Int.  v.  Whitworth,  et  al,  81  F.  2d  721,  729;  Dallas  Joint 
Stock  Land  Bank  v.  Davis,  83  F.  2d  322,  323 ;  Alu.  Poiver  Co.  v. 
Ickes,  91  F.  2d  303,  305;  Ballon  v.  Kemp,  92  F.  2d  556,  561;  Wal- 
lace V.  Ganley,  et  al.  95  F.  2d  364,  366;  Ex  parte  Cowen,  98  F.  2d 
530,  532 ;  Ark.  La.  Gas  Co.  v.  City  of  Texarkana,  Tex.,  et  al,  100 
F.  2d  652,  654;  Ex-Cell-0  Corporation  v.  City  of  Chicago  (7th 
CCA),  115  F.  2d  627,  628;  Tenn.  Valley  Auth.,  et  al.  v.  Tennessee 
Electric  Power  Co.,  etc.,  90  F.  2d  885,  892;  Wm.  L.  Ross  &  Co.,  Inc. 
v.  Road  District  No.  4  of  Shelby  County,  Tex.,  27  F.  2d  153,  155. 
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fornia,  So.  Div.,  et  al.  (CCA-9th),  202  F.  2d  942,  943, 
defined  the  term  "legal  right"  and  went  on  to  hold 
that  for  the  Court  to  grant  relief  when  there  was 
a  failure  to  allege  a  special  injury  constituted  a  viola- 
tion of  the  Separation  of  Powers  doctrine: 

"*  *  *  a  federal  court  has  no  power,  per  se,  to 
question  the  acts  of  the  executive  departments. 
'That  question  may  he  considered  only  when  the 
justification  for  some  direct  injury  suffered  or 
threatened,  presenting  a  justiciable  issue,  is  made 
to  rest  upon  such  an  act.'  (Mass.  v.  Mellon.)  And 
this  principle  may  only  be  applied  where  'the 
right  invaded  is  a  legal  right,— one  of  proi^erty, 
one  arising  out  of  contract,  one  protected  against 
tortious  invasion,  or  one  founded  on  a  statute 
which  confers  a  privilege.'  (Citing  Tenn.  Power 
Co.  V.  T.V.A.)  Thus,  petitioner  is  not  the  proper 
party  to  raise  the  question  of  the  validity  of  this 
expenditure." 

All  of  these  authorities  follow  the  Mellon  rule 
which  prohibits  a  taxpayer,  like  the  one  in  the  case 
at  bar,  to  maintain  an  actioii  to  contest  the  validity 
of  a  Federal  statute. 

(d)  A  taxpayer,  as  such,  can  maintain  an  action  against  a  munici- 
pality and  against  certain  states,  Puerto  Rico,  and  Hawaii. 

It  is  conceded,  however,  that  a  taxpayer  may  bring 
a  taxpayer's  action,  as  such,  against  a  municipality. 
Crampton  v.  Zahriskie,  101  U.S.  601,  25  L.  Ed.  1070; 
Valenthie  v.  Robertson,  et  al.  (CCA-9th),  300  Fed. 
521,  525.  Also,  in  Puerto  Rico,  Hawaii,  and  in  nu- 
merous state  jurisdictions,  as  appellant  points  out  in 
his  opening  brief,  a  taxpayer  has  standing  to  test  the 
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legality  of  state  exxoenditures  therein.  Buscaglia  v.  Dis- 
trict Court  of  San  Juan  (CCA-lst),  145  F.  2d  274; 
Castle  V.  Secretary  of  Hawaii,  16  Hawaii  769 ;  Aiken 
V.  Armistead,  186  Ga.  368,  198  S.E.  237, 

It  is  admitted  that  in  these  particular  jurisdictions, 
taxpayers  have  capacity  to  maintain  an  action  of  this 
nature.  However,  the  rule  is  otherwise  as  far  as  suits 
against  the  United  States  Government,  Territorial 
Government  of  Alaska  and  certain  state  jurisdictions 
are  concerned.^ 

The  next  matter  to  consider  therefore,  is  whether 
the  Mellon  rale  has,  in  fact,  been  made  applicable  to 
Alaska. 


THE  IVIELLON  KUTiE  HAS  BEEN  MADE  BINDING  UTON  THE  UNITED 
STATES  DISTRICT  COURT  FOR  THE  DISTRICT  OF  ALASKA. 

On  April  29,  1949,  this  Court  handed  down  its  de- 
cision in  Sheldon,  et  al.  v.  Griffin,  174  F.  2d  382,  384, 
and  expressly  held — without  equivocation — that  a  tax- 
payer in  Alaska  had  no  standing  to  question  the  va- 
lidity of  an  act  of  the  Territorial  Legislature  without 


^Though  a  majority  of  the  states  do  not  follow  the  Mellon  rule, 
the  following  states  have  held  that  a  taxpayer,  as  such,  has  no 
capacity  to  enjoin  the  alleged  unlawful  expenditures  of  public 
monies : 

Louisiana:  Sutton  v.  Buie,  136  La.  234,  66  So.  956; 
New  Mexico :  Asplund  v.  Hminett,  31  N.  Mex.  641,  249  Pac.  1074; 
New  York:  Schieffelin  v.  Komfort,  212  N.Y.  520,  106  N.E.  675; 
(New  York  subsequently  enacted  a  status  giving  taxpayers  a 
right  to  enjoin  the  misapplication  of  municipal  fund.s — tax- 
payer still  may  not  enjoin  the  expenditure  of  state  funds.) 
Washington:  Pierce  County  v.  Superior  Ct.,  86  Wash.  685,  151 

Pac.  108 ; 
Oregon :  Taylor  v.  Lord,  28  Ore.  498,  43  Pac.  471. 
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showing  that  he  suffered  some  injury  personal  to 
himself,  which  is  not  common  to  the  general  public.  In 
the  Griffin  case,  a  taxpayer,  suing  as  such,  filed  action 
against  the  executive  director  of  the  Territorial  Un- 
employment Compensation  Commission  alleging  that 
an  amendment  to  the  Unemployment  Compensation 
Act  was  irregularly  and  illegally  passed  by  the  Legis- 
lature. On  page  384,  this  Court  had  the  following  to 
say  about  an  Alaskan  taxpayers'  capacity  to  question 
the  validity  of  a  Territorial  statute: 

"*  *  *  There  is  nothing  in  the  pleading  or  j)roof 
to  indicate  that  the  plaintiff  has  a  particular  right 
of  his  own  to  which  injury  is  threatened,  or  any 
interest  distinguishable  from  that  of  the  general 
public  in  the  administration  of  the  law.  To  en- 
title himself  to  he  heard  he  is  obliged  to  demonr- 
strate  not  only  that  the  statute  he  attacks  is  void 
hut  that  he  sniffers  or  is  in  imminent  danger  of 
sustaining  some  direct  injury  as  the  result  of  its 
enforcement,  and,  not  merely  that  he  suffers  in 
some  remote  or  indefinite  way  in  common  with 
the  generality  of  people.  Frothingham  v.  Mellon, 
262  U.S.  447,  488,  43  S.  Ct.  597,  67  L.  Ed.  1078.  Cf . 
also  Perkins  v.  Lukens  Steel  Co.,  310  U.S.  113, 
125,  60  S.Ct.  869,  84  L.  Ed.  1108;  State  of  Minn, 
ex  rel.  Smith  v.  Haveland  County  Assessor,  223 
Minn.  89,  25  N.W.  2d  474,  174  A.L.R.  544." 
"The  judgment  is  reversed  with  directions  to  dis- 
miss the  suit."  (Emphasis  supplied.) 

In  his  brief,  ai)pellant  attempts  to  distinguish  the 
Griffin  case  by  arguing  that  no  jMiblic  funds  were  in- 
volved therein  and  that  the  challenged  statute  added 
nothing  to  the  burden  of  taxpayers  in  Alaska.    We 
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have  examined  tlie  pleadings  in  the  transcript  of  rec- 
ord in  Sheldon,  et  ah  v.  Griffin,  (supra)  in  order  to 
determine  the  real  issues  involved.  (No.  12,097  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit.)  Griffin's 
amended  Complaint  reads  in  part  as  follows:  (See 
pages  11  and  18  of  the  Transcript  in  No.  12,097.) 

"I. 

That  plaintiff  is  now  and  was  at  all  times  herein 
mentioned  a  resident  citizen  and  taxpayer  of  the 
Territory  of  Alaska. 
******* 

XXI. 

That  if  the  said  experience  rating  credits  are 
issued  it  will  result  in  a  wrongful,  illegal  and  un- 
lawful loss  of  funds  of  the  Territory  of  Alaska, 
and  without  any  authority  of  law,  or  right,  and 
will  be  wholly  lost  to  the  taxpayers  of  the  Terri- 
tory of  Alaska,  and  that  plaintiff  and  all  other 
taxpayers  of  the  Territory  of  Alaska  will  be  ir- 
reparably damaged  and  injured  thereby,  and  all 
without  any  possible  redress  or  any  plain,  speedy 
or  adequate  remedy  at  law."  (Emphasis  sup- 
plied.) 

These  allegations  were  denied,  therefore  putting  them 
in  issue.  (Transcript  of  Record  in  Griffin  case,  pages 
35-39.) 

The  appellant's  brief  on  appeal  in  the  Griffin  case 
sets  forth  six  specific  grounds  of  error.  The  first  five 
were  based  on  the  merits  and  the  sixth  was  predicated 
upon  the  contention  that  the  Court  has  no  jurisdiction 
because  the  Mellon  rule  was  applicable  to  Alaska, 
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hence  urging  the  Court  to  rule  that  the  plaintiff  had 
no  capacity  to  sue.  It  is  clear  that  this  Court  reversed 
Judge  Dimond  solely  on  the  basis  of  this  sixth  point. 
The  case  relied  upon  by  the  appellants  therein  under 
point  number  six  (6)  was  Massachusetts  v.  Mellon 
(Frothingham  v.  Mellon),  supra. 

The  appellant  herein  seemingly  fails  to  perceive  the 
basic  reasoning  imderlining  the  Sheldon  case.  On 
page  35  of  his  brief,  he  smnmarizes  his  argument  of 
the  preceding  four  pages,  centering  aroimd  the  in- 
applicability of  that  case  to  the  case  at  Bar,  with  this 
statement : 

"In  short,  it  seems  clear  to  us  that  the  Court  of 
Appeals  in  the  Sheldon  case  cited  Massachusetts 
V.  Mellon  for  a  particular  point — to  show  that 
where  there  is  no  justiciable  controversy,  there 
can  be  no  suit.  And  the  Court  of  Appeals  held 
that  a  taxpayer  shows  no  jiusticiahle  controversy  I 
where  no  added  tax  burden  is  involved.  The  Court  ' 
plainly  states  this  point."    (Emphasis  supplied.) 

This  italicized  statement  epitomizes  the  basic  error 
of  the  appellant's  argument.  He  correctly  states  the 
premise,  mainly  that  the  Mellon  case  stands  for  the' 
proposition  that  where  there  is  no  justiciable  contro- 
versy, there  can  be  no  suit.  But  the  conclusion  drawn 
from  this  premise,  namely,  that  a  taxpayer  "shows 
no  justiciable  controversy  where  no  added  tax  burden 
is  involved",  is  manifestly  erroneous.  The  determina- 
tion as  to  whether  a  case  or  controversy  exists  is  not 
dependent  upon  whether  or  not  there  is  an  "added 
tax  burden  involved"  but  is  dependent  upon  whether 
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the  taxpayer  can  show  he  himself  is  injured  differently 
from  all  other  taxpayers  by  the  operation  of  the 
statute.  The  Mellon  ease  and  every  ease  thereafter 
citing  it  demonstrates  that  principle.  Even  though  an 
expenditure  might  result  in  an  increase  in  taxes  which 
he  is  compelled  to  pay  that  fact  does  not  give  a  tax- 
payer the  right  to  sue.  Arkansas-Missouri  Poiver 
Companjj  v.  Citjj  of  Kennett,  et  ah,  (CCA-8th)  78  F. 
2d  911,  at  page  914;  Fallbrook  Pnhlic  Utility  District 
V.  United  States  District  Court  So.  District  Cali- 
fornia, et  ah,  (CCA-9th)  202  P.  2d  942,  at  page  943, 
and  all  other  cases  cited,  supra.  Moreover,  we  were  un- 
able to  find,  in  a  review  of  the  numerous  decisions  on 
this  subject,  any  case  making  the  distinction  claimed 
by  the  appellants  to  the  effect  that  the  Mellon  rule  is 
only  applicable  when  a  tax  burden  is  involved.  As  a 
matter  of  fact,  in  the  Mellon  opinion  at  262  U.S.  487- 
489,  the  Supreme  Court  expressly  states  that  addi- 
tional taxation  is  a  "matter  of  public,  and  not  of  indi- 
vidual concern." 

A  cursory  examination  of  the  Sheldon  case  discloses 
that  this  Court  held  that  no  justiciable  controversy 
exists,  not  because  there  was  a  failure  to  show  an 
added  tax  burden,  hut  because;  "There  is  nothing  in 
the  pleading  or  proof  to  indicate  that  the  plaintiff 
has  a  particular  right  of  his  own  to  which  injury  is 
threatened,  or  any  interest  distinguishable  from  that 
of  the  general  public  in  the  administration  of  the 
law.  *  *  *"  (174  F.  2d  382,  at  page  384.) 

In  view  of  this  fact  and  for  the  express  reason  that 
this  Coiui  cited  the  Mellon  decision  as  a  basis  for  its 


22 


holding  ill  the  Griffin  case,  it  is  a  compelling  conclu- 
sion that  the  Federal  rule,  which  up  to  that  time 
applied  to  a  taxpayer's  suit  against  the  Federal  Gov- 
ernment, was  then  and  there  made  applicable  to  an 
Alaskan  taxpayer's  suit  against  the  Territorial  Gov- 
ernment. That  this  is  a  valid  interpretation  of  the 
Griffin  case  and  conclusive  evidence  of  this  Court's 
intent  not  to  follow  the  majority  of  state  jurisdictions 
and  the  Territories  of  Puerto  Rico  and  Hawaii  is 
shown,  with  compellmg  force,  by  considering  the- 
Griffin  decision  within  the  context  of  the  following 
statement  made  by  this  Court  in  1936  in  Demmert  v. 
Smith,  82  F.  2d  950,  952  (CCA-9th) : 

"At  the  argument  of  this  case  the  question  was 
raised  as  to  whether  or  not  a  taxpayer  could  bring 
an  action  such  as  this.  The  Supreme  Court  in 
Massachusetts  v.  Mellon,  262  U.S.  447,  486,  43  S. 
Ct.  597,  67  L.  Ed.  1078,  held  that  the  relation  of 
taxpayer  of  the  United  States  to  the  federal  gov- 
ernment is  such  that  he  could  not  maintain  such 
an  action  upon  his  status  of  taxpayer  alone,  al- 
though recogiiizing  that  the  interest  of  the  tax- 
payer of  a  mmiicipality  in  the  application  of  its 
moneys  is  so  immediate  and  direct  as  to  justify 
the  remedy  of  injunction  to  prevent  the  misuse 
of  public  f imds.  A  s  to  whether  or  not  a  taxpayer 
of  Alaska,  a  territory  of  the  United  States,  caw 
maintain  a  taxpayer's  suit  is  a  point  that  need 
not  be  decided  in  this  case  for  reasons  already 
pointed  out  and  we  refrain  from  expressing  any 
option  on  that  question."  (Emphasis  supplied.) 

Therefore,  between  the  date  the  Demmert  decision  was 
handed  down  in  April  of  1936,  when  this  Court  per- 
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mitted  the  applicability  of  the  Mellon  rule  to  an 
Alaskan  taxpayer's  suit  to  pass  sub  silento,  and  the 
date  of  the  Griffin  decision  in  April  of  1949,  the  ques- 
tion of  whether  or  not  an  Alaskan  taxpayer  had  stand- 
ing to  question  the  validity  of  a  Territorial  expendi- 
ture was  wide  open.  During  this  time  the  so-called 
majority  rule  of  the  state  jurisdiction  and  our  sister 
territories  could  be  urged  for  consideration  upon  the 
Coui't.  However,  when  the  Griffin  case  was  decided  in 
April  of  1949,  this  Court  closed  the  question  as  far 
as  the  District  Court  for  the  District  of  Alaska  is 
concerned  and  expressly  and  explicitly  made  the 
Mellon  rule  applicable  to  the  Territory  of  Alaska.  If 
the  appellant  were  frank  about  this  matter,  he  would 
request  the  Court  to  reverse  the  Sheldon  case  rather 
than  attempt  to  distigiiish  it  for  reasons  that  lack 
substance. 

In  smnniarizLUg  therefore,  it  is  clear  that  ])ased 
upon  the  pleadings  and  written  arguments  in  the 
Griffin  case,  one  of  the  main  issues  squarely  before 
this  Court  therein  and  ultimately  decided,  was 
whether  or  not  a  taxpayer  of  Alaska  had  capacity  to 
enjoin  the  alleged  ''wrongful,  illegal  and  unlawful  loss 
of  fimds  of  the  Territory  of  Alaska  *  *  *."  This 
Court,  as  stated  heretofore,  held  that  an  Alaskan  tax 
payer,  as  such,  could  not  so  sue  miless  he  alleged  a 
direct  injury  to  himself  different  from  that  suffered 
by  the  generality  of  taxpayers.  This  rule  is  presently 
in  effect  in  Alaska  and  will  continue  to  be  so  imless 
changed  by  the  Territorial  Legislature  or  this  Court 
reverses  the  Sheldon  case. 
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Appellant  makes  no  attemi^t  to  distinguish  Shelton 
V.  Wade,  130  F.  Supp.  212,  (Alaska  District  Court). 
He  is  in  effect  forced  to  admit  that  it  is  on  "all  fours" 
with  the  case  at  Bar.  Faced  with  this  dilemma  he 
contends  that  Judge  George  W.  Folta,  who  rendered 
the  opinon,  did  not  understand  the  Griffin  case  and 
therefore,  erroneously  concluded  that  he  was  ])omid 
by  it.  In  substance,  ap])ellant,  on  page  34-35  of  his 
brief,  states  that  Judge  Folta  did  not:  (1)  refer  to 
the  statement  in  that  case  concerning  the  burden  of 
Alaskan  taxpayers,  (2)  discuss  the  Valentine  or 
BuscagUa  cases,  or  (3)  discuss  or  appreciate  the  vast 
body  of  state  authorities  allowing  suits  of  this  type 
by  city,  comity  and  state  authorities. 

The  late  Judge  Folta  was  a  thorough  man  and 
was  obviously  aware  of  Judge  Dimond's  opinion 
in  the  Sheldon  case  which  upheld  the  validity  of  a 
taxpayer's  suit  in  Alaska.  However,  he  recognized  the 
binding  effect  of  this  Court's  reversal  of  Judge 
Dimond  and  felt  constrained  to  follow  it.  The  follow- 
ing excerpt  from  Judge  Folta 's  opinion  will  show  that 
he  did  not  give  a  hurried  opinion.  He  not  only  ap- 
preciated the  divergency  of  judicial  views  on  the  issue 
but  fully  understood  and  appreciated  all  views.  He 
cited  all  leading  cases  and  an  A.L.R.  citation  which 
fully  briefed  all  views  including  the  so-called  ma- 
jority view: 

u*  *  *  rpj^p  interest  which  must  be  shown  as  a 
prerecjuisite  to  the  maintenance  of  a  suit  by  a 
taxpaj^er  for  injunctive  relief  is  a  matter  upon 
which  the  authorities  are  divided,  Anno.  58 
A.L.R.  588.    The  weight  of  authority  is  that  the 
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unlawful  diversion  of  fimds  by  a  municipality  or 
state  may  be  enjoined  by  a  taxpayer.  However, 
a  minority  of  the  courts  supports  the  view  that 
states  should  be  allowed  great  latitude  in  making 
appropriations  and  that  they  may  be  restrained 
by  a  taxpayer  only  where  he  is  able  to  show  that 
he  will  suffer  a  direct  injury.  So  far  as  federal 
fimds  are  concerned,  the  question  was  laid  at  rest 
by  the  Supreme  Court  in  Massachusetts  v.  Mellon 
and  Frothingliam  v.  Mellon,  262  U.S.  447,  in 
which  it  was  declared  that  the  doctrine  of  the 
separation  of  powers  precluded  an  examination 
into  the  constitutionality  of  a  statute  except  where 
the  complaining  taxpayer  suffers,  or  is  threatened 
with,  a  direct  injury.  In  Griffin  v.  Sheldon,  78  F. 
Supp.  466,  Judge  Dimond  adopted  the  majority 
view  and,  although  much  could  be  said  in  favor 
of  the  proposition  that  every  state  and  territoiy 
should  be  allowed  to  formulate  its  own  policy, 
particularly  in  view  of  the  remote  relationship 
borne  by  the  taxpayer  to  the  federal  govermnent  as 
compared  with  the  much  closer  relationship  borne 
to  local  govermnent,  Judge  Dimond 's  decision 
was  reversed,  Sheldon  v.  Griffin,  174  F.  2d  382,  on 
the  authority  of  Massachusetts  v.  Mellon,  supra. 
Since  the  plaintiff  has  not  shown  that  he  will 
suffer  muj  injury  that  will  not  he  suffered  im 
common  hy  the  general  public,  he  has  no  standing 
to  sue,  and  hence  the  decision  of  the  Court  of 
Appeals  for  this  Circut  is  dispositive  of  this  con- 
troversy and  requires  that  the  motioti  for  a  pre- 
liminary injunction  he  dismissed  atid  the  restrain- 
ing order  dissolved."   (EmiAasis  supplied.) 

Surely  in  view  of  the  above  statement  from  the 
Court's  opinion,  it  cannot  be  stated  that  Judge  Folta 
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did  not  appreciate  the  significance  of  the  majority 
view.  The  opposite  observation  is  more  appropriate, 
i.e.,  he  fully  appreciated  all  sides  and  felt  constrained 
as  a  matter  of  judicial  conscience  to  follow  this  Court's 
decision  in  Sheldon  v.  Griffin,  supra.  The  apparent 
reason  why  neither  Judge  Folta  nor  Judge  Hodge  con- 
sidered the  tax  burden  statement  in  the  Sheldon  cause 
is  easily  discernible.  As  has  been  heretofore  shown, 
whether  or  not  there  was  a  tax  burden  makes  no  dif- 
ference in  determining  a  taxpayer's  capacity  to  sue. 
The  only  relevant  matter  which  these  two  judges 
and  all  Federal  judges  have  been  concerned  with 
was  whether  the  taxpayer  alleged  and  proved  the 
statute  in  question  imposed  a  direct  injury  on  them- 
selves different  from  that  suffered  by  the  generality  of 
taxpayers.  The  late  Judge  Folta  did  not  discuss  the 
Buscaglia  or  Valentine  cases  because  apparently  nei- 
ther counsel  brought  them  to  his  attention. 

POINT  3. 

AN  ANALYSIS  OF  THE  COMPLAINT  HEREIN  PAILS  TO  DISCLOSE 
THE  EXISTENCE  OF  ANY  ALLEGATION  THAT  A  PAETICULAE 
LEGAL  RIGHT  OF  THE  APPELLANT  IS  BEING  THREATENED 
WITH  INJURY  BY  THE  ADMINISTRATION  OF  CHAPTER  39,  SLA 
1955  OR  CHAPTER  6,  EXT.  SLA  1955. 

Nowhere  in  appellant's  seven-page  Complaint  does 
he  allege  that  he  will  suffer  a  direct  personal  injury 
different  from  that  suffered  by  the  public  generally 
resulting  from  the  administration  of  Chapter  39, 
SLA  1955  and  (Chapter  6,  Ext.  SLA  1955.  To  the 
contrary,  appellant  is  candid  and  alleges  that  he  and 
the  general  public  Avill  suffer  "like  injury  and  dam- 
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age".    Paragraph  3,  page  2  of  the  Complaint  herein 

states  in  part  as  follows: 

*'3.  The  citizen,  resident  taxpayers  of  said  Ter- 
ritory numl^er  many  thonsands.  Plaintiff  and  all 
of  said  persons  are  in  the  same  class  and  are 
affected  by  all  the  matters  and  things  mentioned 
hereinafter  and  are  subject  to  like  in  jury  and 
damage  as  the  injuries  complained  of  in  plaintiff's 
complaint.  *  *  *"  (R.  4.)    (Emphasis  supplied.) 

Under  paragraph  8,  page  5  of  said  Complaint,  it 
is  alleged: 

"*  *  *  and  the  payment  of  said  fmids  for  said 
purpose  will  greatly  increase  the  taxes  which  this 
plaintiff  and  the  other  taxpayers  of  said  Terri- 
tory are  obliged  to  pay  to  maintain  the  Grovern- 
ment  thereof^'  (R.  8.) 

These  allegations  clearly  demonstrate  that  the  ap- 
pellant is  attempting  to  set  aside  an  act  of  the  Alaska 
Legislature  on  the  ground  that,  as  a  result  of  its  en- 
forcement, the  tax  burden  upon  all  Alaskan  taxpayers, 
not  just  upon  the  appellant  alone,  will  be  proportion- 
ately increased,  i.e.,  not  that  he  will  be  hurt  any  more 
than  the  others  l)vit  all  will  he  allegedly  equally  in- 
jured. 

By  failing  to  allege  that  the  enforcement  of  Chapter 
39  and  Chapter  6  threatens  a  violation  of  a  particular 
legal  right  of  his  own,  an  allegation  which  he  could 
not,  in  fact,  make,  the  appellant  has  brought  himself 
squarely  within  the  3Iellon  rule  as  made  applicable  to 
Alaska  by  Sheldon  v.  Griffin  (supra),  and  therefore, 
lacks  capacity  to  maintain  the  action  herein.  Not  only 
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does  the  appellant  fail  to  allege  a  special  type  of  in- ; 
jury  necessary  to  give  him  standmg  to  sue,  but  as  \ 
stated  earlier,  and  which  we  think  is  worthy  of  repeti- 
tion, he  has  alleged  that  he  and  the  general  public 
will  suffer  *'like  injurj^  and  damage". 

POINT  4. 

APPELLANT'S  CONTENTION  THAT  HE,  IN  FACT,  ALLEGED  A 
DIRECT  AND  SPECIAL  INJTJKY  TO  HIMSELF,  THEREBY  EN- 
ABLING HIM  TO  SUE,  IS  NOT  BORNE  OUT  BY  THE  RECORD. 

Appellant's  argument,  foimd  on  page  45  of  his  brief, 
to  the  effect  that  his  injury  is  different  from  that  suf- 
fered by  the  general  public  is  clearly  fallacious. 

He  contends  that  taxpayers  show  injury  not  suf- 
fered in  connnon  hy  the  general  public  once  they  show 
that  public  funds  to  which  they  have  contributed  by 
taxes  are  being  unlawfully  expended. 

This  assertion  demonstrates  a  lack  of  appreciation 
of  the  MeUon,  Griffin  and  Wade  holdings.  When  these 
decisions  alluded  to  the  phrase  "people  generally" 
(Mellon),  or  "the  generality  of  people"  (Grriffin)  or 
"general  public"  (Wade),  they  were  obviously  re- 
feii'ing  to  the  generality  of  taxpayers  as  a  class  and 
not  to  non-taxpayers  such  as  children,  insane  persons 
and  people  in  the  penitentiary.  This  is  so  clear  that 
a  mere  cursory  examination  of  these  decisions  can 
leave  a  reasonable  person  with  no  other  conclusion. 

It  is  apparent  that  these  Courts  meant  what  their 
plain  words  imported,  i.e.,  in  order  to  be  considered 
as  having  capacity  to  enjoin  an  alleged  illegal  ex- 
penditure of  Federal  or  Territorial  funds,  a  taxpayer 
must  allege  and  prove  that : 
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"*  *  *  he  suffers  or  is  iii  imminent  danger  of  sus- 
taining some  direct  injury  as  the  result  of  its 
enforcement,  and  not  merely  that  he  suffers  in 
some  remote  or  indefinite  way  in  common  with 
the  generality  of  people.  *  *  *"  (184  F.  2d,  page 
384.) 

Viewing  this  matter  from  an  objective  point  of  view, 
it  can  hardly  be  disputed  that  thousands  of  Alaskan 
taxpayers  have  paid  their  taxes,  and  like  the  appel- 
lant, none  were  injured  any  differently  than  he  and 
therefore,  neither  they  nor  the  appellant  have  stand- 
ing to  question  the  constitutionality  of  the  statute 
herein  involved.  There  must  be  a  "direct  injury"  to 
the  taxpayer  himself  as  that  term  is  defined  by  the 
Supreme  Court,  before  any  taxpayer  may  bring  suit. 
Cf.  Temi.  Electric  Power  Co.,  et  al.  v.  T.V.A.,  et  al., 
306  U.S.  118,  137,  83  L.  ed.  543,  549. 

Appellant's  oft-repeated  assertion  that  Alaska  has  a 
small  population  and  therefore  should  not  have  the 
Mellon  rule  made  applicable  to  it,  is  an  argument  for 
a  change  of  policy  and  has  no  relevance  to  the  legal 
principle  involved  in  this  litigation.  This  argmnent 
should  be  addressed  to  the   Territorial  Legislature. 

The  Court's  attention  is  directed  to  the  oft-cited 
'■'chain  store"  case  of  State  Board  of  Tax  Commis- 
sioners V.  Jackson,  283  U.S.  527,  75  L.  ed.  1248.  There, 
the  taxpayer,  a  chain  store  owner,  alleged  and  tried 
to  prove  that  he  was  being  injured  differently  than  the 
generality  of  other  taxpayers  and  particularly  that  he 
was  being  discriminated  against  in  favor  of  inde- 
pendent store  owners.  In  that  case  there  was  no  doubt 
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whatever  of  the  taxpayer's  right  or  capacity  to  sue 
for  he  alleged  that  he  and  members  of  his  class  were, 
being  singled  out  for  a  particular  type  of  discrimina-! 
tion.  Though  he  ultimately  failed  in  his  endeavor,  the  I 
jurisdictional  question  of  his  capacity  to  sue  was  never ' 
doubted.   However,  in  the  case  at  Bar,  it  is  impossible 
for  this  i:)laintiff  to  show  that  he  is  being  injured 
differently,  if  at  all,  than  other  taxpayers  in  Alaska 
l)y  the  appropriation  of  money  to  carry  lioth  public 
and  non-public  school  children  to  the  premises  of  the 
nearest  public  school. 


ISSUE  II. 

THE  DISTRICT  COURT,  IN  ITS  DISCRETION,  MAY  AWARD  AT- 
TORNEY'S FEES  TO  A  SUCCESSFUL  LITIGANT  AND  IT 
MAKES  NO  DIFFERENCE  IF  SUCH  A  LITIGANT  BE  TEE 
UNITED  STATES  OR  TERRITORIAL  GOVERNMENT.  Jj 

POINT  1.  1 

UNDER  THE  AUTHORITY  OF  THE  FEDERAL  RULES  OF  CIVIL  PRO- 
CEDURE, TERRITORIAL  LAW,  LOCAL  RULE  25  AND  JUDICIAL 
PRECEDENT,  THE  COURT,  IN  ITS  DISCRETION,  MAY  AWARD 
ATTORNEY'S  FEES  TO  THE  TERRITORIAL  GOVERNMENT  THE 
SAME  AS  SUCH  FEES  MAY  BE  AWARDED  TO  THE  FEDERAL 
GOVERNMENT. 

Section  55-11-51  ACL  A  1949  is  the  pertinent  Terri- 
torial Statute  relevant  to  the  allowance  of  attorneys 
fees  as  costs.  Said  statute  reads  as  follows : 

"§55-11-51.  Compensation  of  attorneys.  The 
measure  and  mode  of  compensation  of  attorneys 
shall  be  left  to  the  agreement,  expressed  or  im- 
plied, of  the  parties;  but  there  may  be  allowed 
to  the  prevailing  party  in  the  judgment  certain 
sums  by  way  of  indemnity  for  his  attorney  fees 
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in  maintaiiiing  the  action  or  defense  thereto, 
which  allowances  are  termed  costs." 

It  is  noted  that  under  this  statute,  the  "prevailing 
party"  is  not  restricted  to  private  persons. 

Rule  54(d),  Federal  Rules  of  Civil  Procedure  pro- 
vides: 

"Costs.  Except  when  express  provision  therefor 
is  made  either  in  a  statute  of  the  United  States 
or  in  these  rules,  costs  shall  be  allowed  as  of 
course  to  the  prevailing  party  imless  the  court 
otherwise  directs;  *  *  *." 

Local  Rule  25   for  the  District   Court  of  Alaska 

states : 

"Rule  25.  Attorney's  Fees. 

(a)  Allowance  to  Prevailing  Party  as  Costs: 

(1)     Unless   the    court,   in   its   discretion, 

otherwise   directs,   the   following   schedule 

of  attorney's  fees  will  be  adhered  to  in 

fixing  such  fees  for  the  prevailing  party  as 

part  of  the  costs  of  action  allowed  by  law : 
*  *  *  5> 

That  attorney  fees  may  be  included  as  an  item  of 
"costs"  appears  to  be  admitted  by  coimsel  for  the 
plaintiff.  See  Pilgrim  v.  Grant,  et  ah,  9  Alaska  417, 
and  compare  Fonio  v.  CoijJe  (CCA-9th),  75  F.  2d  692. 
There  is  also  precedent  which  holds  that  the  allowance 
of  attorney  fees  to  the  prevailing  party  is  customarily 
made  in  the  courts  of  Alaska,  notwithstanding  that 
such  allowance  is  discretionary.  United  States  v. 
Breeden,  et  al,  (Dist.  Ct.,  Alaska)  14  Alaska  214,  110 
F.  Supp.  713. 
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The  right  of  the  Territoiy  to  collect  attorney  fees, 
(not  the  Attorney  General  personally),  if  granted  by 
the  Court,  appears  heretofore  to  have  been  presumed 
or  conceded,  in  most  instances.  See  Territory  of 
Alaska  v.  Alaska  Metals  and  Powers,  A-7044  (Dist. 
Ct.,  1st  Div.) ;  Territory  of  Alaska  v.  Katherine  S. 
Fletcher,  A-7124,  (Dist.  Ct.,  1st  Div.) ;  Territory  of 
Alaska  v.  Paul  Peringer,  A-7023,  (Dist.  Ct.,  1st  Div.) ; 
Byker  v.  Ryker,  Uniform  Support  Action,  A-9206, 
(Dist.  Ct.,  3d  Div.) ;  Marcli  v.  March,  Unifoim  Sup- 
port Action,  A-9160,  (Dist.  Ct,,  3d  Div.)  ;  Smith  v. 
Patrick,  Uniform  Support  Action,  A-9823,  (Dist.  Ct., 
3d  Div.) ;  Arthur  v.  Arthur,  Unifomi  Support  Ac- 
tion A-10,  120,  (Dist.  Ct.,  3d  Div.) ;  Proulx  v.  Proulx, 
Uniform  Support  Action,  A-10,  521,  (Dist.  Ct.  3d 
Div.)  ;  and  Long  v.  Long,  Uniform  Support  Action, 
A-9457,  (Dist.  Ct.,  3d  Div.). 

In  the  case  of  State  of  Missouri  v.  State  of  Illinois, 
et  ah,  202  U.S.  509,  50  L.  ed.  1160-1161,  Illinois  was 
authorized  to  collect  certain  costs  including  "Solici- 
tors' fees."  The  eminent  Supreme  Court  Justice 
Holmes  premised  his  view  principally  on  the  asser- 
tion, that  "*  *  *  there  is  no  reason  why  the  plaintiff 
should  not  suffer  the  usual  consequences  of  failure  to 
establish  its  case."  (Page  600.)  There  is  no  discem- 
able  reason  herein  why  appellant,  who  also  failed  to 
establish  his  case,  should  be  treated  any  differently 
than  other  suitors  who  fail  merely  because  he  chose 
to  sue  the  Territory. 

In  the  State  of  North  Dakota  v.  State  of  Minnesota, 
263  U.S.  583,  68  L.  ed.  461,  the  Supreme  Court  per- 
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mittecl  the  State  of  Minnesota  to  recover  costs  taxed 
against  the  State  of  North  Dakota.  The  opinion  refers 
to  inimerous  cases  wherein  several  states  were  allowed 
to  recover  funds  necessary  to  conduct  the  litigation. 

If  the  Court  determines  that  the  Territory  is  not 
entitled  to  receive  attorney  fees  because  its  legal  offi- 
cers are  salaried  personnel,  it  must  necessarily  apply 
the  same  rule  of  reasoning  to  attorneys  employed  by 
the  United  States  Department  of  Justice,  a  Federal 
Agency,  in  that  the  latter  are  also  "salaried  officers." 
Professor  Moore  in  Volimie  6  of  his  Treatise  on  "Fed- 
eral Practice",  pages  1339-1340,  discusses  the  right  of 
the  United  States  to  recover  costs  as  follows: 

"§54.75.  Costs  For  and  Against  the  United 
States,  its  Officers  and  Agencies;  Governmental 
Corporations.  Blackstone  stated  the  general  com- 
mon law  rule  regarding  the  sovereign  and  costs 
as  follows: 

*The  king  (and  any  person  suing  to  his  use) 
shall  neither  pay  nor  receive  costs ;  for,  besides 
that  he  is  not  included  under  the  general  words 
of  these  statutes,  as  it  is  his  prerogative  not 
to  pay  them  to  a  subject,  so  it  is  beneath  his 
dignity  to  receive  them.' 

"The  United  States  seems  never  to  have  had  any 
kingly  dignity  preventing  it  from  recovering 
costs;  althoug;h  it  has,  in  general,  followed  the 
kingly  prerogative  against  paying  costs.  In  Pine 
River  Logging  Co.  v.  United  States,  the  Court 
stated  the  general  doctrine  in  this  manner: 

'While  the  rule  is  well  settled  that  costs  cannot 
be  taxed  against  the  United  States,  the  rule  is 
believed  to  be  imiversal,  in  civil  cases  at  least, 
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that  the  United  States  recover  the  same  costs 
as  if  they  were  a  private  individual.' 

"If  the  United  States  is  the  prevailing  party  it  is, 
pursuant  to  Rule  54(d),  entitled  under  the  gen- 
eral principle  of  that  Rule  to  costs  as  of  course, : 
'unless  the  court  otherwise  directs',  which  gives 
the  district  court  discretion  to  vary  the  general 
principle:  except  that  an  express  provision  in  a 
statute  of  the  United  States  or  in  the  Federal 
Rules  is  to  control.  Thus  imder  Rule  71  A,  which 
governs  actions  for  the  condemnation  of  property 
under  the  power  of  eminent  domain,  although  the 
United  States  be  the  prevailing  party,  it  is  not 
entitled  to  costs." 

And  see  Vohmie  3,  Federal  Practice  and  Procedure, 
(Barron  and  Holtzoif),  page  29. 

In  Solomon  v.  Welch  (D.C.,  California  1949),  28  F. 
Supp.  823,  the  defendant,  a  Collector  for  the  Bui-eau 
of  Internal  Revenue,  sought  attorney  fees,  although 
represented  by  attorneys  of  the  Federal  Grovernment. 
The  Court  permitted  the  recovery  saying: 

"Finally  it  must  be  assmned  that  those  who 
drafted  this  new  nile  54(d)  knew  the  law  which 
had  prevailed  prior  to  the  adoption  thereof.  Had 
they  intended  to  prohibit  the  allowance  of  costs 
to  an  officer  of  the  United  States,  in  whose  favor 
a  judgment  had  been  rendered,  they  could  easily 
have  so  declared.  Instead,  such  new  rule  ex- 
pressly states:  'Except  when  express  provision 
therefor  is  made  either  in  a  statute  of  the  United 
States  or  in  these  rules,  costs  shall  he  allowed  as 
of  course  to  the  prcvailinr;  party  unless  the  court 
otherwise  directs.  *  *  *"  (Emphasis  supplied.) 
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"It  is  conceded  that  there  is  no  express  pro- 
vision eithei'  in  a  statute  of  the  United  States  or 
in  these  new  rules  which  excepts  the  present  case 
from  the  general  rule  that  'costs  shall  l)e  allowed 
as  of  course  to  the  prevailing  party.'  Likewise 
in  the  action  at  bar  the  court  has  not  otherwise 
directed.  On  the  contrary,  the  judgment  entered 
herein  expressly  awards  costs  to  the  defendant. 

"Hence  we  conclude  that  the  defendant  is  en- 
titled to  recover  all  such  costs  as  would  be 
awarded  to  any  prevailing  party." 

No  valid  distinction  is  suggested  why  a  different 

rule  pertaining  to  costs  as  applied  to  the  United  States 

and  its  jDul^lic  officers  should  exist  when  the  Territory 

of  Alaska  or  the  public  officials  thereof  are  made 

party-litigants  to  a  lawsuit.  The  taxpayers  of  the  Ter- 

1  ritory  should  be  equally  benefited  and  "indemnified" 

j  as  are  the  taxpayers  of  the  United  States  when  the 

!  Federal  Government  collects  costs.    No  provision  in 

I  either  the  United  States  Code  or  the  Alaska  Code  was 

I  found  forbidding  the  Territory  from  collecting  costs, 

including  attorney  fees,  from  an  opposing  party.   Cf. 

;  Section  55-11-51  ACLA  1949. 

In  passing,  it  is  pointed  out  that  nowhere  in  appel- 
lant's brief  does  he  attemi^t  to  explain  how  his  con- 
tention that  the  Territory  should  not  be  awarded  at- 
torney fees  can  be  justified  in  the  face  of  the  fact 
that  the  United  States  Government  is  allowed  attorney 
fees  as  a  matter  of  course. 

It  is  submitted  that  the  practice  which  has  existed 
for  a  period  of  years  both  as  to  the  Federal  Govern- 
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ment  and  the  Territory  should  not  now  be  set  aside. 
Considerable  valuable  time  was  spent  by  the  attorneys 
for  the  Territory  in  preiiaring  and  researching  the 
above  entitled  case  which  otherwise  could  have  been 
applied  to  the  collection  of  revenue  or  matters  of  far 
more  importance. 

POINT  2. 

APPELLANT'S  CONTENTIONS  THAT:  (1)  THE  COtTRT,  IN  ITS  DIS- 
CRETION, SHOULD  DENY  ATTOHNEY'S  PEES  TO  THE  TERRI- 
TORY, (2)  THE  TERRITORY  IS  NOT  A  "PARTY",  AND  (3) 
DEFENDANTS  ARE  SALARIED  OPFICIALS  AND  NOMINAL  DE- 
FENDANTS ONLY  AND  HENCE,  NOT  ENTITLED  TO  ATTOR- 
NEY'S FEES,  ARE  UNTENABLE. 

Counsel  for  the  appellant  advances  the  following 
arguments  why  the  Territoi-y  should  not  he  awarded 
attorney's  fees: 

(1)  That  the  Court  in  its  discretion  should 
deny  attorney  fees  to  the  Territory  of  Alaska; 

(2)  That  the  Territory  of  Alaska  is  "not  a 
party"  to  the  action;  and 

(3)  That  the  defendants  are  nominal  party- 
defendants  only,  salaried  officials  of  the  Terri- 
tory and  have  not  incurred  any  personal  expense. 

Regarding  Contention  No.  1. 

As  stated  above,  the  general  rule  is  "that  costs 
should  be  allowed  as  of  course  to  the  prevailing  party 
unless  the  Court  otherwise  directs".  Rule  54(d), 
F.R.C.P.,  and  in  Alaska,  the  prevailing  party  is  cus- 
tomarily allowed  attorney  fees.  Ignited  States  v. 
Breeden,  et  al.  (supra).  It  was  in  the  discretion  of 
the  District  Court  to  award  attorney  fees  and  so  long 
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as  such  fees  are  not  unreasonable,  they  should  not  he 
set  aside. 

Regarding  Contention  No.  2. 

Ofttimes  actions  are  ))rought  against  Territorial 
officers  which  are  actually  against  the  Territory  itself. 
Pacific  America))  Fisheries  v.  Territory,  7  Alaska 
147.  The  material  fact  in  determining  whether  the 
suit  against  a  public  officer  or  officers  is  one  against 
the  Territorial  Government  depends  not  on  the  char- 
acter of  the  defendant's  office  but  on  the  nature  of 
the  suit  or  of  the  relief  demanded.  See  86  C.J.S., 
646,  Territories,  Section  38.  The  relief  sought  in  plain- 
tiff's complaint  is  to  enjoin  the  defendants,  public 
officials,  from  performing  certain  fmictions  relating 
to  the  office  they  hold.  The  prayer  does  not  seek  to 
enjoin  individual  acts  of  these  officers,  personal  in 
nature,  but  rather  acts  which  directly  relate  to  the 
ordinary  duties  of  their  office.  The  action  is,  in  fact, 
against  the  Territory  of  Alaska. 

The  Attorney  General  of  the  Temtory  of  Alaska 
is  the  legal  advisor  "for  the  Treasurer"  and  "other 
officers  of  the  Territory".  See  Section  9-1-5,  ACLA 
1949.  As  such,  he  has  the  obligation  of  representing 
these  persons  in  all  legal  matters  and  necessarily  any 
monies  collected  for  attorney  fees  must  l)e  transmitted 
to  the  Attorney  General's  employer,  the  Territorial 
Government. 

Even  assimiing  plaintiff's  contention  that  the  ac- 
tion is  not  against  the  Territory  but  against  cei-tain 
"public    officials",    the    case    of   Solomon    v.    Welch 
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(supra),  clearly  authorizes  recovery  of  attorney  fees 
by  a  public  officer,  it  being  presumably  recognized 
that  such  monies  would  l)e  held  in  trust  for  and  paid 
over  to  the  govermnent  they  represent. 

Regarding  Contention  No.  3. 

The  discussion  in  the  preceding  paragraph  would 
likewise  apply  herein.  The  fact  that  a  public  officer 
is  salaried  should  not  preclude  the  employing  sov- 
ereign from  recovering  costs.  The  taxpayers  of  Alaska 
should  be  indeimiified  for  the  time  these  officials  were 
required  to  devote  towards  this  matter  which  could 
otherwise  have  been  employed  in  more  pressing  office 
business. 

Nor  is  there  any  validity  in  ijlaintiff's  argiunent 
that  to  allow  the  Territory  reimljursement  or  indem- 
nity for  the  public  expenses  involved  in  effect  is  an 
"assessment  of  a  penalty  against  the  plaintiff  tax- 
payer." The  cost,  solely  attorney  fees,  being  sought 
herein  is  not  requested  as  a  pvmishment  but  only  as 
a  recovery  of  a  portion  of  the  over-all  expenses  in- 
cui-red  ))y  the  Territory  in  this  action. 

The  Territorial  Treasurer,  et  al.,  as  "nominal  party  defendants". 
It  is  inconceivable  how  the  plaintiff  could  maintain 
an  action  against  only  "nominal  party  defendants" 
when  he  specifically  sought  to  enjoin  their  actions  in- 
sofar as  they  attempt  to  perpetuate  the  provisions  of 
Chapter  39  of  the  Session  Laws  of  Alaska,  1955.  Par- 
agraph 10  of  his  Complaint  reads  as  follows: 

"10.     Said  intention  and  acts  of  defendants  to 
enforce  and  implement  said  legislation  by  paying 
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out  public  money  for  the  transportation  of  pupils 
to  sectarian  and  denominational  schools  will  in- 
jure and  take  from  plaintiff  and  the  other  tax- 
payers of  said  territory  their  said  property  and 
property  rights,  and  will  cause  him  and  them  ma- 
terial and  irreparable  loss." 


CONCLUSION. 

For  the  reasons  above  stated  the  Court  is  respect- 
fully requested  to  affirm  the  lower  Court's  decision 
that  apiDellant  has  no  capacity  to  sue  and  the  Terri- 
tory is  entitled  to  attorney  fees. 

Dated,  Jimeau,  Alaska, 
October  5, 1956. 

J.  Gerald  Williams, 

Attorney  General, 

Edward  A.  Merdes, 

Assistant  Attorney  General, 

Henry  J.  Camarot, 

Assistant  Attorney  General, 

Attorneys  for  Appellees. 


(Appendices  "A",  "B",  "C"  and  "D"  Follow.) 
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Appendix  "A" 

CHAPTER  39,  SESSION  LAWS  OF  ALASKA,  1955. 

AN  ACT 

To  promote  the  public  health,  safety,  and  welfare  by 
providing  transportation  for  children  attending 
schools  in  compliance  with  compulsory  education 
laws. 

(H.  B.  40) 

Be  it  Enacted  by  the  Legislature  of  the  Territoiy  of 
Alaska : 


► 


Section  1.     The  Legislature  recognizes  these  facts: 

(a)  Attendance  at  schools  for  all  children  be- 
tween the  ages  of  seven  and  sixteen  years  is  com- 
pulsory, except  in  those  cases  where  a  child,  re- 
siding more  than  two  miles  from  his  school,  is  not 
furnished  with  transportation. 

(b)  The  health  of  all  childi-en  is  endangered 
by  requiring  them  to  walk  long  distances  to  school 
m  inclement  weather;  and  their  safety,  also,  is 
endangered  in  requiring  them  to  so  walk  to  their 
schools  along  highways  that  have  no  sidewalks. 

Therefore,  in  order  to  protect  the  health  and  safety 
of  all  school  children  in  Alaska,  and  to  achieve  the 
objectives  of  the  compulsory  education  laws  of  Alaska, 
this  statute  is  enacted. 

Section  2.  In  those  places  in  Alaska  where  trans- 
portation is  provided  under  Section  37-2-8  ACLA  1949 
for  children  attending  public  schools,  transportation 
shall  likewise  be  provided  for  children  who,  in  com- 
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pliance  with  the  compulsory  education  laws  of  Alaska, 
attend  non-jDublic  schools  which  are  administered  in 
compliance  with  Sections  37-11-1,  37-11-2  and  37-11-3 
ACLA  1949,  where  such  children,  in  order  to  reach  | 
such  non-public  schools,  must  travel  distances  compar- 
able with,  and  over  routes  the  same  as,  the  distances 
and  routes  over  which  the  children  attending  public 
schools  are  transported. 

Section  3.  This  Act  shall  be  administered  by  the 
Commissioner  of  Education  imder  the  direction  and 
super^dsion  of  the  Territorial  Board  of  Education, 
and  the  total  cost  of  all  such  transportation  shall  be 
paid  from  funds  appropriated  for  that  purpose  by 
the  Legislature. 


Appendix  "B" 

CHAPTER  6,  EXTRAORDINARY  SESSION  LAWS 
OF  ALASKA,  1955. 

["TRANSPORTATION  TO  SCHOOLS  

\    TOTAL   $1,250,000.00" 

(commingled  fmids  for  public  and  private  schools) 


Appendix  "C" 

48  U.S.C.A.  §77. 

<<*  *  *  j^Qp  shall  any  public  money  be  appropri-jD 
ated  by  the  Territory  or  any  municipal  corpora-liii 
tion  therein  for  the  support  or  benefit  of  any  sec-' 
tarian,  denominational,  or  private  school,  or  any 
school  not  under  the  exclusive  control  of  the  Gov- 
ernment; *  *  *." 


Appendix  "D" 

Rule  25(a)  (1)  of  the  New  Uniforai  Rules  of  the 
District  Court  for  the  District  of  Alaska  reads  in 
part  as  follows : 

"Rule  25.    Attorney's  Fees. 

(a)  Allowance  to  Prevailing  Party  as  Costs: 

(1)  Unless    the    court,    in    its    discretion, 

otherwise  directs,  the  following  schedule  of 

attorney's  fees  will  be  adhered  to  in  fixing 

such  fees  for  the  prevailing  party  as  a  part 

of   the    costs    of    action   allowed   by   law: 
*  *  *  >> 
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APPELLANT'S  REPLY  BRIEF. 


INTRODUCTION. 

It  is  a  imiversal  rule  in  both  state  and  federal 
Courts  that  a  city  or  county  taxpayer  sustains  a  direct 
and  special  injury  entitling  him  to  sue  where  he  shows 
that  city  or  comity  officials  are  about  to  make  an  il- 
legal expenditure   of  tax-derived  public   fimds.    In 


Massachusetts  v.  MeUon,  262  U.  S.  447,  the  United 

States  Supreme  Court  points  out : 

"The  interest  of  a  taxpayer  of  a  municipality  in 
the  application  of  its  moneys  is  direct  mid  im- 
mediate, and  the  remedy  by  injimction  to  prevent 
their  misuse  is  not  inappropriate." 

See  also  Crampton  v.  Zabriskie,  101  U.  S.  601 ;  Dore- 
mtis  V.  Board  of  Education,  342  U.  S.  429,  433-434; 
Everson  v.  Board  of  Education,  330  U.  S.  1 ;  Valentine 
V.  Robertson,  300  Fed.  521  (9th  Cir.,  1924) ;  and  18 
McQuilUn,  Municipal  Corporations  (3rd  Ed.)  §52.04. 

It  is  also  a  well-nigh  universal  rule  that  state  tax- 
payers sustain  a  direct  and  immediate  injury  entitling 
them  to  seek  an  in j  miction  when  they  show  that  an 
unlawful  expenditure  of  tax-derived  state  fimds  is 
threatened.  Thus  in  Herr  v.  Rudolph,  75  N.  D.  91,  25 
N.  W.  2d  916,  the  Coiu-t  relied  upon  the  coimty  tax- 
payer cases  to  uphold  a  suit  by  a  state  taxpayer,  say- 
ing: 

"It  is  true  that  these  [city  and  county  taxpayer] 
cases  do  not  involve  the  expenditure  of  state 
f mids  but  we  can  see  no  reason  why  the  fact  that 
the  instant  case  does  should  i-ender  the  rule  there 
applied  inapplicable  here." 

In  our  opening  brief  we  cited  illustrative  cases 
from  thirty  state  jurisdictions  which  u]ihold  suits  by 
state  taxpayers.  Api)ellees'  counsel  pur])ort  to  have 
foimd  five  states  not  in  accord.  But  the  Louisiana  case 
they  cite  was  long  ago  overruled.  See  Graham  v. 
Jones,  198  I.a.  507,  3  So.  2d  761.  The  Oregon  case  has 
been  distinguished  and  is  not  followed  in  cases  like 


ours.  See  State  v.  Metschmi,  32  Ore.  372,  46  Pac.  791, 
and  Evmihoff  v.  State  Industrial  Ace.  Com.,  78  Ore. 
503,  154  Pac.  106.  And  serious  doubt  has  been  cast 
on  the  Washington  authorities  in  cases  such  as  ours 
where  the  Attorney  Oeneral  elects  to  defend  the  state 
officials.  See  Reiter  v.  Wallgren,  28  Wash.  2d  872,  184 
Pac.  2d  571.  We  therefore  justifiably  assert  that  state 
taxpayer  suits  are  today  ahnost  imiversally  allowed. 

Moreover,  this  almost  universal  rule  allowing  city, 
county,  and  state  taxpayer  suits  has  been  applied 
again  and  again  to  allow  suits  by  territorial  taxpayers 
seeking,  in  cases  like  ours,  to  restrain  the  unlawful 
diversion  of  tax-derived  territorial  fimds.  The  Su- 
preme Court  of  Hawaii  and  the  Court  of  Appeals  for 
the  First  Circuit  have  both  pointed  to  the  direct  and 
special  interest  of  taxj^ayers  of  the  Territories  of 
Hawaii  and  Puerto  Rico  in  preventing  an  unlawful 
expenditure  of  tax-derived  territorial  fmids.  For  ex- 
ample, in  Castle  v.  Secretary  of  Haxvaii,  16  Hawaii 
769,  776,  the  Court  said: 

"While  equity  has  not  jurisdiction  to  determine 
political  rights  but  is  confined  to  questions  af- 
fecting rights  of  property,  it  appears  to  us  that 
the  case  presented  by  the  plaintiff  in  Us  capacity 
as  a  taxpayer  comes  within  equitable  jurisdiction 
for  protection  of  property  rights  against  acts  of 
executive  officers  under  unconstitutional  statutes." 
(Emphasis  ours.) 

See  also  Buscaglia  v.  District  Court  of  San  Juan,  145 
F.  2d  274  (1st  Cir.,  1944),  Cer.  Den.  323  U.  S.  793; 
Lucas  V.  American  Hawaiian  E.  <&  C.  Co.,  16  Hawaii 


80 ;  and  Castle  v.  Kapena,  5  Hawaii  27 ;  cf.  Bradfield  v. 
Roberts,  175  U.S.  291. 

We  come,  then,  to  the  conditions  of  the  only  real 
exception  to  the  rule  allowing  taxjiayers  to  oliject  to 
the  unlawful  diversion  of  tax-derived  public  funds. 
This  exception  arises  only  when : 

(1)  Taxpayers  of  the  United  States  sue; 

(2)  To  prevent  an  unlawful  diversion  of  fimds 
from  the  United  States  Treasury. 

In  this  area  onJy  have  taxpayer  suits  generally  been 
disallowed.  There  are  at  least  foui'  reasons  for  in- 
sistence upon  these  conditions  for  this  exception. 

First,  a  suit  by  a  United  States  Taxpayer  to  chal- 
lenge the  validity  of  a  Congressional  appropriation 
necessarily  involves  a  review  by  one  branch  of  the 
Federal  Grovernment  (the  Judiciary)  of  the  acts  of 
another  (the  Legislative  or  Executive).  Hence,  a  con- 
flict with  the  Separation  of  Powers  Doctrine  of  the 
Federal  Constitution  exists  where  no  justiciable  con- 
troversy is  presented.  Secondly,  the  mass  of  United 
taxpayers  today  numbers  in  the  tens  of  millions ;  and 
to  allow  taxpayer  suits  on  the  national  level  woidd 
necessarily  open  the  doors  of  the  Federal  Courts  to 
literally  tens  of  millions  of  taxpayer  suits  every  time 
a  single  Congressional  appropriation  is  made.  Third, 
since  United  States  District  Courts  (as  distinguished 
from  territorial  District  Courts)  are  traditionally  and 
constitutionally  Courts  of  very  limited  jurisdiction, 
the  whole  process  of  handling  hordes  of  suits  by  United 
States  Taxpayers  would  pose  countless  new  legal  and 


administrative  problems.  Finally,  while  equitable  tax- 
payer suits  on  the  city,  county,  territorial,  and  state 
levels  involve  a  substantial  and  measurable  loss 
on  the  pai-t  of  taxpayers,  most  United  States  Tax- 
payer suits  would  involve  only  an  infinitesimal,  im- 
measurable, and  thus  "de  minimis"  loss,  justifying 
the  conclusion  that  no  real  "case"  or  "controversy" 
would  be  presented  mthin  the  meaning  of  Article  III, 
Section  2  of  the  Federal  Constitution. 

In  short,  policy  reasons  of  a  imique  and  important 
nature  distinguish  suits  by  United  States  Taxpayers 
from  those  by  local,  territorial,  or  state  taxpayers. 
As  the  Court  of  Appeals  for  the  First  Circuit  ex- 
plained so  well  in  the  Buscaglia  case,  145  F.  2d  284: 

"In  Commonwealth  of  Mmsachivsetts  v.  Mellon, 
the  Supreme  Court  decided  as  a  question  of  first 
impression  that  a  federal  taxpayer's  interest  in 
monies  in  the  United  States  Treasury  is  shared 
with  so  many  others,  is  so  comparatively  minute 
and  indeterminable,  'and  the  effect  upon  future 
taxation,  of  any  payment  out  of  the  funds,  so  re- 
mote, fluctuating  and  imcertain,  that  no  basis  is 
afforded  for  an  appeal  to  the  preventive  powers 
of  a  court  of  equity.'  [262  U.S.  447,  43  S.  Ct.  601, 
67  L.  Ed.  1078].  Then  on  grounds  of  public  pol- 
icy it  reinforced  its  conclusion  that  a  federal  tax- 
payer, imlike  a  municipal  one  with  respect  to  mu- 
nicipal funds,  has  no  standing  to  seek  an  injimc- 
tion  against  an  alleged  illegal  expenditure  of 
federal  fimds,  and  then  said  that  when  no  justi- 
ciable controversy  was  before  it,  the  doctrine  of 
separation  of  powers  prevented  it  from  interfer- 
ing with  the  action  of  executive  officials  on  the 


gromid  that  the  statutes  luider  which  they  were 
acting  were  unconstitutional.  It  said:  'We  have 
no  power  per  se  to  review  and  annul  acts  of  Con- 
gress on  the  ground  that  they  are  unconstitu- 
tional.' The  language  of  the  court  in  Common- 
wealth of  Massachusetts  v.  Mellon  was  directed 
to  a  case  involving  the  relation  of  an  individual 
taxpayer  to  the  Federal  Government.  The  inter- 
est of  such  an  individual,  as  affected  by  an  alleged 
illegal  expenditure  of  federal  funds,  was  regarded  i 
as  so  minute,  indeterminable,  and  remote,  as  not 
to  present  any  substantial  case  or  controversy  in] 
the  constitutional  sense  between  the  plaintiff  anc 
the  Secretaiy  of  the  Treasury.  BUT  THE  Rl 
LATION  OF  A  TAXPAYER  TO  THE  GOV- 
ERNMENT OF  PUERTO  RICO  IS,  AS  A 
MATTER  OF  DEGREE,  NOT  SO  ATTENU- 
ATED;" (Emphasis  ours.) 

Respondents  have  supplied  no  valid  answer  to  these 
compelling  points.  Instead,  they  misstate  the  facts  in 
Sheldon  v.  Griffin,  174  F.  2d  382  (9th  Cir.,  1949). 
They  ignore  the  express  declaration  of  the  Court  in 
that  case  at  174  F.  2d  383,  that  "THE  AMENDMENT 
UNDER  ATTACK  ADDS  NOTHING  TO  THE 
BURDEN  OF  THE  TAXPAYERS  OF  ALASKA."  \ 
They  fallaciously  argue  that  the  exceptional  iiile  dis- 
allowing suits  by  United  States  Taxpayers  with  re- 
spect to  Congi-essional  appropriations  has  applicabil- 
ity to  any  type  of  taxpayer  suit,  inchiding  those  by 
territorial  taxpayers.  And  they  crown  their  efforts 
with  the  patently  erroneous  proposition  that  taxpay- 
ers as  a  class  suffer  no  injury  different  from  that  of 


the  general  public  when  tax-derived  public  funds  are 
illegally  diverted. 

We  shall  take  up  these  contentions  in  the  following 
order. 


ARGUMENT. 

I.  THE  CONTENTION  OF  APPELLEES  AND  THE  CONCURRENCE 
OF  THE  DISTRICT  COURT  THAT  TAXPAYERS  AS  A  CLASS 
SUFFER  NO  INJURY  DIFFERENT  FROM  THAT  OF  THE  GEN- 
ERAL PUBLIC  WHEN  TAX-DERIVED  PUBLIC  FUNDS  ARE 
ILLEGALLY  SPENT  IS  PATENTLY  ERRONEOUS.  IT  IS  PRE- 
CISELY BECAUSE  TAXPAYERS  DO  SUFFER  DIRECT,  SPE- 
CIAL, AND  IMMEDIATE  INJURY  THAT  THEY— AS  DISTIN- 
GUISHED FROM  MEMBERS  OF  THE  GENERAL  PUBLIC— ARE 
ALLOWED  TO  BRING  CLASS  SUITS  TO  CHALLENGE  IL- 
LEGAL EXPENDITURES. 

In  the  Court  below  appellees  moved  to  dismiss  on 
the  ground  that  the  complaint  did  "not  allege  that 
the  plaintiff  will  suffer  any  injury  that  will  not  be 
suffered  in  common  by  the  general  public".  (Tr.  13.) 
The  District  Court  erroneously  agreed  with  this  thesis, 
declaring  (Tr.  23) : 

"I  am  unable  to  find  from  the  allegations  of  the 
complaint  that  plaintiff  has  alleged  any  injury 
different  from  that  of  the  general  public.  In  fact, 
the  allegations  of  the  complaint  as  noted  above 
are  quite  to  the  contrary.  Nor  can  I  agree  that 
the  term  'general  public'  is  any  different  in  the 
legal  sense  used  than  'resident  taxpayers/  which 
'number  many  thousands.'  "  (Emphasis  ours.) 

These  contentions  and  conclusions  are  wrong.  They 
ignore  the  fact  that  plaintiff  pleaded,  confirmed  by 


the  District  Court,  that  plaintiff  is  a  citizen,  resident, 
taxpayer;  that  all  citizen,  resident,  taxpayers 
are  in  the  same  class  as  plaintiff  and  will  suffer 
like  injury;  that  the  funds  appi'opi'iated  are  ob- 
tained from  taxes  paid  by  plaintiff  and  the 
taxpayers  he  represents;  that  the  fimds  so  appro 
priated  will  be  spent  for  illegal  purj^oses  and  will 
thereby  be  lost  from  the  public  funds  of  the  Territory; 
that  such  payment  "will  greatly  increase  the  taxes 
which  this  plaintiff  and  the  other  taxpayers  of  said^ 
Territory  are  obliged  to  pay;"  and  that  said  action 
will  therefore  "injure  and  take  from  plaintiff  and  the 
other  taxpayers  of  said  Territory  their  property  and 
property  rights,  and  will  cause  him  and  them  irrepar- 
able loss".  (Tr.  4-11.) 

What  clearer  statement  of  a  claim  for  direct,  spe- 
cial and  immediate  injury  could  be  madel  Plaintiff 
as  a  taxpayer  is  injured.  He  sues  for  himself  and  the 
othei"  taxpayers  of  his  class  who  are  also  injured.  He 
and  they  are  injured  because  tax-derived  fimds  will 
be  spent  for  unconstitutional  purposes.  The  injury  is 
direct,  immediate,  and  measurable  in  a  Territory  with 
less  than  130,000  persons.  The  injury  occurs  because 
this  statute  appropriates  Territorial  money  and  there- 
by adds  to  the  burden  of  the  taxpayers  of  Alaska^  Cf. 
Sheldon  v.  G-riffin,  174  F.  2d  383  (There,  "the  amend- 
ment umler  attack  adds  nothing  to  the  burden  of  the 
taxpayers  of  Alaska"). 

Appellees'  coimsel  apparently  have  realized  the  er- 
ror of  their  argiunent  that  tlie  injury  here  differs 
in  no  way  from  that  of  the  general  public.    Recall, 
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both  appellees  and  the  trial  Court  claimed  plain- 
tiff's f)leading  showed  no  injury  to  plaintiff  dif- 
ferent from  that  of  the  *' general  public." 

This  is  an  ancient  and  often  rejected  argument.  Ap- 
pellees apparently  have  seen  this  from  reading  the 
cases  we  cited  in  our  opening  brief.  For  we  now  find 
appellees  attempting  to  disavow  their  former  conten- 
tion by  posing  a  new  question.  They  now  ask 
(R.R.B.  2) : 

"Whether  an  Alaskan  taxpayer  as  such,  has 
standing  to  challenge  the  constitutionality  of  a 
Territorial  statute  authorizing  the  expenditure  of 
Territorial  fimds  when  he  failed  to  allege  that  as 
a  result  of  the  enforcement  thereof  he  suffered 
a  direct  'legal  injury'  different  from  that  suffered 
by  the  generality  of  taxpayers." 

Note  how  appellees  no  longer  talk  of  the  "general 
public."  They  now  refer  to  the  ''generality  of  tax- 
payers." But  in  this  shift  they  concede  their  whole 
case.  For  appellees  apparently  recognize  now  that 
taxpayers  do  suffer  injuiy  different  from  that  of  the 
general  public  when  tax-derived  public  funds  are  il- 
legally diverted.  So  they  now  assert  plaintiff  has 
shown  no  injury  different  from  that  of  the  "gener- 
ality of  taxpayers"  (not  general  public). 

And  even  if  so,  appellant  may  sue ! 

Taxpayers  as  a  class  have  been  injured.  And  that 
is  precisely  why  plaintiff  has  the  standing  to  bring  a 
class  suit.  He  sues  to  prevent  any  further  direct,  im- 
mediate and  special  injury  to  himself  and  the  tax- 
payers he  represents. 
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A  moment's  glance  at  cases  involving  taxpayer  suits 
make  two  points  crystal  clear:  (1)  Taxpayer  suits 
are  class  actions,  maintained  by  one  or  more  of  the 
group  of  taxpayers  on  behalf  of  the  gToup  as  a  whole. 
Obviously,  therefore,  plaintiff  sustains  the  same  in- 
jury as  those  in  the  injured  class  of  taxpayers  he 
represents.  (2)  Taxpayers  individually  and  as  a  class 
sustain  an  injury  different  from  that  of  the  general 
public  where  an  imlawful  diversion  of  tax-derived 
funds  is  involved.  The  only  exception  to  this  latter 
rule  is  in  the  case  of  (1)  taxpayers  of  the  United 
States  (2)  to  prevent  an  unlawful  diversion  of  funds 
from  the  United  States  Treasury  where  the  Supreme 
Court  has  held,  for  special  policy  reasons,  that  the 
difference  between  the  injurj^  to  a  United  States 
Taxpayer  and  that  to  a  memlDer  of  the  general  public 
is  so  remote  and  immeasurable  as  to  be  "de  minimis." 

It,  therefore,  matters  little  to  us  whether  appellees 
take  their  original  position  that  territorial  taxpayers 
sustain  no  injury  different  from  that  of  the  general 
public  when  tax-derived  territorial  funds  are  illegally 
expended ;  or  whether  appellees  pursue  their  irrelevant 
argmnent  that  plaintiff's  injury  as  a  taxpayer  is  no 
different  from  that  of  other  territorial  taxpayers. 
Plaintiff  said  enough  when  he  alleged  that  he  and  all 
taxpayers  similarly  situated  will  be  injured  by  an  il- 
legal expenditure  of  tax-derived  public  funds  which 
will  add  to  their  burden  of  taxes.  It  is  because  the 
taxes  of  plaintiff  and  those  he  represents  will  be  il- 
legally diverted  to  unconstitutional  purposes  that  tax- 
payers as  a  class  are  injured  and  are  entitled  to  sue. 
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And  because  taxpayers  as  a  class  are  directly  injured 
by  reason  of  having  their  tax  money  spent  for  illegal 
purposes,  their  interest  and  injury  are  entirely  dif- 
ferent from  the  mere  political  interest  of  or  injury 
to  the  general  public. 

A  review  of  some  of  the  important  taxpayer  cases 
will  make  obvious  the  fallacious  reasoning  of  both 
the  District  Court  and  appellees. 

A  clear  answer  to  appellees'  argiunents  can  be  found 
in  a  very  recent  case  challenging  the  constitutionality 
of  appropriations  of  tax-derived  public  funds  for 
parochial  school  bus  transportation  and  other  sec- 
tarian purposes.  In  Berghorn  v.  Reorganised  School 
Dist.  No.  8,  260  S.W.  2d  573,  the  Missouri  Supreme 
Court  said  at  pages  581-582 : 

"It  is  admitted  that  plaintiffs  and  each  of  them 
are  residents  and  taxpayers  of  the  state  of  Mis- 
souri and  of  their  respective  school  district.  As 
such  taxpayers,  there  can  be  no  question  as  to 
their  right  and  legal  capacity  to  bring  and  main- 
tain this  action  for  themselves  and  on  hehalf  of 
all  others  similarly  situated  to  enjoin  the  unlaw- 
ful expenditure  of  public  funds.  In  such  case 
proof  of  illegal  and  unconstitutional  expenditure 
of  such  public  funds  is  sufficient  to  show  private 
pecuniary  injury,  because  of  the  taxpayer's  equit- 
able ownership  of  such  funds  and  his  liability  to 
replenish  any  deficiency  resulting  from  the  mis- 
appropriation. Castilo  V.  State  Highivay  Comm., 
312  Mo.  244,  262,  279  S.W.  673;  Harris  v.  Lang- 
ford,  277  Mo.  527,  211  S.W.  19,  21;  52  Am.  Jur. 
p.  3,  Taxpayers'  Actions,  Sec.  3.  If  funds  raised 
by  taxation  and  expressly  set  apart  by  law  for 
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the  estalilishnient  and  maintenance  of  free  public 
schools  are  imlrnvfully  expeiided  upon  other  and 
different  schools,  to-wit,  parochial  and  sectarian 
schools,  contrary  to  the  constitutional  mandate,  as 
specifically  pleaded  by  plaintiffs,  the  necessary 
conclusion  is  that  the  burden  of  taxation  on  the 
resident  tax-paying  citizens  will  be  increased.  The 
free  piiblic  schools  r-equired  by  law  to  be  estab- 
lished and  maintained  will  have  to  be  established 
and  maintained  out  of  additional  funds  raised  to 
replace  the  fimds  unlawfully  diverted.  Further, 
it  has  been  held  that  in  such  a  case  as  this,  'where 
public  interests  are  involved  and  public  fimds  are 
about  to  be  dissipated  for  an  illegal  purpose,'  a 
taxpayer  may  maintain  the  action  without  being 
required  to  show  at  the  trial  the  extent  of  the 
damage  which  he  may  sustain  if  the  injimction  be 
refused."  [Emphasis  ours] 

Earlier,  in  Castilo  v.  State  Hightvay  Commission, 
312  Mo.  244,  279  S.W.  673,  the  Missouri  Supreme 
Court  pointed  up  the  distinction  between  taxpayers 
and  the  general  public,  stating  at  279  S.W.  675: 

"The  jDctition  before  us  contains  allegations  of 
fact  that  defendant  is  about  to  cause  to  be  con- 
structed a  road  without  authority  of  law  and  con- 
trary to  statute,  and  will  unlawfully  appropriate 
and  expend  thereon  large  sums  of  money,  raised 
and  to  be  raised  by  taxation,  which  have  been 
provided,  designated,  and  set  apart  for  the  one 
purpose  of  constructing  other  and  different  roads, 
to  the  irreparable  injury  of  plaintiffs,  and  that 
they  have  no  ade(iuate  remedy  at  law.  Resjjondent 
says  that  the  petition  does  not  show  that  plam- 
tiffs'  taxes  have  or  will  be  increased  by  the  acts 
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of  which  they  complain,  or  that  they  will  suffer 
peculiar  damage.  The  petition  does  not  disclose 
the  character  or  extent  of  plaintiffs'  property, 
where  situated  or  how  specially  affected  by  de- 
fendant's alleged  milawful  acts,  unless  it  be 
through  an  increase  in  the  burden  of  taxation. 
The  allegation  that  plaintiffs  are  resident  tax- 
payers, suing  for  themselves  and  all  other  persons 
similarly  situated,  is,  however,  a  precursor  of 
other  alleged  facts  evidently  intended  to  show 
that  they  will  suffer  special  injury  in  this  way, 
and  to  support,  the  general  allegation  of  irrepar- 
able injury.  The  act  of  the  General  Assembly 
establishing  certain  highways  and  creating  a 
State-wide  comiected  system  of  hard-surfaced 
public  roads  extending  into  each  comity  of  the 
state,  to  be  located,  acquired,  constructed,  and  im- 
proved, and  ever  after  maintained  as  public  roads 
by  the  state  of  Missouri,  is  pleaded.  //  plaintiffs 
are  resident  taxpaying  citizens,  the  cost  of  con- 
structing hightvays  authorized  by  latv  will  be  paid, 
not  by  the  entire  public,  but  by  the  taxpaying 
class  of  which  plaintiffs  are  members,  atid.  ivhich 
they  here  represent.  If  funds  raised  by  taxation, 
and  expressly  set  apart  by  law  for  the  construc- 
tion of  certain  highways  designated  by  statute, 
are  expended  upon  other  and  different  highways 
not  authorized  by  law,  as  plaintiffs  speciiically 
plead,  the  necessary  conclusion  from  the  facts 
pleaded  is  that  the  burden  of  taxation  on  resident 
taxpaying  citizens  will  be  increased.  The  roads 
lawfully  designated  will  have  to  be  constructed 
and  maintained  out  of  additional  funds  raised  to 
replace  money  milawfully  diverted.  Failure  to 
allege  the  ultimate  fact  that  plaintiffs'  taxes  will 
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be    increased   when    this    conclusion   necessarily 
arises  from  facts  sufficiently  pleaded  is  not  mate- 
rial. 
******* 

"It  appears  from  the  petition,  therefore,  that 
plaintiffs  have  a  special  interest  in  the  subject- 
matter  of  this  suit,  distinct  from  the  general  pub- 
lic, and  Jmve  capacity  to  s^ie,  and  we  so  hold." 
[Emphasis  ours] 

In  Gaston  v.  State  Hightvay  Dept.,  134  S.C.  402, 132  . 
S.E.  680,  the  petitioners,  suing  on  behalf  of  them- 
selves and  other  taxpayers,  sought  to  restrain  the 
state  highway  department  from  constructing  a  certain 
road  in  violation  of  law.  A  demurrer  was  interposed, 
challenging  the  petitioners'  capacity  to  sue.  The  Su- 
preme Coui't  of  South  Carolina  rejected  the  challenge, 
stating  at  132  S.E.  682 : 

"The  defendant,  relying  on  the  doctrine  of  pub- 
lic imisances  and  wi'ongs,  contends  that  in  order 
to  maintain  their  action  the  petitioners  must  show 
that  they  will  suffer,  through  the  actions  com- 
plained of,  special  or  peculiar  injury  differing  in 
kind,  as  well  as  in  degi-ee,  from  that  which  the 
public  generally  will  sustain.  This  doctrine,  how- 
ever, has  no  proper  application  to  this  case, 
and  the  authorities  cited  are  therefore  not  con- 
trolling." 

Another  case  pointing  out  the  special  and  direct 
injury  to  a  taxpayer,  entitling  him  to  sue,  is  Terrell 
V.  Middleton,  187  S.W.  .367  (Tex.  Civ.  App.)  where 
the  Court  upheld  a  suit  against  state  officials  by  a 
state  taxpayer.    The  Court  states  at  187  S.W.  369: 
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'^The  first  assignment  of  error  assails  the  action 
of  the  trial  judge  in  overruling  an  exception 
questioning  the  authority  of  a  taxpaying  citizen 
to  institute  and  maintain  a  suit  to  restrain  the 
comptroller  from  issuing  warrants;  the  reason- 
ing being  that  the  plaintiff  has  no  interest  in  the 
subject-matter  of  this  suit,  and  that  the  'pleadings 
affirmatively  show  that  he  has  no  interest  in  the 
suit  other  than  as  a  citizen  and  as  a  taxpayer  in 
general  with  other  citizens  and  other  taxpayers.' 
The  allegations  affirmatively  showed  that  appellee 
as  a  citizen  of  Texas  and  a  taxpayer  had  the  right, 
power,  and  authority  to  institute  and  maintain  a 
suit  to  restrain  state  officers  from  performing  il- 
legal, imauthorized,  and  unconstitutional  acts. 
#*****» 

"Appellee  was  seeking  to  prevent  the  diversion 
of  taxes  collected  by  the  state,  a  portion,  no  mat- 
ter how  small,  of  which  had  been  paid  by  appel- 
lee. Citizens  are  allowed  to  prevent,  by  injunc- 
tion, the  collection  of  illegal  taxes,  and  the  reasons 
for  allowing  them  this  power  are  no  stronger  than 
to  allow  restraint  of  an  officer  who  seeks  to  ex- 
pend the  taxes  when  collected  for  an  illegal  or 
unconstitutional  purpose.  The  diversion  of  the 
taxes  after  collection  from  legal  purposes  would 
be  equally  as  injurious  to  the  taxpayer  as  the  col- 
lection of  illegal  taxes.  In  either  event,  the  bur- 
dens of  the  taxpayer  are  increased."  [Emphasis 
ours] 

In  Democrat  Printing  Co.  v.  Zimmercan,  245  Wis. 
406,  14  N.W.  2d  428,  a  taxpayer  sued  to  enjoin  the 
Secretary  of  State  from  approving  vouchers  for  an 
alleged  illegal  expenditure.  Overruling  the  contention 
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that  the  taxpayer  had  no  standing  to  sue  because  he 
had  not  shown  a  substantial  injury  to  himself,  the 
Court  said  at  14  N.W.  2d  429: 

"The  defendants  also  claim  that  a  taxpayer's  ac- 
tion does  not  lie  unless  the  individual  taxpayer 
plaintiff  sustains  substantial  as  distinguished 
from  trivial  loss  if  the  exj^enditures  involved  be 
not  enjoined.  This  is  not  tenable.  It  is  injury 
to  taxpayers  as  a  class  that  is  involved  in  the  ac- 
tion and  that  loss  in  the  instant  case  is  substantial 
if  the  expenditures  are  illegal.  The  expenditures 
if  they  are  illegal  are  continuing  and  in  time 
would  necessarily  be  of  substantial  amoimt." 
[Emphasis  ours] 

In  Teer  v.  Jordan,  232  N.C.  48,  59  S.E.  2d  359,  the 
plaintiif  sued  as  a  state  taxpayer  to  restrain  the  State 
Highway  and  Public  Works  Commission  from  il- 
legally diverting  public  f  imds.  Upholding  the  right  of 
the  taxpayer  to  maintain  the  suit,  the  Court  said  at 
59  S.E.  2d  362 : 

"While  the  activities  of  governmental  agencies 
engaged  in  public  service  imposed  by  law  ought 
not  to  he  stayed  or  hindered  merely  at  the  suit  of 
an  individual  tvho  does  not  agree  with  the  policy 
or  discretion  of  those  charged  with  responsibility, 
the  right  of  a  citizen  and  taxpayer  to  maintain  an 
action  in  the  courts  to  restrain  the  unlawful  use 
of  i)ublic  funds  to  his  injury  cannot  he  denied." 
[Emphasis  ours] 

Finally,  in  the  case  of  Funk  v.  Midlan  Contracting 
Co.,  78  A.  2d  632  Md.  Ct.  of  Appeals)  the  Court  up- 
held a  pleading  in  a  class  action  by  a  state  taxpayer 
suing  state  officials  in  a  case  similar  to  ours.  Pointing 
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out  that  it  is  the  allegation  that  illegal  expenditures 
Avill  materially  increase  taxes  that  shows  the  tax- 
payer's special  injury,  the  Court  of  Appeals  of  Mary- 
land said  at  78  A.  2d  635 : 

"The  bill  of  complaint  sets  out  that  the  effect  of 
the  Act  in  establishing  schedules  of  wages  will 
materially  increase  the  cost  of  construction  work 
of  the  State  of  Maryland,  and  thereby  place  an 
additional  burden  upon  the  taxpayers  of  the 
State.  A  taxpayer  is  entitled  to  invoke  the  aid  of 
a  court  of  equity  to  restrain  the  action  of  an  ad- 
ministrative agency  of  the  State,  when  such  ac- 
tion is  illegal  and  may  injuriously  affect  the  tax- 
payer's rights  or  his  property,  Masson  v.  Rein- 
dollar,  Md.,  69  A.  2d  482,  and  his  right  to  make 
such  a  claim  does  not  depend  upon  the  result; 
that  is,  he  may  be  wrong  in  his  contention,  but 
nevertheless  he  has  the  right  to  invoke  the  aid  of 
the  courts  to  make  it.  In  this  case,  there  is  a  con- 
tention that  the  Act  creating  the  Commission  is 
void,  and  that  the  effect  of  acting  imder  it  will  be 
to  increase  the  cost  to  the  State,  and  therefore 
to  the  taxpayers,  of  all  of  its  construction  work. 
We  think  the  appellees,  as  taxpayers,  were  en- 
titled to  bring  this  suit.  The  case  presented  here 
here  is  materially  different  from  that  in  Phillips 
V.  Ober,  Md.,  78  A.  2d  630.  In  that  case,  it  was 
not  alleged  that  the  taxpayers  would  be  pecuni- 
arily affected.  In  the  case  before  us,  it  is  so  al- 
leged." [Emphasis  ours] 

And  so  it  is  in  our  case.  We  show  that  the  burden 
of  taxpayers  will  be  increased  by  illegal  expenditures 
from  the  tax-derived  General  Fund  of  the  Territory 
of  Alaska! 
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II.  APPELLEES  MISTAKENLY  RELY  ON  THE  MANY  FEDERAL 
CASES  HOLDING  THAT  SUITS  BY  UNITED  STATES  TAX- 
PAYERS PRESENT  ONLY  A  "DE  MINIMIS"  CONTROVERSY. 
SUCH  CASES  HAVE  NOTHING  TO  DO  WITH  SUITS  BY  CITY, 
COUNTY,  TERRITORIAL,  OR  STATE  TAXPAYERS  WHERE  A 
DIRECT,  SPECIAL,  AND  MEASURABLE  INJURY  IN  THE 
FORM  OF  AN  ADDED  TAX  BURDEN  WILL  RESULT  FROM 
AN  ILLEGAL  EXPENDITURE  OF  TAX-DERIVED  PUBLIC 
FUNDS.  IN  FACT,  TERRITORIAL  TAXPAYER  SOTTS  ARE 
CLOSELY  ANALOGOUS  TO  COUNTY  TAXPAYER  SUITS 
WHICH  ARE  UNIVERSALLY  ALLOWED. 

We  already  have  shown  that  city,  county,  terri- 
torial, and  state  taxpayer  suits  are  almost  universally 
allowed  where  an  illegal  expenditure  of  the  tax-de- 
derived  public  funds  is  involved.  In  fact,  appellees 
expressly  concede  this  point  (Brief  For  Appellees, 
pages  16-17). 

And,  as  we  also  have  pointed  out,  these  city,  county, 
territorial,  and  state  taxpayer  cases  have  involved  in- 
jury to  taxpayers  as  a  class — injury  diiferent  from 
that  of  the  general  pul)lic — an  injury  direct,  immedi- 
ate and  measurable  because  it  is  an  added  tax  burden. 

Appellees  appear  to  concede  this  point  too,  since 
they  rely  almost  exclusively  on  the  United  States  Tax- 
payer cases  such  as  Massachusetts  v.  Mellon  where 
there  was  no  measurable  injury  due  to  the  vast  sums 
of  money  in  the  U.  S.  Treasury  and  the  vast  number 
of  taxpayers  interested  therein. 

Let  us  examine  the  cases  appellees  cite  at  pages  7 
to  16  of  their  brief. 

Massachusetts  v.  Mellon  involved  a  suit  by  United 
States  Taxpayer  seeking  to  challenge  the  validity  of 
a  Congressional  appropriation  from  the  United  States 
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Treasury.  Alabama  Power  Co.  v.  Ickes,  302  U.  S.  464, 
rejected  a  suit  by  a  United  States  Taxpayer  complain- 
ing of  allegedly  illegal  grants  and  loans  from  the 
United  States  Treasury.  Florida  v.  Mellon,  273  U.  S. 
12,  rejected  a  suit  by  a  state  which  challenged  a 
United  States  Inheritance  Tax.  Williams  v.  Riley, 
280  U.  S.  78,  rejected  a  suit  by  a  state  taxpayer 
asserting  that  United  States  Treasury  grants  for 
highways  were  being  improperly  applied  by  a  state 
which  was  supposed  to  grant  free  use  of  the  highways, 
but  actually  imjoosed  a  3  cents  gasoline  tax  on  state 
users.  Fairchild  v.  Hughes,  258  U.  S.  126,  rejected 
a  suit  by  United  States  Taxpayers  seeking  to  enjoin 
the  U.  S.  Secretary  of  State  from  issuing  a  proclama- 
tion concerning  the  suffrage  amendment. 

Most  of  these  cases  hold  that  a  ZTnited  States  Tax- 
payer cannot  complain  about  expenditures  from  the 
United  States  Treasury  because  he  sustains  only  a  "de 
minimis"  loss  from  any  given  expenditure.  The  re- 
mainder of  the  cases  did  not  involve  any  loss  of  tax- 
derived  public  funds. 

The  same  thing  is  true  of  the  Court  of  Appeals  de- 
cisions appeUees  cite.  Elliott  v.  White,  23  F.  2d  997, 
rejected  a  United  States  Taxpayer  suit  against  the 
United  States  Treasurer.  Duke  Potver  Co.  v.  Green- 
wood County,  91  F.  2d  665,  rejected  a  United  States 
Taxpayer  complaint  against  United  States  Treasury 
loans  and  grants  to  cities.  Wheless  v.  Mellon,  10  F. 
2d  893,  rejected  a  suit  by  a  United  States  Taxpayer 
against  the  United  States  Treasurer.  Railway  Ex- 
press, Inc.  V.  Kennedy,  189  F.  2d  801,  rejected  a  com- 
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plaint  by  a  United  States  Taxpayer  about  the  pay- 
ment of  United  States  Treasury  funds.  Arkansas- 
Missouri  Power  Co.  v.  City  of  Kennett,  78  F.  2d  911, 
held  a  United  States  Taxpayer  could  not  question  the 
right  of  the  United  States  to  make  a  loan.  Fallhrook 
Public  Utility  District  v.  U.  S.  Dist.  Court,  202  F.  2d 
942,  rejected  a  United  States  Taxpayer's  challenge  of 
an  expenditure  from  the  United  States  Treasury  for 
certain  federal  attorneys. 

These  cases  have  nothing  to  do  with  our  problem. 
They  re-aflfirm  the  rule  in  Massachusetts  v.  Mellon 
that  a  taxpayer  of  the  United  States  has  too  remote  an 
interest  in  the  fimds  of  the  United  States  Treasury 
to  bring  him  within  the  "case  or  controversy"  re- 
quirement of  the  Federal  constitutional  Courts. 
The  cases  have  nothing  to  do  with  suits  by  city,  coun- 
ty, territorial,  and  state  taxpayers  seeking  to  prevent 
an  added  tax  burden  l^y  reason  of  a  threatened  imlaw- 
ful  expenditure  of  tax-derived  city,  county,  territorial, 
or  state  funds. 

In  fact,  how  can  respondents  deny  the  repeated 
rulings  of  Federal  Courts  that  Federal  Courts  can 
and  will  entertain  taxpayer  suits  whenever  the  imique 
"deminimis"  x)roblem  of  United  States  Taxpayers  is 
not  present.  See  Doremus  v.  Board  of  Education,  342 
U.  S.  429,  433;  Everson  v.  Board  of  Education,  330 
U.  S.  1 ;  Crampton  v.  Zabriskie,  101  U.  S.  601 ;  Buscag- 
lia  V.  District  Court  of  San  JiMn,  145  F.  2d  274  (1st 
Cir.) ;  Valentine  v.  Robertson,  300  Fed.  521  (9th  Cir.). 

And  what  of  the  observation  of  Judge  Reed  in 
Wickersham  v.  Smith,  7  Alaska  522,  535-536,  that  a 
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territory  is  not  like  a  state — that  it  is  like  a  county  in 
that  its  revenues,  property,  and  very  existence  de- 
pend upon  the  will  of  Congress  ?  This  distinction  was 
noted  by  the  United  States  Supreme  Court  in  First 
National  Bank  of  Brunswick  v.  Yankton,  101  U.  S. 
129,  25  L.  Ed.  1046,  1047 : 

"The  territories  are  but  political  subdivisions  of 
the  outlying  dominion  of  the  United  States, 
THEY  BEAR  MUCH  THE  SAME  RELATION 
TO  THE  GENERAL  GOVERNMENT  THAT 
COUNTIES  DO  TO  THE  STATES,  and  Con- 
gress may  legislate  for  them  as  states  do  for  their 
respective  municipal  organizations." 

The  similarity  between  territories  and  counties  in 
the  matter  of  achieving  protection  for  taxpayers  is 
striking.  Territorial  taxpayers,  like  county  taxpayers, 
are  subject  to  the  whims  of  political  subdivisions  when 
it  comes  to  possible  illegal  diversions  of  tax-derived 
public  fmids.  Territorial  taxpayers,  like  comity  tax- 
payers, are  protected  against  these  whims  by  the  or- 
ganic law  or  constitution  enacted  by  the  sovereign 
entity — the  Congress  on  the  one  hand  and  the  state 
on  the  other.  Territorial  taxpayers,  like  county  tax- 
payers, may  obtain  redress  against  violations  of  the 
organic  law  in  judicial  tribimals  established  by  the 
sovereign  power  and  free  from  control  of  the  political 
subdivision.  Thus  territorial  District  Courts  are  fed- 
erally established  and  are  courts  of  general  jurisdic- 
tion with  full  equity  powers,  just  as  county  courts  are 
state  established  and  are  courts  of  general  equity 
jurisdiction. 
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Appellees  concede  that  the  jurisdiction  of  the  Dis- 
trict Court  in  this  case  rested  upon  the  general  equity 
jurisdiction  granted  by  48  U.  S.  C.  Section  101  (Brief 
For  Appellees,  page  2).  The  judicial  clause  of  the 
Federal  Constitution  has  no  application  to  Courts 
created  in  the  territories;  and  with  respect  to  them, 
Congress  has  a  power  wholly  imrestricted  by  it. 
Downes  v.  Bidwell,  182  U.  S.  244. 

The  territory  of  Alaska  has  a  population  mucli 
smaller  than  those  of  a  vast  nmnber  of  counties  in  the 
United  States.  Moreover,  as  the  United  States  Su- 
preme Court  observed  in  First  National  Bank  of 
Briinstvick  v.  Yankton,  101  U.  S.  129,  the  territories 
bear  much  the  same  relation  to  the  Federal  govern- 
ment as  counties  do  to  the  state.  In  addition,  the  Dis- 
trict Court  of  Alaska  exercises  the  same  general  equity 
jurisdiction  that  our  county  trial  courts  do  and  thus 
should  afford  the  same  remedy  to  Alaskan  taxpayers 
as  is  universally  afforded  county  taxpayers  in  county 
trial  courts.  See  Valentine  v.  Robertson,  300  Fed.  521. 

But  whether  appellant's  standing  to  sue  be  upheld 
on  analogy  to  county  taxpayer  suits,  or  by  treating 
the  territory  as  a  state,  the  authorities  are  overwhelm- 
ing in  favor  of  allowing  hoth  county  and  state  tax- 
payer suits.  Appellees'  cases  dealing  with  United 
States  Taxpayers  and  their  remote,  infinitesimal  in- 
terest in  the  United  States  Treasury  are  therefore 
completely  irrelevant. 

The  cases  have  so  held  in  respect  of  Hawaiian  and 
Puerto  Rican  taxpayer  suits!  See  pages  17  to  26  of 
our  opening  brief. 
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III.  APPELLEES  ASK  THIS  COURT  TO  REPUDIATE  THE  FIRST 
CIRCUIT  AND  HAWAIIAN  CASES  BY  CLAIMING  THE 
NINTH  CIRCUIT  HAS  ALREADY  REJECTED  TERRITORIAL 
TAXPAYER  SUITS.  APPELLEES  WRONGLY  IGNORE  THE 
PLAIN  LANGUAGE  OF  THIS  COURT  THAT  THE  CASE  OF 
SHELDON  V.  GRIFFIN  DID  NOT  INVOLVE  AN  EXPENDI- 
TURE OF  TAX-DERIVED  PUBLIC  FUNDS  AND  INVOLVED 
NO  ADDED  BURDEN  ON  TAXPAYERS.  THE  SHELDON  CASE 
IS  LIKE  THE  RECENT  DOREMUS  CASE  AND  INVOLVED  NO 
INJURY  TO  TAXPAYERS  AS  SUCH. 

Appellees  present  an  absurd  spectacle  in  trying  to 
impeach  the  statement  of  facts  and  plain  language  of 
this  Coui-t  in  Sheldon  v.  Griffin,  174  F.  2d  382. 

The  Sheldon  decision  states  clearly  and  succinctly 
that  the  taxpayer  in  that  case  was  seeking  to  enjoin 
the  Alaska  Unemployment  Compensation  Commission 
from  granting  credits  to  certain  employers  and  from 
reducing  the  waiting  period  before  paying  benefits  to 
an  unemployed  person.  The  constitutionality  of  the 
enabling  amendment  was  challenged.  But  the  Court 
said  there  was  no  justiciable  controversy.  Its  lan- 
guage— plain  and  clear — is  as  follows: 

"In  his  complaint  the  plaintiff  alleged  merely 
that  he  is  a  citizen  and  taxpayer  of  Alaska.  While 
he  offered  no  proof  on  the  subject  we  may  as- 
sume that  he  occupies  that  status.  The  AMEND- 
MENT UNDER  ATTACK  ADDS  NOTHING 
TO  THE  BURDEN  OP  THE  TAXPAYERS 
OF  ALASKA.  THE  UNEMPLOYMENT  COM- 
PENSATION FUND  administered  by  the  Com- 
mission IS  MADE  UP  OF  CONTRIBUTIONS 
EXACTED  FROM  EMPLOYERS  in  accordance 
with  regulations  prescribed  by  the  Commission, 
plus  fines  and  penalties  collected  pursuant  to  the 
provisions  of  the  Act.     Alaska  Compiled  Laws 
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1949,  §51-5-5.  There  is  nothing  in  the  pleading 
or  proof  to  indicate  that  the  plaintiff  has  a  par- 
ticular right  OF  HIS  OWN  to  which  injury  is 
threatened,  or  any  interest  distinguishable  from 
that  of  the  general  public  in  the  administration 
of  the  law."   (Emphasis  ours.) 

There  is  no  mystery  in  this  language.  The  Court 
says  a  taxpayer  cannot  sue  if  taxpayers  as  such  are 
not  injured.  It  says  that  the  threatened  expenditures 
would  not  be  made  from  tax-derived  public  funds. 
The  threatened  expenditures  were  to  be  made  from  a 
fund  composed  primarily  of  employer  contributions. 
The  employer-contribution  fund  was  not  derived  from 
the  taxpaying  class  that  plaintiff  sought  to  represent. 
If  the  threatened  expenditures  had  been  made,  not  a 
penny  of  tax-derived  public  funds  would  be  spent, 
only  funds  contributed  by  employers.  In  consequence 
"The  amendment  under  attack  adds  nothing  to  the 
burden  of  the  taxpayers  of  Alaska." 

We  repeat  the  language  of  the  Court  at  174  F.  2d 
383: 

"THE  AMENDMENT  UNDER  ATTACK 
ADDS  NOTHING  TO  THE  BURDEN  OF 
THE  TAXPAYERS  OF  ALASKA." 

Why?     Because  no  funds  collected  from  those  tax- 
payers were  to  be  spent  pursuant  to  the  amendment. 

It  is  therefore  apparent  why  taxpayers  could  not 
challenge  the  amendment.  They  suffered  no  special 
injury.  They  suffered  no  injury  different  from  that 
of  the  general  public.    Taxpayers  as  such  had  no  more 
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interest  than  anyone  else  in  the  expenditure  of  funds 
collected  from  employers. 

Appellees  seek  to  confuse  the  issue  by  digging  up 
the  pleadings  in  the  record  of  the  Sheldon  case,  but 
appellees  cannot  alter  the  facts  any  more  than  the 
plaintiif  in  that  case  could  create  a  justiciable  con- 
troversy. No  burden  was  added  upon  Alaskan  tax- 
payers by  the  state  action  there  challenged. 

Similarly  in  Doremus  v.  Board  of  Edtication,  342 
U.S.  429,  a  taxpayer  sued  to  prevent  the  reading  of 
the  bible  in  the  public  schools.  The  U.  S.  Supreme 
Court  held  the  taxpayers  had  no  standing  to  sue 
because  there  was  no  injury  to  taxpayers  as  such.  The 
reading  of  the  bible  added  nothing  to  the  tax  burden. 
And  the  court  relied  on  Massachusetts  v.  Mellon  rule 
that  there  can  be  no  justiciable  controversy  where  tax- 
payers as  such  do  not  sustain  an  immediate  measur- 
able injury. 

But  note.  The  U.  S.  Supreme  Court  expressly 
pointed  out  in  the  Doremus  case  that  taxpayer  suits 
are  proper  where  there  is  an  imlawful  diversion  of 
tax-derived  public  funds.  The  court  said  at  342  U.  S. 
429,  433,  434: 

"This  Court  has  held  that  the  interests  of  a 
taxpayer  in  the  moneys  of  the  federal  treasury 
are  too  indeterminable,  remote,  uncertain  and  in- 
direct to  furnish  a  basis  for  an  appeal  to  the  pre- 
ventive powers  of  the  Court  over  their  manner  of 
expenditure.  Alabama  Power  Co.  v.  Ickes,  302 
U.S.  464,  478,  479,  88  L.  Ed.  374,  377,  378,  58  S. 
Ct.  300;  Massachusetts  v.  Mellon,  262  U.S.  447, 
486,  et  seq.,  67  L.  Ed.  1078,  1084,  43  S.  Ct  597. 
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The  latter  case  recognized,  hotvever,  that  'The 
interest  of  a  taxpayer  of  a  municipality  in  the 
application  of  its  moneys  is  direct  and  immediate 
and  the  remedy  by  injunction  to  prevent  their 
misuse  is  not  inappropriate.'  262  U.S.  at  486. 
Indeed,  a  number  of  states  provide  for  it  hy  stat- 
ute or  decisional  law  and  such  causes  have  been 
entertained  in  federal  courts.  Crampton  v.  Za- 
briskie,  101  U.S.  601,  609,  25  L.  Ed.  1070,  1071. 
See  Massachusetts  v.  Mellon,  supra  (262  U.S.  at 
486,  67  L.  Ed.  1084,  43  S.  Ct.  597).  Without  dis- 
paraging the  availability  of  the  remedy  by  tax- 
payer's action  to  restrain  unconstitutional  acts 
which  result  in  direct  pecuniary  injury,  we  re- 
iterate what  the  Court  said  of  a  federal  statute  as 
equally  true  when  a  state  Act  is  assailed:  'The 
party  who  invokes  the  power  must  be  able  to  show 
not  only  that  the  statute  is  invalid  but  that  he  has 
sustained  or  is  immediately  in  danger  of  sustain- 
ing some  direct  injury  as  a  result  of  its  enforce- 
ment, and  not  merely  that  he  sutlers  in  some 
indefinite  way  in  common  with  people  generally.' 
Massachusetts  v.  Mellon,  supra,  (262  U.S.  at  488, 
67  L.  Ed.  1085,  43  S.  Ct.  597). 

"/^  is  true  that  this  Court  found  a  justiciable 
controversy  in  Everson  v.  Board  of  Education, 
330  U.S.  1,  91  L.  Ed.  711,  67  S.  Ct.  504,  168  A.L.R. 
1392.  But  Everson  showed  a  measurable  ap- 
propriation or  disbursement  of  school -district 
funds  occasioned,  solely  by  the  activities  com- 
plained of.    This  complaint  does  not." 

"The  taxpayer's  action  can  meet  this  test,  but 
only  when  it  is  a  good-faith  i^ocketbook  action.  It 
is  apparent  that  the  grievance  which  it  is  sought 
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to  litigate  here  is  not  a  direct  dollars-and-cents  in- 
jury but  is  a  religious  difference.  //  appellants 
established  the  requisite  special  injury  necessary 
to  a  taocpayer's  case  or  controversy,  it  would  not 
matter  that  their  dominant  inducement  to  action 
was  more  religious  than  mercenary.  It  is  not  a 
question  of  motivation  but  of  possession  of  the 
requisite  financial  interest  that  is,  or  is  threatened 
to  be,  injured  by  the  unconstitutional  conduct.  We 
find  no  such  direct  and  particular  financial  inter- 
est here.  If  the  Act  may  give  rise  to  a  legal  case 
or  controversy  on  some  behalf,  the  appellants  can- 
not obtain  a  decision  from  this  Court  by  a  feigned 
issue  of  taxation."    [Emphasis  ours.] 

The  basic  error  of  appellees'  position  is  demon- 
strated by  the  foregoing  language  in  the  Doremus  case 
and  by  the  holding  of  the  United  States  Supreme 
Court  in  Everson  v.  Board  of  Education,  330  U.S.  1. 

In  the  Everson  case,  a  suit  by  a  taxpayer  to  prevent 
the  disbursement  of  school-district  funds  for  parochial 
school  bus  transportation  was  held  to  present  a  jus- 
ticiable controversy. 

The  Territory  of  Alaska  constitutes  a  political  sub- 
division no  larger  in  population  than  the  kind  of  sub- 
division involved  in  the  Everson  case.  Our  case  in- 
volves a  measurable  appropriation  of  tax-derived 
funds  for  parochial  school  bus  transportation,  and 
there  is  obviously  an  added  burden  to  the  taxpayers 
of  Alaska.  Such  taxpayers  should  therefore  be  al- 
lowed to  sue  just  as  they  were  in  the  Hawaiian  and 
Puerto  Rican  cases  and  in  the  Everson  case. 
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The  case  of  Sheldon  v.  Griffin  bears  no  resemblance 
to  ours.  It  was  correctly  decided  and  is  inapplicable. 
Appellees  say  they  have  found  no  case  where  a  dis- 
tinction has  been  drawn  between  those  taxpayer  suits 
which  involve  an  added  tax  burden  and  those  which 
do  not  (Brief  for  Appellees  21).  They  apparently 
have  chosen  to  ignore  Everson  v.  Board  of  Education, 
330  U.S.  1  and  Doremus  v.  Board  of  Education,  342 
U.S.  429. 


IV.  APPELLEES  HAVE  FAILED  UTTERLY  TO  ANSWER  OUR 
POINT  THAT  THE  TERRITORY  OF  ALASKA  IS  NOT  A  PARTY 
TO  THIS  ACTION  AND  THEREFORE  CANNOT  RECOVER  AT- 
TORNEYS' FEES  AS  THE  "PRE VAILING  PARTY". 

Appellees  have  conceded  our  point  by  the  very  stat- 
ute and  rules  they  cite. 

Appellees  cite  Section  55-11-51  A.C.L.A.  1949.  But 
this  section  allows  attorney's  fees  only  "TO  THE 
PREVAILING  PARTY  ...  BY  WAY  OF  INDEM- 
NITY." We  repeat.  Only  the  prevailing  party  may 
recover  attorney's  fees.  And  such  fees  may  be  re- 
covered only  by  tvay  of  indemnity. 

Appellees  cite  Rule  54(d),  Federal  Rules  of  Civil 
Procedure.  Rule  54(d)  allows  costs  only  to  the  pre- 
vailing party.  The  Territory  of  Alaska  was  not  and 
could  not  be  a  party  to  this  suit. 

Appellees  cite  Local  Rule  25  for  the  District  Court 
of  Alaska.  Rule  25  talks  only  of  attorney's  fees  "for 
the  prevailing  party."  The  Territory  of  Alaska  was 
not  and  could  not  be  a  party  to  this  suit. 
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In  countless  taxpayer  suits,  the  courts  have  pointed 
out  that  the  sovereign  was  not  and  could  not  be  a 
party  to  the  action.  The  very  reason  why  the  action 
is  allowable  is  because  it  is  not  against  the  sovereign, 
but  rather  against  officers  of  the  sovereign  and  which 
officers  are  defaulting  in  their  public  duties.  We  there- 
fore say  again,  the  Territory  of  Alaska  is  neither  the 
nominal  nor  the  real  party  in  this  action.  The  action 
was  brought  against  officials  of  the  Territory  of 
Alaska  who  were  about  to  violate  their  duty  to  obey 
the  Organic  Law  and  the  Constitution  of  the  United 
States. 

Appellees  wrongly  state  that  we  claim  the  territorial 
officials  were  "nominal"  parties.  We  made  no  such 
statement,  nor  do  we  make  it  now.  The  territorial 
officials  are  the  actual  parties,  the  real  parties,  and  the 
only  parties  to  this  suit.  Certainly  these  parties  can- 
not collect  attorney's  fees  hy  tvay  of  indemnity.  More- 
over, they  have  paid  no  money  whatsoever  for  the 
services  of  an  attorney. 

Appelees  therefore  have  failed  utterly  to  establish 
either  that  the  Territory  of  Alaska  is  a  party  to  this 
action  or  that  the  prevailing  parties  in  this  case  suf- 
fered a  loss  for  which  they  may  be  indemnified.  Hence, 
there  can  be  no  recovery  of  attorney's  fees. 
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CONCLUSION. 

For  the  reasons  stated,  it  is  therefore  respectfull|j 
submitted  that  the  judgment  of  the  District  Coi 
dismissing  plaintiff's  complaint  and  ordering  that  de 
fendant  (sic)  recover  attorney's  fees  in  the  amount  o^ 
$250.00,  should  be  reversed  with  instructions  to  denj 
defendants'  motion  to  dismiss,  and  with  costs  to  plain^ 
tiff. 

Dated,  November  23,  1956. 

Respectfully  submitted, 

Henry  C.  Clafsen", 
Howard  D.  Stabler, 
Richard  G.  Burns, 

Attorneys  for  Appellant. 
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